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PREFACE. 


The  Author's  aim  in  preparing  this  Work  has 
been  to  comprise,  in  a  comparatively  narrow  com- 
pass, all  such  points  on  the  Law  of  Copyholds  and 
their  incidents  as  will  probably  be  brought  under 
coDsideration,  or  be  found  useful,  in  carrying  into 
effect  the  Statutes  for  the  Enfranchisement  and 
Commutation  of  Manorial  Rights,  This  Work 
possesses  the  advantage  of  containing  the  latest 
information  extant  on  the  subject,  including  many 
recent  decisions  of  importance.  The  modes  of 
proceeding  under  the  statutes  are  various;  with 
the  view,  therefore,  of  making  the  acts  more 
easily  understood  by  persons  desirous  of  putting 
them  in  execution,  it  has  been  deemed  advisable 
to  give  a  succinct  statement  of  the  objects  of  the 
several  statutes,  and  of  the  different  modes  for 
carrying  them   into  effect  (a).      Notwithstanding 

(a)  See  post,  pp.  257—294. 
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IV  PREFACE. 

the  existence  of  two  very  learned  publications  on 
the  Law  of  Copyholds  (a),  and  other  works,  the 
Author  entertains  a  confident  hope  that  this  Work 
will  afford,  at  the  cost  of  little  labour,  much  useful 
information  to  all  such  persons  as  are  interested 
in  the  subjects  of  which  it  treats. 

(a)  Scriven  on  Copyholds,  2  vols.,  royal  8vo,  4th  ed.; 
Watkins  on  Copyholds,  2  vols.,  8vo.,  4th  ed.,  1824. 


3,  Brick  Court,  Temple, 
2lst  September,  1853. 
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1.  Of  the  Origin  of  Copyholds  and  Manors, 

Tbe  origin  of  copyhold  tenure  is  involved  in  some 
obscurity,  but  a  very  cursory  view  of  its  origin  will  be 
soiBcient  in  a  work  which  is  intended  only  to  explain 
its  general  incidents.  Tbe  opinion  generally  adopted 
ttnong'our  lawyers  and  antiquarians,  and  supported 
I7  bigh  authority,  is,  that  copyholders  have  gradually 
^n  out  of  villeins^  or  tenants  in  villeinage,  who 
composed  the  mass  of  the  agricultural  population  of 
Eogland  for  some  centuries  afler  the  Norman  Cpn- 
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quest,  through  the  comiaiitation  of  base  services  int( 
gpecific  rents,  either  in  money  or  money's  worth  (a) 
The  nature  of  tenure  by  cop}*^  ^f  court  roll  is  thai 
described  by  Littleton :  Tenant  by  copy  of  court  rol 
is,  as  if  a  man  be  seised  of  a  manor,  within  whicl 
manor  there  is  a  custom,  which  hath  been  used  tinu 
out  of  mind  of  man ;  that  certain  tenants  wittitn  iIm 
same  manor  have  used  to  have  lands  and  tenement! 
to  hold  to  them  and  their  heirs  in  fee  simple  or  fe( 
tail,  or  for  term  of  life,  &c.,  at  the  will  of  the  lord, 
according  to  the  cu«tom  of  the  «aid  manor  (&).  And 
such  tenant  may  not  alien  his  land  by  deed,  for  thei 
the  lord  may  enter  as  into  a  thing  forfeited  unto  him. 
But  if  he  will  alien  his  land  to  another,  it  behovetl 
him,  after  the  custom,  to  surrender  the  tenements  intc 
the  hands  of  the  lord  to  the  use  of  the  alienee  (c). 

No  tenant  in  the  law  holds  by  copy  except  thii 
kind  of  customary  tenant,  whose  title  is  entered  opoi 
the  court  rolls  of  the  manor  by  the  steward,  wh< 
delivers  to  him  a.  copy  of  such  court  roll,  and  henoi 
Buch  tenant  is  called  copyholder  (c?).  A  copyholdei 
is  for  many  purposes  considered  as  a  tenant  at  the  wif 
of  the  lord,  but  that  will  is  circumscribed  and  coo 
trolled  by  the  custom.  The  freehold  is  still  supposed 
to  be  in  the  lord,  the  copyhold  land  being  part  of  hit 
demesne,  held  by  the  tenants  at  his  will.  While  th( 
tenant  renders  his  services,  and  does  no  act  amountinf 
to  a  forfeiture  of  hi«  tenancy,  he  cannot  be  di^iveid 
by  the  lord  of  his  interest  in  the  lands.    Copyholdefl 


(a)  Co.  LitL  58  a— 61  a  ;  2  BL  Com.  92  ;  Wright  on  Tenureil 
p.  315,  3d  ed.  See  3  Hallam's  Middle  Ages,  p.  254.  The  opinio] 
that  copyholders  were  originally  villeins  was  questioned  by  Lort 
Loughborough,  Dougl.  724,  n.  (2) ;  2  Coll.  Jur.  842. 

(b)  Litt.  s.  73. 

(c)  Litt  8.  74. 

(d)  Co.  Litt.  58  a. 
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eftBDot  dieii  excepl  by  surrendering  to  tha  lord,  and 
dwftiienee  and  deirisee  ba^e  no  U^qI  tUle  until  fa^  h^ 
Bfliinitted  them.  After  admission  a  copyholder  may 
nMiBtaiii  an  aieli^n  of  trespass  against  tbe  lord  for 
Mtemg  ufion  Jhi9  oopybo]ds(^)$  and  it  is  said  that 
Ibe  lord  Tmy  be  indiet<sd  for  »  forcible  entry  {f). 

The  teoanta,  except  ip  a  few  oases,  bare  only  the 
«eof  the  sorfaoe  of  ibe  landi  tbe  minerals  belon^Log 
to  the  lord ;  aod  of  the  tmheit  growing  on  tbeir  landi 
they  can  only  cut  what  is  sufficient  for  fuel  and  repairs. 
Ab  it  VKSS  intend^  tbey  should  occupy  the  land  tbem« 
fidves  for  tbeir  personal  serTices,  tbey  cannot  lease  it 
fcr  more  than  a  year  without  tbe  licence  of  tbe  lord ; 
tnd  waste  or  breadb  of  any  of  tbe  conditions,  on  which 
tlkfij  are  supposed  to  bold,  worlds  a  forfeiture  (^). 
These  subjects  will  be  separately  considered  in  tbe 
sequel  of  this  work  (A). 

The  circumstances  essential  to  the  existence  of  a 
copyhold  estate  are, — ^A  manor ; — lands,  parcel  of  tbe 
■aoor — which  n^iudt  have  been  demised  or  demisable 
hf  copy  of  court  roll  from  time  immemorial ; — and  a 
toart  baron,  or  customary  court.  A  correct  legal 
iefinition  of  a  manor,  tbe  terms  of  which  nothing  can 
ie  added  to  or  taken  from,  it  would  be  difficult  if  not 
iapossible  to  find  in  our  text  writers  (t)* 

A  manor  was  formerly  such  a  compass  of  0^und  o^°  of 
M  was  graced  by  the  king  to  some  baron  or  great 
fCTBon  for  bim  and  bis  family  to  dwell  on,  and  to 
exercise  some  jurisdiction  within  that  place;  perform*- 
ing  such  services,  and  paying  such  yearly  rent,  as  the 
Idng  did  by  sach  grant  require^  and  afterwards  this 

(e)  Co.  LitteOb. 

(/)  Gilb.  Ten.  426,  dth  ed. ;  1  Wade  Cop.  63,  4th  ed, 

(g)  3  Real  Prop.  Rep.  p.  14. 

(A)  See  post,  Chap.  IV.  89.  6— S. 

(0  5  Mann.  &  R.  154,  m 
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Of  Manors  generally, 

grantee  parcelled  oat  his  lands  thus  granted  to  him  t< 

other  inferior  persons,  enjoining  them  to  perform  sue! 

services  and  to  pay  such  rents  as  he  thought  fit ;  8< 

that  as  the  haron  or  great  man  to  vhom  these  land 

were  granted  hy  the  king  was  tenant  to  the  crown,  8< 

those  other  persons  of  an  inferior  dejgree,  to  whom  h< 

granted  and  divided  his  lands,  hecame  lords  of  manors 

and  hecame  tenants  to  him,  and  their  grantees  were 

tenants  to  them.     The  beginning  of  these  grants  wat 

some  time  after  the  Norman  Conquest  (h).  Sir  E.  Coke 

traces  the  origin  of  manors  to  the  time  when  the  kings 

of  this  realm,  who  had  all  the  lands  of  England  in  de« 

mesne,  did  confer  great  quantities  of  land  upon  some 

great  personages,  with  liberty  to  parcel  the  land  out  to 

other  inferior  tenants,  reserving  such  duties  and  services 

as  they  thought  convenient ;  and  to  keep  courts  where 

they  might  redress  misdemeanors,  and  punish  offences 

committed  by  their  tenants;  and  decide  controversies 

within  their  jurisdiction  in  such  courts,  which  were 

termed  courts  baron  (Z).     Anciently,  on  the  grant  of 

land  by  the  king  to  a  military  chief,  he  erected*  it  inl 

a  little  state,  regranting  part  to  freemen,  who  held 

him  and  their  liege  lord  by  certain  rents  and  service 

and  allotting  other  part  among  his  villeins  or  sei 

who  occupied  during  his  pleasure,  cultivating  for  hii 

such  part  as  he  retained  in  his  own  band.     By  usaf 

and  indulgence  these  villeins  grew  into  copyholdei 

and  acquired  a  certain  interest  in  the  copyhold  ten< 

ments,  but  the  tenure  retains  distinct  badges  of  il 

base  origin  (m). 

It  may  be  assumed  as  a  general  proposition  thi 
a  manor  cannot  be  created  at  this  day  (n),  even  by  tl 
Crown :  the  creation  of  manors  as  to  common  persoi 

{k)  Nelson's  Lex  Man.  201,  2nd  ed. 
(/)  Co.  Cop.  s.  31,  Tr.  49. 
(m)  3  Real  Prop.  Rep.  14. 
(n)  Finch' 9  cate,  6  Rep.  64  a. 
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ceased  on  the  passing  of  the  act  Quia  emptores,  18 
£dw.  1,  Stat.  1,  c.  If  and  in  the  case  of  tenants  in 
eapite,  hj  the  stat.  34  Edw.  3,  c.  15  (o).  If  the  lord 
di  a  manor  convey  a  customary  estate  to  the  tenant, 
he  cannot  reserve  to  himself  the  ancient  services,  for 
the  tenant,  hy  reason  of  the  statute  Quia  emptores^ 
most  then  hold  of  the  superior  lord.  By  such  con- 
veTEDce  the  estate  is  no  longer  parcel  of  the  manor, 
nor  held  of  the  manor  (p). 

2.  Of  what  a  Manor  may  consist. 

A  manor  may  consist  of  one  or  more  villages  and  or  what  a 
hamlets  adjacent,  or  only  of  several  houses  in  a  vil-  consist!""^ 
hige  {q).  It  is  not  absolutely  necessary  that  the  several 
copyholds  of  a  manor  should  be  contiguous,  for  there 
are  many  manors  where  the  copyholds  lie  severally 
dispersed  at  a  considerable  distance  from  each  other, 
aod  very  frequently  in  different  parishes  and  hun- 
dreds (r).  A  manor  may  consist  of  a  parsonage  and 
glebe  land  let  out  to  tenants  to  hold  by  copy ;  for  if 
before,  the  stat.  Quia  emptores j  18  Edw.  1,  st.  1,  c.  1, 
the  parson,  with  the  patron  and  ordinary,  had  granted 
part  of  the  glebe  to  divers  persons,  to  hold  of  the  par- 
son by  divers  services,  the  same  would  have  made  the 
parsonage  a  manor  («).  And  a  manor  may  constitute 
put  of  a  bishop's  see  {t).  There  are  several  manors 
in  the  hands  of  ecclesiastical  corporations.  Other  cor- 
porations aggregate  may  be  lords  of  manors  (?«). 

A  person  may  have  a  manor,  with  the  profits  of 

(•)  It  is  not  thought  necessary  to  consider  how  far  this  propo- 
rtion might  be  modified ;  it  will  suffice  to  refer  to  the  learned 
we  in  5  Mann.  &  R.  156. 

(p)  Bradthaw  v.  Lawton,  4  T.  R.  443. 

(f )  Ca  Litt  58  a. 

(r)  See  Kitch.  46 ;  Fisher  on  Copy.  7. 

(«)  Godh.  3. 

(0  6  Br.  P.  C.  365. 

(»)  Grant  on  Corp.  187. 
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court,  .&e.  witbout  posBesdtng  any  land  witbin  it,  and 
tlien  the  manor  is  termed  a  seign&iy  in  gto$${v).  The 
demesnes  are  an  integral  and  necenarj  part  of  the 
diatior;  for  if  the  lord  alien  all  the  demesnes^  his  re^ 
liritining  estate  will  not  be  a  matior^  but  a  s^igDorj  in 
gross,  a  speeieiat  of  estiite  tery  comnon  it  the  earher 
periods  of  oor  legal  hietorji  but  now  practically  almost 
tlnknown  in  England,  though  still  sobsiittiDg^  in  a 
somewhat  similar  form,  undet  the  name  of  supert> 
orities,  in  Scotland  (a;).  If  the  lord  grants  the  in- 
heritance of  all  his  copyholders,  or  demises  all  his 
lands  granted  by  copy,  to  another  for  2^000  years,  the 
gfflntee  in  the  one  ease  and  the  ledsee  in  the  other 
hate  a  kind  of  seignory  in  gross,  and  may  keep  a  oas* 
tomary  court,  where  Uie  steward  shall  be  judge,  aad 
shall  take  surrenders  and  make  admittances;  aod  this 
in  the  eye  of  the  world  is  a  manor,  though  in  the 
judgment  of  the  law  it  comes  far  short  of  otie(^). 

A  customary  manor  may  be  held  of  another  tnanor^ 
tad  the  lord  of  such  k  manor  may  hold  dcrarta  iind 
grant  copies  of  lands,  and  the  lands  held  of  sudi  H 
manor  may  pass  by  surrender  and  admittance,  and 
fines  shall  be  paid  upon  alienations  and  descents^  and 
if  the  lands  held  of  soeh  a  manor  are  forfeited^  the 
lord  shall  have  the  serTices  as  annexed  to  the  manor  (^). 
A  manoi*  held  of  another  manor  will  pasS  by  a  snrren* 
der  and  admittance  of  the  surrenderee,  who  will  be  liable 
to  fines  (a)«  The  seignorjr  of  an  inferior  manor,  parcel 
of  another  manor,  will  pass  by  the  grant  of  the  latter ; 
and  if  the  superior  and  inferior  manor  come  into  the 
tenancy  of  the  same  persoU)  the  inferior  manor  will  be 

(»)  Kitcb.  7. 

(x)  5  Mann.  &  R.  154,  n. 
(y)  Co.  Cop.  8.  31,  Tr.  54. 

(z)  11  Rep.  17;  Mooty,  Goodgame,  Cro.  Jac.  S26»  The  nUiSor 
of  Aylesham,  in  Norfolk,  is  held  by  copy. 

(a)  King  y.  Stafferwn,  Cro.  Jac.  259  ;  1  Blilst^.  67. 
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ezdnguifikd  ia  the  superior  manor,  and  the  teaantf  of 
liic  i&fenor  nwnor  will  become  tenanU  of  the  aaperior 
osBor  (6). 

Every  manor  mitBt  eooeist  o£  demesBee  and  serriceSi  Demesnes 
and  these  are  sufictent  to  ropport  the  being  of  a  euentiia  tV% 
moer,  if  the  lord  of  a  manor  aliens  the  mansion  house  ^'''^^^' 
wUch  he  had  in  his  posseesioB  ^  jet  if  the  copyholds 
vdA  servieee  remain  it  is  a  good  manor  (o). 

Formerly^  there  could  be  no  manor  without  a  omui- 
sioB  house  {maneriumf  Tnanoir)y  at  which  the  seryices 
^re  due  and  might  be  rendered,  and  from  which  this 
peculiar  species  of  estate  derived  its  appellation.  At 
tk  preseiit  day  the  demesnes  may,  and  very  frequently 
do,  QOQsist  entirely  of  land,  and  there  may  be  a  good 
Ottoor^  aithocigk  the  mansion  house  and  spot  on  which 
T^  stood  (usually  described  as  the  site  of  the  manor) 
kave  been  aliened  from  the  manor,  or  it  cannot  he  now 
ihown  that  any  mansion  ever  existed  on  the  land; 
^Qgh  it  would  seem  that  no  estate  could  ever  have 
paired  the  name  of  a  manor  without  possessing  a 
'ntftwion  house  on  the  demesnes  (d). 

Copyhold  lands  are  always  considered  in  point  of 
I^v  sift  part  of  and  as  the  demesnes  of  the  manor,  even 
vUiit  they  are  enjoyed  by  copyholders  of  inherit* 
*Ace(a);  because  the  tenancy  bdbg  at  the  will  of  the 
lord,  tbe  lands  are  supposed  to  be  always  in  bis  hands, 
bat  in  Tulgar  acceptation  it  is  otherwise  (/).  The 
tena  ^  demesne  lands"  properly  signifies  lamis  of  a 
iDttor  which  the  lord  either  has  or  potentially  may 
'ttve  m  his  own  hands  (9). 

(h)  Sh€p.  Touck  by  Preston,  93 ;  1  Leon.  27,  28. 

{c)  Winter  v.  Loveday,  Holt,  416  ;  Ow.  81 ;  4  Inst  268. 

(<0  B  Mann.  &  R.  164,  n.,  by  Mr.  Sojcant  Manning. 

(«)  Musgraoe  v.  C^ve,  Willes,  324. 

(/)  Loveday  V.  Winieff  6  Mod.  246i 

{g)  Attormy^Qtmeral  v.  Partont,  2  C.  &  J.  279  ;  2  Tyrw.  223. 
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The  services  include  attendance  at  the  lord's  courts^ 
due  in  respect  to  such  lands  as  originally  were,  or  are 
supposed  to  have  heen^  granted  out  on  various  con- 
ditions of  tenure.  Thej  also  comprehend  the  ancient 
reserved  rents,  fines  for  admittance  and  the  like  (A). 
By  the  general  law  of  copyhold,  the  lord  has  a  right 
to  insist  that  the  tenant  shall  come  and  do  fealty  and 
homage;  and  although  the  heir  of  a  copyholder  has  a 
good  title  against  every  person  but  the  lord,  he  may 
be  required  to  come  in  and  do  fealty  and  homage  (e). 

The  uncultivated  residue  of  the  manorial  district 
was  termed  the  lord's  waste,  and  served  for  public 
roads  and  for  common  of  pasture  for  the  lord  and  his 
tenants  (A) ;  although  there  is  no  general  common 
law  right  of  tenants  of  a  manor  to  common  appendant 
on  the  waste  (/).  It  is  to  be  observed,  '^  that  the  right 
to  wastes  within  the  district  over  which  the  manor 
extends  is  frequently  called  a  manorial  right,  though 
the  right  of  the  lord  to  such  wastes,  where  there  has 
been  no  actual  possession,  rests  merely  upon  the  pre- 
sumption that  they  belong  to  the  lord  as  the  present 
owner  of  the  demesnes,  and  as  the  ancient  owner  of 
the  tenemental  lands,  by  which  these  wastes  are  sur- 
rounded. The  same  presumption  would  arise  in  favour 
of  any  other  owner  of  an  extensive  district  enclosing 
wastes  "  (w). 

3.  WJiat  things  may  he  granted  as  Copyholds, 
What  things      Generally  speaking  all  lands  and  tenements  within 

demisable  by,  -ii 

copy.  '         the  manor,  and  whatsoever  concerns  lands  and  tene- 
ments^ may  be  granted  by  copy;  as  a  fair  appendant  to  a 

(h)  2  Woodeson's  Lect  37. 

(t)  Roe  V.  LovelasSf  2  B.  &  Aid.  455. 

{h)  2  Bl.  Com.  91. 

(/)  Earl  qfDunraten  v.  LkwellyUy  15  Q.  B.  791. 

(m)  5  Man.  &  R.  153,  n. ;  see  posty  pp.  13,  14. 
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manor  may  be  granted  by  copy  (n)  and  a  mill  (o),  a  mar- 
ket (p),  a  fishery  (q\  and  common  (r).  Underwoods 
without  the  soil,  and  the  herbage  or  vesture  of  land,  may 
be  granted  by  copy  («)•  It  was  decided  that  a  person 
may  hold  the  prima  tonsura  of  land  by  copy,  while 
another  might  have  the  soil  and  every  other  beneficial 
enjoymeot  of  it  as  freehold  ;  and  that  ancient  admis- 
sions of  the  copyholders,  and  those  under  whom  they 
claimed  the  land,  by  the  description  of  tres  acras 
pratij  might  be  construed  only  to  carry  the  prima 
Unuura,  if  in  fact  they  had  enjoyed  no  more  under 
SQch  admissions ;  while  another  had  the  aftercrop,  had 
cat  the  trees  and  fences,  scoured  the  ditches  and  kept 
the  drains,  though  the  copyholder  might  have  paid  all 
the  rates  and  taxes^  which  was  in  his  own  wrong  (t). 

^  Of  the  Immemorial  Existence  of  Copyholds. 

A  copyhold  must  have  existed  time  out  of  mind,  and 
annot  begin  at  this  day  (u).  But  if  lands  have  been 
granted  by  copy  for  a  number  of  years,  as  sixty  or 
eighty,  and  it  can  not  be  shown  that  they  were  not 
demisable  before  that  time«  the  law  will  presume  that 
they  were  regularly  granted,  and  consider  them  as 
proper  copyholds.  But  in  this  case,  as  Calthorpe  says, 
it  is  not  the  number  of  years,  but  the  memory  of  man, 
on  which  their  nature  as  copyhold  depends.     Such  a 

(»)  Co.  LitL  58  b. 

(o)  4  Leon.  241. 

ip)  Cro.  Eliz.  4!l3. 

(9)  Moo.  355. 

(r)  Cro.  Eliz.  814;  Com.  Dig.  Copyhold  (C  1).  Much  infor- 
tttion  on  the  subject  of  the  demisable  quality  of  common  in 
pMs,  rent  charges,  &c.  will  be  found  in  the  case  of  Musgrave  v. 
<W,  Willes,  324.     See  1  Scriv.  Cop.  104—107,  4th  ed. 

(«)  Co.  Litt  58  b ;  4  Rep.  30  b. 

{t)  Summers  v.  Dixon,  7  East,  200. 

(«)  Co.  Litt.  58  b ;  Kempe  v.  Carter,  1  Leon.  55 ;  Revell  v. 
^«fre«,  2  T.  R.  424. 
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number  of  yeai's  wili  ordiite  a  predutnptioti  \  but  if  it 
can  b^  showh  that  tbey  were  once  AOt  demisable,  then 
sach  presumption  must  gtve  place  to  proof  (d;). 

A  copyhold  cannot  be  created  at  this  day  except  by 

act  of  parliament  (^),  or  by  custom  to  trarrant  the 

granting  the  waste  ad  copyhold,  and  theti  it  is  by 

operation  of  the  custom,  which  when  the  lord  shall 

have  granted  any  portion  of  the  waste,  although  it  has 

not  been  granted  befbre,  makes  that  which  Was  potett< 

ttally  demisable  befbre  as  copyhold  absolutely  §o(ir). 

Power  of  lord     A  powcr  tot  the  lord  of  a  manor  to  grant  waste 

wJSS^ds   l^nds  with  the  coftseut  of  the  copyholders  of  the  manor 

by  copy.       eanuot  be  supported  without  a  special  immemorial 

custom  to  warrant  it  (a). 

Where  tt  was  proved  that  within  the  manor  there 
existed  a  custom  for  the  lord  to  grant  parcels  of  the 
waste  whenever  he  should  think  proper,  to  hold  by 
copy  of  court  roll,  it  was  observed  by  the  judges  that, 
although  the  premises  had  been  newly  granted  by 
copy,  yet  since  they  were  granted  by  virtue  of  an 
immemorial  Custom,  they  were  to  be  considered  as 
much  copyhold  tenements  as  if  they  had  been  holden 
^  by  copy  of  court  roll  time  out  of  mind.  Copyholds 
similar  to  those  in  question  were  said  to  be  very  com- 
mon in  the  north  of  England,  and  had  often  been 
recognized  by  Judicial  determinations  (b). 

There  may  be  a  valid  custom  in  a  manor,  within 
the  limits  of  an  ancient  forest  belonging  to  the  crown, 
to  grant  parcels  of  the  waste  to  be  held  in  severalty 

(«)  Calth.  19>  54,  55;  Gilb.  Ten.  274,  5tk  ed.,  n.,  by  WatL; 
see  Cro.  Bli2.  351  {  3  Leon.  Case  158. 

(y)  There  are  some  instances  of  a  power  to  grant  hj  copy 
being  conferred,  35  Hen.  8,  c.  13  ;  37  Hen.  8,  cc.  2,  22 ;  '23  Car. 
2,  c.  3 ;  1  Watk.  Cop.  47,  n.,  4th  ed. ;  sec  Customs  of  West 
l^heen,  &a,  2  Coll.  Jur.  383,  VlTl. 

iz)  Doe  d.  Lowes  v.  David^onj  2  M.  &  l^elw.  184. 
a)  Steel  v.  Prickett,  2  Stark.  N.  P.  470. 
{b)  Northtvick  v.  Stanvmy,  3  BtM.  &  P.  346. 
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hj  copy  of  court  roll  and  inoloaed,  in  exelasion  of 
pefsODB  having  rights  of  common  (c)« 

A  grant  of  parcel  of  the  waste  of  a  manor  to  hold 
to  B.  ^d  his  heirs  by  way  of  increase  of  his  copyhold 
by  Bach  services  as  the  copyhold  was  subject  to,  was 
held  not  to  enure  as  a  copyhold  grants  there  being  no 
custom  to  warrant  it ;  and  it  could  not  enure  as  a  con-^ 
Tcyance  of  the  fee  simple  for  want  of  sufficient  for- 
malities id). 

Proof  by  the  steward  of  several  grants  of  part  of 
the  waste  for  pecuniary  considerations  was  deemed  by 
the  coart  to  be  a  strong  presumption  in  favour  of  an 
existing  custom  for  the  lord  to  grant  out  the  waste  by 
copy  {0). 

PrtTtid  facie  the  lord  of  the  manor  is  entitled  to  all  presumption 
VBste  lands  within  the  manor;  and  it  is  not  essential  undbdongs 
that  the  lord  should  show  acts  of  ownership  of  such  maaor.^' 
lands;  and  evidence  that  the  public  have  been  used 
to  throw  rubbish  on  waste  lands  is  rather  evidence 
that  it  belongs  to  the  lord  than  to  any  private  indivi- 
dQal(/)*    A  right  to  any  part  of  the  waste  may, 
however^  be  established  against  the  lord  by  repeated 
acts  of  ownership,  as  by  cutting  trees,  digging  turf, 
aad  the  like  (g).    The  lord  may,  with  the  consent  of 
the  homage,  grant  part  of  the  soil  for  building,  if  he 
has  immemorially  exercised  sach  right  (A).     But  a 
custom  for  the  lord  to  grant  leases  of  the  waste  of  the 
manor  without  restriction,  is  bad  in  point  of  law  (i). 
Bat  a  custom  to  inclose  (even  as  against  a  common 

(c)  BmdcoU  V.  WirmiU,  2  Camp.  259. 
(i)  Rut  ▼.  Inhabitants  qf  Wildy,  2  Mau.  &  S.  504. 
(e)  Bex  T.  WarbUngton,  1  T.  R.  242. 
</)  Doe  d.  Dunraven  v.  mUiams,  7  Carr.  &  P.  332. 
(g)  Tyrwhitt  v.  Wynne,  2  B.  &  Aid.  554 ;  Barnes  v.  Mawsen, 
I  Maa.  &  S.  77 :  Richards  v.  Peake,  2  B.  &  C.  918. 
ih)  FoOcard  v.  Hemmett,  5  T.  R.  417. 
(0  Badger  y.  Ford,  3  B.  &  Aid.  153. 
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right  of  turbary),  leaving  sufficiency  of  common,  is 
good ;  but  the  onus  of  proving  that  a  sufficiency  is  left 
lies  on  the  lord  (A). 

A  custom  for  tenants  to  approve  by  the  lord's  con- 
sent, and  by  presentment  of  the  homage  of  the  court 
baron,  does  not  restrain  the  lord's  right  to  approve (Z). 
The  lord  may  dig  clay  pits  on  the  common  without 
leaving  sufficient  herbage,  if  it  can  be  proved  that 
such  right  has  been  immemorially  exercised  (m).  If 
this  decision  imports  that  a  lord,  aAer  granting  rights 
of  common,  may  help  himself  ,to  any  portion  of  the 
common  land  to  the  exclusion  of  his  grantees,  such  a 
doctrine  is  incompatible  with  many  other  cases,  and 
cannot  be  supported  on  principle  (n).  A  custom  for 
the  owners  of  a  waste  to  set  out  to  the  owners  of  cer- 
tain ancient  messuages  portions  of  the  waste  to  be  by 
them  held  in  severalty  for  getting  turves  therein,  and 
when  the  portions  set  out  are  cleared  of  turves,  for  the 
owners  of  the  waste  to  inclose  and  approve  such 
portions,  to  hold  at  their  pleasure  in  severalty  for 
ever,  freed  of  all  common  of  turbary  and  pasture,  is 
good  (o). 

A  custom  for  all  victuallers  to  erect  booths  on  a 
common,  being  parcel  of  the  waste  of  a  manor  (se- 
lected by  the  lord  for  holding  fairs  yearly,  eYerj  fort- 
night), and  to  place  posts  and  tables  there,  a  reason- 
able time  before  the  Monday  next  after  the  feast  of 
Pentecost,  and  to  continue  them  so  erected  until  tbe 

{k)  Arlett  v.  ElHs,  7  B.  &  C.  346 ;  see  Rogers  v.  Wynne,  7  D. 
&  R.  521. 

(I)  2  T.  B,  392,  n. 

(m)  Bateson  v.  Greeny  5  T.  R.  411. 

(n)  Per  Lord  Denman,  C.  J.,  5  Q.  B.  729,  730 ;  see  Folkard  v. 
Hemmett,  5  T.  R.  417. 

(o)  Clarkson  v.  Woodhotue,  6  T.  R.  412,  n. ;  and  see  Bateson  v. 
Green,  5  T.  R.  411 ;  Place  v.  Jackson,  4  D.  &  R.  318;  2  Atk. 
189. 
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feast  of  All  Souls^  each  paying  therefor  to  the  lord  a 
compensation  of  2c?.,  is  good(j9). 

The  presumption  of  law  is,  that  waste  land  adjoin-  Presumption 
ing  a  road  helongs  to  the  owner  of  the  soil  of  the  £id  a^in- 
adjoining  inclosed  land,  and  not  to  the  lord  of  the*^'  * 
manor (^);  whether  such  owner  be  a  freeholder,  copy- 
holder or  leaseholder (r).  The  right  to  land  adjoining 
either  side  of  the  road  extends  to  the  centre  («).  The 
ground  of  this  presumption  is,  that  the  road  has  been 
granted  by  the  owners  of  the  adjoining  land,  and  that 
their  ownership,  therefore,  extended  to  the  middle  of 
the  road.  Where  the  lord  of  a  manor  has  conveyed 
land  to  A.,  and  afterwards  other  land  to  B.,  and  it 
appears  that  a  narrow  strip  of  land  passed  by  one  or 
other  of  the  conveyances,  but  it  is  doubtful  by  which, 
DO  presumption  arises  in  favour  of  A.  from  the  fact 
that  the  strip  of  land  lies  between  a  highway  and  land 
indisputably  comprised  in  the  conveyance  to  A.  (t) 
The  presumption  of  law,  that  strips  of  waste  lands  ad- 
joining a  highway  belong  to  the  owner  of  the  adjoin- 
ing inclosed  land,  may  be  rebutted  by  evidence  tending 
to  raise  a  contrary  presumption ;  and  it  may  properly 
he  left  to  the  jury  to  say  whether  or  not  the  evidence 
given  on  the  defendant's  part  rebutted  the  presump- 
tion of  law  on  which  the  plaintiff's  case  rested  {u). 

But  roads  set  out  under  an  inclosure  act  do  not  by 
presumption  of  law  belong  to  the  adjoining  owners (rr). 

(p)  Smith  V.  Ty»<m,  1  P.  &  Dav.  307 ;  9  Ad.  &  Ell.  486. 

(o)  Steel  y.  Prickettf  2  Stark.  463 ;  Scoanes  y.  Morrell,  1  Beay. 
251. 

(r)  Doe  d.  Frmg  y.  Pearsey,  7  B.  &  C.  304 ;  9  D.  &  R.  908. 

(t)  Cooke  y.  Greeuy  11  Price,  736. 

(0  WhUe  v.  HiU,  6  Q.  B.  487. 

(»)  Doe  d.  Harrison  y.  Hampsorif  4  Com.  B.  267. 

(x)  Rex  y.  Edmonton,  1  M.  &  Rob.  24;  Rexy,  Wright^  3  B.  & 
Ad.  681. 
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Where  the  herbage  of  a  road  beoomee  Tested  bj  the 
General  Inclosure  Act,  41  Geo.  3,  a  109|  0. 11|  in  the 
proprietors  of  allotmetits  on  eadi  side^  no  presumption 
arises  that  the  soil  itself  belongs  to  such  proprietors  (y)b 
The  ownership  of  the  soil  in  a  road  set  out  under  an 
inclosure  act  was  held  to  remain  in  the  lord  of  the 
manori  for  that  portion  of  the  soil  only  is  taken  front 
him  for  which  he  reoeived  oompensation  and  which  is 
allotted  to  others  (0). 

The  presumptive  right  of  the  owner  of  the  adjoining 
land  may  be  repelled  by  evidence  of  acts  of  ownership 
by  the  lord  of  the  manor  (a).  Though  jirvn^  fouAt 
the  presumption  is  that  a  strip  of  land  lying  between 
a  highway  and  the  adjoining  close  belongs  to  the 
owner  of  the  dose,  as  the  presumption  also  is  that  the 
highway  itself,  ad  medium  filum  via,  does^  such  pre- 
sumption is  confined  to  that  extent;  for  if  the  narrow 
strip  be  contiguous  to,  or  communicate  with^  open 
oommons  or  larger  portions  of  land,  the  presumption 
is  either  done  away  or  considerably  narrowed;  for 
the  evidence  of  ownership,  which  applies  to  the  larger 
portions,  applies  also  to  the  narrow  strip  which  com- 
municates with  them  (&)•  Upon  a  question  whether 
a  piece  of  waste  land  between  a  highway  and  inclo- 
sures  belonged  to  the  plaintiflT,  the  owner  of  the  ad- 
joining inclosure,  or  to  the  lord  of  the  manor,  it  was 
held  that  the  lord  might  give  evidence  of  grants  by 
him  of  the  waste  between  the  road  and  the  other  in- 
closures  of  other  persons  at  a  distance  from  the  spot 
claimed  by  the  plaintiff,  provided  such  evidence  were 

(y)  Rex  ▼.  Hatfield,  4  Ad.  &  £11.  IM, 

(«)  Per  Parke,  B.,  Poole  v.  Hutkkuont  11  Meei.  &  W.  827. 
See  Reg,  v.  TitMngy  East  Mark,  12  Jur.  332. 

(a)  Anon*  hoSty  3S8. 

(6)  Grose  v.  West,  7  Taunt  39;  Headlam  y.  Headley,  HoH» 
N.  P.  C.  463. 
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eoofined  to  th^  road  which  pasfed  by  thd  spot  daimed 
bj  the  plaintiff  (c). 

There  is  ilo  instanoe  in  whioh  a  cbpyhold  was  evaf  copyiioida 
created  by  operation  of  law,  and  for  thii  plain  raaaod|  ^  opentjon 
that  a  copyhold  iti  not  a  oreatare  of  law  bat  of  f%ai\     ^^' 
it  must  have  custokn  to  8opp<Ml  it,  and  oaanot  be 
<sreated  by  any  other  mode,  tinleBS  an  act  of  parli^ 
iDCDt,  which  might  operate  as  an  estoppel  to  any  man 
to  B^y  that  it  had  not  existed  time  out  of  mind(<il}. 

No  private  agreement  can  change  freehold  into  Fiwhoidi 
copyhold  or  customary  tetiure,  and  allotments  of  land  ma^eopy- 
of  freehold  tenure  under  an  inclosure  act  will  not  be*  ^xeement. 
oome  of  copyhold  or  customary  tenure  without  ex*- 
press  words  making  them  so,  even  although  the  allot- 
ments are  in  lieu  of  copyhold  or  customary  tenements 
or  rights  appendant  thereto  {e).  By  8  &  9  Vict  o* 
118, 6.  64,  it  is  provided,  that  land  taken  in  exchange 
or  on  partition,  or  allotted  by  virtue  of  that  act,  in  re- 
spect of  copyhold  or  customary  land,  shall  be  deemed 
copyhold  or  customary  land,  and  shall  be  held  of  the 
lord  of  the  same  manor,  under  the  same  rent,  and  by 
the  same  customs  and  services,  as  the  copyhold  or 
customary  land  in  respect  of  which  it  may  have  been 
Isken  in  exchange  or  on  partition,  or  allotted,  was  or 
ought  to  have  been  held,  and  shall  pass  in  like  manner 
as  the  copyhold  or  customary  land  in  respect  whereof 
each  exqhanges,  pturtitions  or  allotments  shall  be 
]Dade(y).  With  the  consent  of  the  lord  of  the  manor 
and  of  the  parties  so  taking  such  lands  in  exchange  or 
OS  partition,  or  as  allotments,  the  inclosure  commis^ 

•  (c)  Doe  d.  Barrett  v.  Kemp,  7  Bing.  332 ;  5  Mann.  &  R.  173 ; 
2Bing.  N.  S.  102.     See  Stanley  v.  White,  14  East,  332. 

((0  Bjevell  V.  Jodrell,  2  T.  R.  416  ;  see  p.  484. 

{t)  Doe  d.  L&wee  v.  Davidswh  2  Mau.  &  S.  176 1  Townieg  v. 
Cawm,  2  T.  R.  701. 

(/)  See  also  9  &  10  Vict  c.  70,  s.  9. 
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sionere  may  declare  that  the  same  shall  be  held  as  of 
freehold  tenure^  on  such  terms  and  conditions  as  may 
be  agreed  apon  between  the  parties,  and  as  may  be 
deemed  jast  by  such  commissioners,  and  the  same 
land  shall  be  held  as  freehold  accordingly  (^). 

There  is  generally  a  provision  in  inclosure  acts,  de- 
claring that  the  lands  allotted  in  lieu  or  in  respect  of 
copyhold  tenements  or  rights  of  common  shall  be  of 
copyhold  tenure ;  hence  a  considerable  portion  of  land 
allotted  under  inclosure  acts,  where  copyholds  pre- 
viously existed,  is  of  copyhold  tenure;  and  it  fre- 
quently happens  that  parts  of  the  same  allotment  have 
been  declared  copyhold  of  several  manors.  As  how- 
ever the  copyholds  are  usually  defined,  there  is  less 
difficulty  in  identifying  the  particular  parts  which  are 
copyhold  under  inclosure  acts,  than  in  the  case  of  free- 
holds and  copyholds  intermixed  in  old  inclosed  lands, 
sea^ore  The  sca-shore  between  high  and  low  water  marks  is 

Smimor^  primd  facie  the  property  of  the  crown,  but  may  be 
vested  by  grant  or  prescription  in  a  subject,  as  it  not 
unfrequently  is  in  the  lord  of  a  manor,  who  may  con- 
sequently prevent  strangers  from  fishing,  bathing  or 
otherwise  trespassing  upon  it  (A). 

The  sea-shore  between  high  and  low  water  mark 
may  be  parcel  of  the  adjoining  manor  (i)f  and  where, 
by  an  ancient  grant  of  the  manor,  its  limits  are  not 
defined,  modern  usage  is  admissible  in  evidence  to 
show  that  such  sea-shore  is  parcel  of  the  manor. 
Thus,  evidence  of  modern  acts  of  ownership  was  held 
to  have  been  properly  admitted  as  evidence  to  show 
that  grants  by  King  John  and  King  Edward  I.  of 

(g)  10  &  11  Vict  c.  111,8.6. 

(h)  Blundell  y.  CatteraU,  5  B.  &  Aid.  268 ;  see  Rex  t.  Lord  Yar- 
borough,  3  B.  &  C.  91. 
(t)  Constable's  case,  6  Rep.  107;  Hargraye's  Law  Tracts,  1^ 


r" 
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i^rtaiD  lands  by  the  terms  of  Terra  de  Gower  ''  and 
Domini  am  de  Terrse  de  Gower/'  incladed  the  sea 
coast  down  to  low  water  mark.  Parke,  B.,  was  of 
opinion^  that  all  ancient  documents,  where  a  qaestion 
arises  as  to  what  passed  by  a  particular  grant,  can  be 
explained  by  evidence  of  modern  usage  (A). 

Acts  of  ownership,  exercised  by  the  Idrd  of  a  manor 
upon  the  sea-shore  adjoining  between  high  and  low 
water  mark— such  as  the  exclusive  taking  of  sand, 
stones  and  seaweed — may  be  called  in  aid  to  show 
that  the  shore  is  parcel  of  the  manor,  where  an  ancient 
grant  under  which  the  manor  appears  to  have  been 
held,  and  which  professes  to  grant  the  manor  with 
"wreck  of  the  sea,"  "several  fishery"  and  other  rights 
of  an  extensive  description,  does  not  expressly  purport 
to  convey  '^littus  maris"  (I), 

Lands  formed  by  alluvion,  that  is,  by  gradual  and 
imperceptible  deposit  on  the  shore  of  the  sea,  belong 
to  the  owners  of  the.  adjoining  demesne  lands,  and  not 
to  the  king  jure  coronce  {m).  Where  the  lord  of  a 
manor  acquired  a  piece  of  land  which  had  been 
formed  by  oose  and  soil  deposited  by  the  sea  upon  the 
extremity  of  his  demesne  lands,  and  it  appeared  that 
the  increase  could  not  be  observed  when  actually 
going  on,  although  a  visible  increase  took  place  every 
year;  and  in  the  course  of  fifty  years  a  large  piece  of 
land  had  been  thus  formed;  and  upon  an  inquest;, 
finding  that  the  land  had  been  left  by  the  sea,  and  an 
issue  taken  upon  a  traverse  to  that  finding,  the  verdict 
was  for  the  defendant,  it  was  held  that  the  crown  was 
not  entitled  to  judgment  (ti), 

{k)  Duke  of  Beat^ort  v.  Mayors  S^e,  of  Swansea,  3  Exch.  413. 
(/)  Calmudy  v.  Rowe,  6  C.  B.  861. 

{m)  Rex  V.  Lord  Yarhorough,  2  Bligh,  N.  S.  147 ;  1  Dow.  N.  S. 
178;  5  Bing.  163  ;  7  D.  &  R.  790 ;  3  B.  &  C.  91. 
(»)  Ibid^s  see  Scratton  y.  Brown,  4  B.  &  C.  485. 
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If  the  flea^  or  an  arm  of  the  saa,  by  gradual  and 
imperceptible  progress  encroach  upon  the  land  of  the 
subject,  the  land  thereby  covered  with  water  belongs 
to  the  crown  {p)* 

5c  Of  Grants  cf  Copyholds. 

Capacity  of  In  ToIttntarjT  grants  made  by  t^  lord  himself)  the 
manors  to  Iftw  neither  respects  the  quality  of  his  person  nor  the 
'  quantity  of  his  estate ;  for  although  he  be  an  infant,  or 
an  idiot  or  a  lunatic,  or  an  outlaw  in  any  personal 
action,  yet  he  is  capable  enough  to  make  a  voluntary 
grant  by  copy.  If  a  married  woman,  being  lady  of  a 
manor,  join  with  her  husband  in  a  voluntary  grant  by 
copy,  this  shall  bind  her  and  her  heirs,  because  the 
custom  of  the  manor  is  the  chief  basis  upon  which  the 
copyhold  estate  stands;  and  therefore  what  custom  doth 
confirm  to  a  copyholder  the  law  will  ever  allow,  and 
never  seek  to  avoid  it  in  respect  of  any  such  imper- 
fection in  the  grantors'  persons.  The  quantity  of  the 
lord's  estate  is  no  more  respected  than  the  quality  of 
his  person ;  for  if  his  interest  be  lawful,  as  in  fee,  or 
in  tail  or  dower,  or  as  tenant  by  curtesy,  for  life  or  for 
years,  as  guardian,  or  as  tenant  by  statute,  or  as  tenant 
by  elegit,  or  at  will,  the  least  of  these  estates  is  a 
sufficient  warrant  to  the  lord  to  grant  any  copyhold 
escheated  unto  him  for  as  long  time  as  the  custom 
allows,  the  ancient  rents  and  services  being  truly  re^ 
served;  and  these  grants  shall  ever  bind  them  that 
have  the  inheritance  of  the  manor.  The  reason  of 
the  law  is  this : — A  copyholder,  upon  voluntary  grants 
made  by  copy,  doth  not  derive  his  estate  out  of  the 
lord's  estate  only,  for  then  the  oopyholder^s  estate 
'  would  cease  on  the  determination  of  the  lord's  interest ; 

(o)  Re  BuU  «md  Selhjf  RctUway,  8  MdM.  &  W.  Si7. 
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nam  €98Utnte  primitive,  cesmt  derioativui :  bat  the  life 
of  the  oopybolder's  estate  is  the  eostom  of  the  manof  j 
and  therefore  if  the  lord's  interest  in  his  manor  be 
determined  either  by  death  or  by  forfeiture  or  other 
meanSy  yet  if  the  lord  were  legitimus  dominu€  pro 
tempore^  how  smftll  soever  his  estate  wae^  that  is 
enough  (/))• 

A  bishop's  grant  of  customary  lands  by  copy  does 
not  determine  on  his  death,  and  such  a  grant  will  bind 
the  crown  on  the  temporalties  coming  into  the  hands 
of  the  crown  {q).  Bishops  and  other  eodediasdcal 
persons  or  corporations  are  not  restrained  by  the  stat. 
1  £liz.c.  19,  or  13  Eliz.  c.  10,  from  granting  copyhold 
lands  in  fee,  in  tail,  for  lives  or  years,  according  to  tb^ 
(mstom  of  the  manor ;  and  gnch  grants,  though  mads 
by  a  corporation  sole,  do  not  require  confirmation  (r). 
A  parson  having  a  manor  parcel  of  his  glebe  lands, 
ahhough  instituted,  cannot  grant  lands  by  copy  until 
be  has  been  inducted  (i). 

Any  person  having  a  tortious  or  defeasible  estate  of 
inberitanoe,  as  a  disseisor,  or  the  feoffee  of  a  disseisor, 
Of  tenant  at  8nfferanoe>  cannot  make  grants  upon 
ereheatft  ot  forfeitures  which  will  bind  the  rightful 
owner,  because  they  were  not  lords  within  the  mean* 
iof  of  the  custom  (t).  If  a  man  seised  of  a  manor  in 
i^gbt  of  his  wife  aliens  the  manor,  any  grant  of  oopy* 
bold  estates  made  after  his  death  may  be  avoided  by 
the  wife.  Grants  macte  by  copy  after  the  determina*- 
tion  of  the  grantor's  interest  in  the  manor  are  void,  as 
if  a  tetiaat  for  life  leases  a  manor  for  years  and  dica^ 

(p)  C(K  Cop.  d.  34|  Tr.  d7^69;  4  R^.  29h  i  1  Watk.  Cop. 
80-82,  4th  ecL 

U)  4  Rep.  11 II. 

(r)  See  Grant  on  Corp.  650. 

(<)  Co.  Cop.  8.  34,  Tr.  75 ;  Gilb.  Ten.  26S,  £lfh  ed. 

(0  Co.  Litt  58b;  4  Rep.  24a $  1  Watk.  Cop.  24,  4fth  ed.; 
Co.  Cop.  8.  34,  Tr.  72,  73. 
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copyhold  estates  granted  by  the  lessee  after  the  death 
of  the  tenant  for  life  may  be  avoided  (u). 

A  lord  of  a  manor  seised  in  fee  may  aathorize  his 
executors  to  grant  copyholds  according  to  the  custom 
for  payment  of  his  debts,  and  grants  made  by  execu- 
tors in  pursuance  of  such  power  will  be  good,  although 
they  had  no  estate  in  the  manor  {x). 
Grants  by         The  lord  haviuff  only  a  particular  interest  in  the 

lords  haying  a       , .  /.  ,   i_  r» 

umited  inte-  manor  as  tenant  for  life,  may  grant  by  copy  tor  an 
nor.'  estate,  which   may  continue    longer  than  his  own 

estate  in  the  manor,  or  for  an  estate  in  reversion, 
if  warranted  by  the  custom,  which  may  not  come  into 
possession  during  the  existence  of  his  own  estate  (^). 
Thus,  tenant  in  dower  of  a  copyhold  may  grant,  not 
only  in  possession,  but  also  in  reversion,  and  it  shall 
bind  the  heir  after  her  death,  although  no  services 
of  the  freeholders,  but  only  the  demesnes  and  services 
of  the  copyhold  tenants,  were  assigned  to  her  (2;). 
The  special  principle  on  which'  the  grants  of  a  lord 
fnro  tempore  stand  good  afler  his  estate  has  ceased, 
is,  that  the  grantee's  estate  is  not  derived  out  of  the 
lord's  only,  but  stands  on  the  custom  (a).  Hence, 
also,  it  follows  that  the  estate  granted  to  be  held  by 
copy  will  not  be  subject  to  the  charges  and  incum- 
berances  which  the  lord  of  the  manor  may  have 
created  {V).  But  as  it  is  the  custom  which  renders  such 
grants  valid,  it  necessarily  follows  that  the  custom  must 
be  observed.  It  would  be  a  contradiction  in  terms  to 
say  that  an  estate  stands  on  a  custom  which  in  any 
substantial  particular  does  not  comply  with  and  is  not 

(tt)  Co.  Cop.  8.  34,  Tr.  78,  74. 

(ar)  Co.  Litt  58  b ;  Co.  Cop.  s.  84,  Tr.  72,  78 ;  4  Rep.  24  a; 
Gilb.  Ten.  262,  5th  ed. 

(y)  Carew's  casCy  Moor,  147;  Gilb.  Ten.  268,  5th  ed.;  March, 
8 ;  Lex  Man.  9Z,  2nd  ed. 

(«)  Gray  y.  Kay,  Cro.  Eliz.  661. 

(a)  Co.  Cop.  88.  84,  41,  Tr.  6%  90. 

{h)  1  Watk.  Cop.  64,  4th  ed. 
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warranted  by  the  custom  (c).  The  reason  why  tenant 
in  dower  or  a  particular  tenant  may  grant  a  copyhold 
in  reversioni  as  well  as  in  possession,  is  the  custom, 
and  thereby  the  grant  is  warranted;  and  therefore 
tbere  is  not  any  difference  in  either  of  the  cases ;  but 
one  who  hath  a  particular  estate  in  a  manor  cannot 
grant  a  copyhold  by  parcels,  or  demise  part  and  retain 
the  residue  himself  (^). 

A  lord,  haying  only  a  temporary  estate  in  his 
manor,  may  make  grants  of  copyhold  to  endure  after 
the  determination  of  his  own  interest ;  but  such  grants 
must  conform  strictly  to  the  custom  of  the  manor,  and 
can  neither  add  to  nor  diminish  the  ancient  rent* 
Therefore,  where  a  rector,  being  lord  in  right  of  his 
rectory,  granted  lands  which,  until  that  time,  had  been 
held  at  the  rent  of  10s.  and  two  hens,  habendum  to 
A.,  B.,  aVid  C,  for  their  lives  successively  and  that  of 
the  survivor,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor,  at  the  above  rent,  reserving  to 
the  lord  for  the  time  being  a  garden,  parcel  of  the 
said  lands ;  and  the  succeeding  rector  afterwards,  and 
while  the  said  life  estates  were  subsisting,  made  a 
grant  of  the  garden  to  D.,  E.,  and  F.,  for  the  like 
term  of  lives,  at  the  will,  &c.,  according  to  the  custom, 
&c.,  at  the  yearly  rent  of  2s. ;  and  not  sufficient  proof 
was  given  of  any  custom  in  the  manor  so  to  parcel  • 
copyholds  and  apportion  rents :  it  was  held  that  the 
latter  grant  was  void  (e).  Power  is  now  given  to 
lords  to  grant  licences  to  tenants  to  alienate  their 
ancient  tenements  in  portions  where  by  the  custom  of 

(e)  Doe  d.  Rayer  v.  Strickland^  2  Q.  B.  810. 

(i)  Gay  V.  Kavf  Cro.  £liz.  661 ;  cited  per  Denman,  C.  J.,  2 
Q.B.811. 

(«)  Doe  d.  Rayer  v.  Stricklandy  2  Q.  B.  792  ;  2  Gale  &  D.  278. 
See  Doe  d.  Strickland  v.  Woodward,  17  Law  J.,  Exch.  1. 
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manors  tbej  were  restrained  from  granting  such  li- 
cences otherwise  than  bj  entireties  (/). 

It  is  not  a  valid  objection  to  the  grant  of  several 
emtomary  tenements  by  one  copy  of  court  roll,  that 
several  rents  are  reserved,  without  specifying  which 
IS  reserved  out  of  each  tenement,  it  appearing  that 
former  entire  grants  of  the  same  several  tenements 
have  contained  similar  entire  reservations.  Nor  is  it 
an  objection  that  two  heriots  are  expressed  to  be  re- 
served where  in  former  grants  only  one  heriot  has 
been  reserved  (^). 
What  estates  A  custom  warranting  the  grant  of  a  larger  estate 
may    gran  -  jjjg|^j^^g  ^  power  of  granting  a  less  interest    Where 

the  custom  is  to  grant  in  fee,  the  lord  may  grant  to 
one  for  life  with  remainder  to  another  in  tf^il(^). 
Where  the  custom  enables  the  lord  to  grant  for  three 
lives,  a  grant  for  one  life  is  within  the  custom ;  but 
such  a  custom  would  not  warrant  a  grant  for  a  long 
term  of  years,  though  in  legal  estimation  it  is  a  less 
estate  than  one  for  life(t).  Where  the  custom  is  to 
grant  for  one  or  two  lives,  a  grant  to  the  husband  and 
his  wife  during  her  widowhood,  being  a  less  estate,  is 
within  the  custom  {K),  If  customary  land  hath  been 
anciently  grantable  in  fee,  and  in  later  times,  for  the 
space  of  forty  years,  the  same  has  been  granted  for  life 
only,  yet  the  lord  if  he  pleases  may  resort  to  his  ancient 
custom  and  grant  it  in  fee  (/).  And  if  customary  land 
grantable  in  fee  escheats  to  the  lord,  he  may  grant  the 
same  to  another  for  life,  and  after  the  death  of  the 
tenant  for  life  the  lord  may  grant  the  same  again  in 

(/)  4  &  5  Vict  c.  35,  s.  92. 

(g)  Doe  d.  Leach  v.  Whitdker,  5  B.  &  Ad.  431 ;  8  Nev.  &  M.  225. 
\h)  Stanton  v.  BameSy  Cro.  Eliz.  373. 

(i)  Smartle  v.  Penhallow,  2  Ld.  Raym.  994 ;  1  Salk.  188  ;  3  3alk. 
181. 
(A*)  Dotms  V.  HopkinSf  Cro.  Eliz.  323. 
(l)  Kemp  V.  Carter f  1  Leon.  56,  70. 
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h»j  for  the  grant  ior  iife  was  not  any  ifitemtption  of 
Ibe  custom  (m). 
In  admittsnees  uoon  volantiinr  eranto  the  lord  is  an  ^n  admit- 

*  •    °  tances  the 

instrameDt ;  for  though  it  is  in  his  power  to  keep  the  lord  contt- 
land  in  his  ewn  hands  or  to  jdisposeof  it  ait  his  pleasure,  instrument, 
yet  on  making  sach  grants  lie  te  booad  to  observe  the 
cnstom  preoiselT  in  erery  pointy  and  can  oeither  in 
estate  or  tenore  make  any  alteration ;  in  this  respect 
the  law  accounts  him  custom's  instrameot  (n). 

In  the  case  of  anrBendars  and  descents  the  lord,  the 
Btewardyor  «ndeF*steward>are  merely  instruments,  and 
sre  compellable  to  admit  if  ostensibly  such,  and  the 
teoant  is  not  to  inquire  into  the  legality  of  their  title. 
If  a  person,  therefore,  be  lord  de  faetOy  whether  by 
right  or  wrong,  as  a  disseisor, — whether  he  be  seised  in 
his  own  right  or  in  right  of  another, — whether  he  have 
an  absolute  or  defeasible  title,^^wbether  he  be  tenant  in 
fee,  in  tail,  for  life,  for  years,  at  will,  or  at  suiFerance, — 
whether  he  be  an  infant  or  of  full  age,-^matter8  not, 
his  admittances  in  these  cases,  being  only  ministerial, 
will  be  good  and  obligatory  on  those  in  remainder  or 
those  haying  right  (o). 

In  admittances  upon  surrenders  the  lord  is  not  to 
SBj  intent  reputed  as  owner,  but  wholly  as  an  instru- 
meot,  and  die  party  admitted  shall  be  subject  to  no 
other  charges  or  incumbrances  of  the  lord,  for  he 
claims  his  estate  under  the  party  who  made  the  sur- 
Koder.  As  in  admittances  upon  surrenders  so  upon 
descents  the  lord  is  used  as  a  mere  instrument,  and  no 
respect  is  had  unto  his  estate  in  the  manor,  y^hether  by 
fight  or  wrong,  because  such  admittances  are  judicial 
sets  which  every  lord  is  bound  to  execute  (p). 

{m)  Kemp  v.  Carter,  1  Leon.  ^,  70. 

(n)  Co.  Cop.  s.  41,  Tr.  90. 

(o)  1  Wntk.  Cop.  317,  4th  ed. 

(p)  Co.  Cop.  s.  41,  Tr.  91  j  I  Rep.  140  U 


be  copyhold 
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Where  it  appeared  that  deyisees  had  been  admitted 
at  a  court  held  by  the  steward  of  the  manor  as  steward, 
and  in  the  name  of  the  then  bishop  before  any  grant 
to  him  of  the  temporalties,  the  court  held  that  the 
lord*s  title  was  immaterial,  as  the  admission  was  not 
on  a  voluntary  grant,  but  in  pursuance  of  a  surrender, 
or  what  by  the  stat.  55  Geo.  3,  c.  192,  was  equivalent 
thereto  {q). 
Who  cannot  The  Sovereign  cannot  be  a  copyholder  either  in  a 
'  corporate  or  natural  capacity,  and  if  a  copyholder 
becomes  sovereign  the  copyhold  is  suspended  so  long 
as  it  remains  in  the  bandit  of  the  crown  (r),  but  the 
tenure  may  revive  on  the  copyhold  again  coming  into 
the  hands  of  a  subject  («)• 

It  is  generally  considered  that  a  corporation,  whether 
aggregate  or  sole,  cannot  hold  lands  by  copy,^  or  at  all 
events  that  the  lord  would  not  be  bound  to  admit  a 
corporation  as  tenant,  the  effect  of  which  would  be  to 
deprive  the  lord  of  his  fines  and  services(^). 

It  seems  that'an  alien  cannot  hold  copyholds;  what 
would  be  the  effect  of  creating  a  trust  in  copyholds  in 
favour  of  an  alien  does  not  appear  to  be  settled  {u). 

The  wife  cannot  take  by  immediate  grant  from  her 
husband.  On  the  death  of  the  last  tenant  copyholds 
were  demised  by  the  lord  of  the  manor  to  his  wife,  to 
hold  to  h.er  and  two  others  for  their  lives,  and  the  life 
of  the  longest  liver  of  them  successively :  the  grant 
was  held  void  {x).    A  man  may  surrender  a  copyhold 

{q)  Doe  d.  Burgest  v.  Thompsarif  5  Ad.  &  £.  5S2 ;  1  Nev.  &  P. 
215. 

(r)  Hard.  234  ;  Sty.  41 ;  2  Sid.  82 ;  1  Mod.  17. 

(s)  1  Watk.  Cop.  26,  37,  4th  ed. 

(t)  1  Watk.  Cop.  37,  299,  4th  ed. ;  Jtt.-Qen.  v.  Lewin,  1  Coop. 
C.  C.  54;  Grant  on  Corp.  109,  630;  1  Scriv.  Cop.  108,  4th  ed.; 
see  Dimes  v*  Grand  Junction  Canal  Company,  9  Q.  B.  469  ;  Ran- 
show's  case,  Duke,  by  Bridg.  135. 

(u)  1  Watk.  Cop.  37,  38,  4th  ed. ;  I  Scriv.  Cop.  109,  455,  4th 
ed. ;  see  7  &  8  Vict  c.  66. 

(«)  Firehrass  d.  Symes  v.  Pennant,  2  Wils.  254, 
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to  the  use  of  his  wife,  because  in  such  case  she  does 
BOt  take  immediately  from  her  husband^  but  under  the 
sarrender  to  the  lord  to  the  use  of  the  wife  and  ad- 
mittance under  it  (y).  Although  a  custom  for  a  mar- 
ried woman  to  give  her  copyholds  to  her  husband  be 
Toid(2;)y  yet  without  any  custom,  she^  being  separately 
examined^  may  join  with  him  in  surrendering  them  to 
the  use  of  him  or  others. 

6.  Of  Courts  incident  to  a  Manor, 

A  coart  baron  is  incident  of  common  right  to  every  courtsbaron. 
manor.  It  is  composed  of  the  steward  and  the  free- 
holders, who  hold  their  lands  of  the  manor  subject  to 
iealty  and  suit  of  court ;  they  are,  therefore,  bound 
hy  their  tenure  to  attend  the  court  baron,  and  assist 
the  steward  in  the  administration  of  justice.  The  lord 
of  a  manor,  by  neglecting  to  call  upon  his  tenants  to 
take  the  oath  of  fealty,  may  lose  his  seignory  and  the 
profits  attending  it,  as  after  the  lapse  of  a  considerable 
period  of  time  there  may  be  no  evidence  whether  the 
hnd  be  holden  of  the  lord  or  not  (a).  The  steward 
of  a  coart  baron  is  a  judicial  officer  (^).  A  common 
hw  court  baron  can  only  be  held  before  two  free 
toitors  at  the  least  (r;). 

A  customary  court  baron  is  incident  to  every  manor  customary 
of  which  copyholds  are  holden ;  it  relates  only  to  the  ^  "**"' 
wpyholders,  and  the  lord  or  steward  is  the  judge  in  it. 
Although  the  court  baron  may  be  lost  by  there  being 
10  freeholders,  yet  there  may  still  be  a  customary 
court;  for  the  two  courts  being  distinct,  the  want  of 
^holders  does  not  prevent  the  lord  from  holding  a 

(jf)  4  Rep.  29  a ;  Co.  Cop.  s.  35,  Tr.  79. 
(«)  Co.  Cop.  s.  35,  Tr.  79 ;  see  Gilb.  Ten.  417,  5th  ed.;  pott, 
^45. 

(a)  4  Inst  46,  268 ;  Litt.  s.  150. 
(6)  Hoiwyd  V.  Breare,  2  B.  &  Aid.  473. 
(e)  Bradshaw  v.  Lawson,  4  T.  R.  446  f  see  11  Q.  B.  6&8* 
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customary  covrt  for  bw  copyholders  (rf)»  Tbe  c6p5r- 
holders  or  tenants  wIm>  attend  to  do  fealty  at  the  dC[»- 
tomary  court  are  called  the  homage,  and  are  swom  to 
make  their  presentments  impartially. 

In  tbe  entries  in  the  court  book  of  a  manor,  the 
proceedings  at  a  court  were  headed  as  held  at  a  **  couirt 
baron  "  of  the  manor.  It  appeared  that  this  was  the 
usual  form  of  entry  for  courts  at  which  both  freehold 
and  customary  tenants  attended,  and  that  admittances 
to  copyholds  were  granted  at  such  courts.  This  was 
held  sufficient  evidence  that  an  admittance  at  the 
coui't  in  question  was  made  at  a  customary  court  (fi). 

Although  these  courts  should  be  held  within  the 
manor,  yet  by  immemorial  custom  it  will  be  sufficient, 
where  the  lord  has  several  manors,  if  the  court  for  all 
of  them  is  held  within  one  of  such  manors  (y). 
Admittance  The  lord  of  a  manor  himself  may  make  a  grant  or 
admittance  of  a  copyhold  out  of  the  manor  at  any 
place  he  pleases,  but  until  recently  the  steward  of  a 
manor  could  not  at  any  court  held  out  of  the  manor 
make  grants  or  admittances  (^}.  But  now  lords  or 
their  stewards  may  make  out  of  the  manors  and  out  of 
court  grants  of  lands  to  be  held  by  copy  of  court  roll, 
and  any  lord  or  his  steward  may  admit  at  any  time  or 

{d )  Co.  Litt.  58  a ;  4  Rep.  26  b ;  Gilb.  Ten.  269,  270, 5tb  ed. 

(e)  Doe  d.  Eaans  v.  Walker y  15  Q.B.  28. 

(/)  Co.  Litt  58  a ;  4  Rep.  27  a ;  Seagood  v.  Hone,  Cro.  Car.  366. 

(g)  4  Rep.  26  b,  27  a.  In  Doe  d.  Leach  v.  Whitaker,  5  B.  &  Ad. 
409,  see  p.  438,  the  Court  of  King's  Bench  was  of  opinion  that  a 
customary  court  cannot  be  held  out  of  the  manor,  unless  there'be 
a  custom  to  warrant  it.  But  though  the  court  be  a  void  court, 
that  only  affects  such  things  as  are  required  to  be  done  at  a 
court,  as  presentments  by  the  homage,  imposing  fines  anid 
amercements,  levying  fines,  suffering  recoveries,  &c. ;  but  as  to 
many  other  things,  though  they  are  correctly  done  at  a  court,  it  is 
not  essential  they  should  be  so.  And  amongst  these  things  it 
has  been  held  that  the  lord  may  grant  to  or  admit  a  copyhotd 
tenant  not  only  out  of  court,  but  also  out  of  the  manor,  Co.  Litt. 
58  a;  4  Rep.  27  a;  Cro.  Eliz.  102,  814;  1  Leon.  289  ;  Gilb.  Ten. 
323,  5th  ed.,  and  note,  by  Watk. ;  although  a  steward,  in  his  mere 
character  of  steward,  could  not  admit  a  tenant  out  of  the  manor. 


out  of  the 
manor. 
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within  or  oQt  of  rtbermanor  and  without  holding 
I  ooort  any  person  as  tenant  to  any  lands,  parcel  of 
manor,  to  be  held  by  copy,  to  which  such  person 
11  be  entitled  to  be  admitted  {h). 

7.  Of  the  Dimdon  of  Jfanors. 

'Wbetber:a  manorican  be  divided  by  the  act  of  the  Division  of 
ly  has  ibeen  the  subject  of  much  legal  disoaasion.  actofthe^ 
^r.  Watkins  expresses  an  opinion  that  the  cases  ^  ' 
rally  referred  to  on  this  subject  do  not  warrant 
doctrine  that  a. manor  may  be  divided  by  the  act 
the  partyj  and  thai  the  inconveniency,  if  not  the 
ore  of  the  thing,  militates  strongly  against  the 
option  of  such  a  doctrine  (t).  Mr.  Coventry  does 
^acqaiesce  in  this  opinion,  but  on  the  whole  thinks 
^  Babject  is  involved  in  too  much  doubt  io  warrant 
certain  practical  conclusion  (A).  Mr,  Serjeant 
en  submits,  ailer  a  review  of  several  authjorities, 
t  since  the  stat.  of  Qjuia  emptores,  a  manor  cannot 
divided  by  the  act  of  the  party,  not  even  as  between 
t-tenants  (/)•  It  is  said  that  if  a  man  has  a. manor 
icb  extends  into  two  towns,  and  he  grants  the 
nes  and  services  in  one  town,  the  grantee  has 
BKinor  in  that,  and  may  hold  a  court,  and  the 
r  has  a  manor  in  the  other  town,  and  may  keep 
•Wort  there  («w).  &o  if  the  freeholds  escheat,,  or  if 
lord  releases  the  tenure  and  services  of  all  his  free 
yet  the  lord  .may  hold  a  customary  court  for 

ij*)  4&  5  Vict  c.  85,88.87,  8S. 
M)  1  Watk.  Cop.  16,  17,  4th  ecL 
p)/iW:i9,n. 
(0  See  1  Scriv.  on  Cop.  p.  9—17. 
^}  Harris  y,  Nichols,  CrO.  ]SUz.  38;  Smth  v^B^moU,  Goui8b. 

Awy'»  ease,  2  Leon.  190 ;  Moris  v.  Paget,  Owen,  138;  Cro. 

^h  Marsh  v.  JSmith,  1  Leon.  26 ;  Melwich  8f  Luter^s  case,  4 

260;  see  last  case  in  error,  Cro.  Ellz.  106 ;  Lex  Man.  207. 

Snded. 
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his  copyhold  tenements  and  make  admittances  ^, 
grants  of  them  (n). 

The  point  has  arisen  in  practice  where  a  vem 
having  a  manor  extending  over  several  parisheS| 
been  desirous  of  conveying  so  much  of  the  manori 
was  in  one  parish  to  a  purchaser,  and  of  retaining  4. 
manor  in  the  other  parishes.     The  opinion  of  sol 
eminent  conveyancers  who  were  consulted  in  such 
transaction  was  against  the  validity  of  such  a  sei 
ance.    The  argument,  on  the  ground  of  inconvenii 
is  very  strong  against  the  division  of  a  manor  at 
pleasure  of  the  owner,  especially  as  regards  the  c< 
hold  tenants,  some  of  whom  may  have  lands  in 
of  the  parishes  over  which  the  manor  extends,  audi 
its  division  they  would  hold  of  several  manors  inst 
of  one.     But  this  argument  applies  equally  to 
division  of  a  manor  between  two  coparceners  on  ju^ 
ment  of  partition  between  them,  to  which  they  hi 
been  held  to  be  entitled.     In  a  recent  case,  the  G< 
of  Chancery  made  a  decree  for  the  partition  oi 
manor,  without  saying  in  what  way  it  was  to  be 
ried  into  effect,  whether  by  giving  a  portion   of 
lands  to  one  and  making  compensation  by  oweltyt 
partition,  or  by  alteraate  right  of  holding  the  courts  (li 
It  is  said  that  if  parceners  of  a  manor  make  partiti< 
every  one  shall  have  a  several    manor  and   coi 
baron  (;)). 

The  following  cases  support  the  proposition  thi 
manor  cannot  be  divided  by  the  act  of  the  party  (^)J| 

(n)  MelvjicKs  4*  Luter*8  case,  4  Rep.  26  b ;  see  this  case 
error,  Cro.  Eliz.  106;  Gilb.  Ten.  414,  dth  ed. 

(o)  Hanbury  v.  Hussey,  14  Beav.  152.  I 

(/))  16  Vin.  Abr.  224,  2nd  ed. ;  post,  p.  25.  i 

{q)  Murrel  v.  Smith,  4  Rep.  246 ;  Cro.  Eliz.  252 ;  BHghi  \ 

Forth,  Cro.  Eliz.  442 ;  FincVs  case,  6  Rep.  64 ;  Stukeiey  v.  ^iiA| 

Hob.  170  ;  Reg,  v.  Duchess  qf  Buccleugh,  6  Mod.  151. 
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'Ae  word  *'  manor"  in  the  copyhold  acts  extends  to 
portion  or  portions  of  a  manor  as  the  copyhold 
lissioners  shall  by  any  order  in  writing,  under 
ir  hands  and  seal,  direct  to  be  considered  as  a  manor, 
the  purpose  of  effecting  a  commutation  or  enfran- 
m&Di  under  those  acts  (r). 

8.  Of  the  Suspension  of  Manors. 
A  manor  may  be  suspended  for  a  time  and  revive  Siupem'oa 

.  _  of  manor. 

im;  as  where  tbe  lord  leases  all  the  demesnes  of 
manor  for  years,  the  manor  during  the  existence 

the  lease  is  suspended,  but  on  the  expiration  of  the 
it  shall  revive  again  (*).  If  one  grants  away  any 
of  tbe  demesne  in  fee,  they  are  severed  from  the 
or,  and  can  never  be  part  of  it  again  (t),  though 
KYerance  be  but  for  an  instant  (m). 

A  manor  may  be  destroyed  by  severing  the  de- 
in  fee  simple  by  the  act  of  the  party  from  the 
of  the  manor.    But  if  on  a  partition  of  a  manor 

two  coparceners  the  demesnes  are  allotted  to  one, 
the  services  to  tbe  other,  although  there  is  an  abso- 
seyerance,  yet  if  one  dies  and  the  demesnes  descend 

her  who  has  the  services,  the  manor  is  revived  again, 
Qse  in  the  partition  they  were  in  by  act  of  law, 
the  demesnes  and  services  were  united  again  by 
of  law  (a?).  If  on  a  partition  of  a  manor  between 
coparceners,  each  takes  parcel  of  the  demesnes 
parcel  of  the  services,  each  of  them  being  in  by 
of  law,  has  a  manor.  But  if  a  man  having  a 
^^  grants  part  of  the  demesnes  to  one  and  part 
services  to  another,  he  shall  not  have  a  manor, 


the 


W  *&  5  Vict  c.  35,  8. 102,  and  15  &  16  Vict  c.  51,  s.  52. 

W  1  Leoa  27,  28 ;  1  Watk.  Cop.  24,  4th  ed. 

f  «Rep.65. 

\*)  Ummy,  BlackweU,  Skin.  192;  see  I  Leon.  204. 

(']  fheiCi  can,  6  Rep.  64  a. 
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for  a  man  by  his  own  act  cannot  create  a  manor  at 
this  day  (y). 
The  effect  of      The  sererance  of  the  freehold  and  inheritance  of  the 
of*th/freS^*  land  holden  by  copy  of  the  manor  does  not  extinguish 
atauiger!      or  destroy  the  copyhold  estatei  for  the  custom  has 
established  his  estate,  so  that  the  lord'  cannot  oust  the 
copyholder  so  long  as  he  pays  and  performs  his  cus- 
toms and  services  (z)\ 

If  by  the  custom  of  a  manor  the  wife  of  a  copy- 
holder who  died'  s'eised  in  fee  is  entitled  to  free  benchy 
a  conveyance  by  the  lord  of  the  freehold  interest  to  a 
stranger  will  not  destroy  the  right  to  free  bencli, 
idtholigfa  ^  conveyance  to  the  copyholder  himself  will 
have  that  effect  (a).  The  lord's  alienation  of  the  free- 
bold  of  any  of  his  copyholds  separates  them  from 
the  manor,  and  the  copyholders  are  deprived  of  the 
power  of  conveying  their  estates  at  law,  and  cannot 
alien  otherwise  than  by  a  decree  in  Chancery  {V).  To 
remedy  this  inconvenience,  the  real  property  commis- 
sioners proposed  thaf  copyholds  might  always  be  con- 
teyed  in  the  manor  court,  as  if  the  freehold  of  them 
remained  part  of  the  manor  (c). 

9.  Of  the  Megrant  of  Copyholds  and  the  I}estruction 

of  their  demisable  quality. 

m?y  bire?*       Copyholds  must  be  parcel  of  a  manor  and  have  been 
8j"»*^y    immemorially  demised  or  demisable  by  copy  of  court 

excheat,  &c. 

(p)  fhch*s  casBt  6  Rep.  6* a.;  antejjp,  2^. 

(«)  2  Rep.  17  ;  4  R^.  240;  Cro.  KKa.  103  ;  2  Leon.  208. 

(a)  Lashmer  v^  Avery ^  Cro.  Jae.  126. 

(6)  4  Rep.  25  a ;  Cro.  Eliz.  252;  Bac.  Abr.  Copyhold  (K). 

(c)  3  Real  Prop.  Rep.  20.  Their  proposition  was,  that  "  where 
the  freehold  of  any  tenement  held  by  eopy  of  eourt  roll  has  been, 
or  may  be  separated  from  the  manor,  the  copyhcM  shail  after- 
wards pass  by  surrender  and  admission,  as  if  the  tenement  continued 
parcel  of  the  manor ;  and  for  the  purposes  of  this  proposition, 
the  freeholder  shall  be  considered  as  the  lord."  /&i«^,  p.  68,  i^  30. 
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yi:  if  a  copyhold  escheatB  to  the  lord,  and  he  keeps 
i»  his  own  b^nd^  for  znainj  years,  during  this  time, 
ikboagh  nol  demisedy  still  it  is  demisable,  and  the 
lid  mvf  «gaio  grant  it  to  be  held  by  copy  {d\ 
^eAer  the  e9cheat  happened  in  his  own  tiQie  or  in 
tk  ^196  of  (|  pveeeding  lord,  unless  a  common  law 
sisrest  bail  b^en  created.  AUhoagb  the  accession  of 
VHUHff  |o  a  copyholder  extinguishes  the  copyholder's 
llfreit,  \i  may  be  gran^tod  figain  by  copy  (^).  By 
ildytte^er  means  the  lord  accedes,  to  the  copyhold  in- 
%e|t^«b(^tW  in  consequence  of  escheat,  forfeiture, 
Awent,  sarrender  or  otherwise,  or  however  the  lord 
m^  ^  nu^QOv,  yet.  ap  lord,  he  may  regrant  the  pre- 
irises  by  ccipy ;  unl^s  he  changes  the  nature  of  the 
imte  by  crating  ^  Qomtnpn  law  interest  in  the  lands. 
)f  k  qial^e  ^  lea^e  for  years  or  any  other  estate  by 
4eed,  the  demisable  property  of  the  premises  would 
fc  for  ever  dealroyed ;  but  if  he  retain  them  any 
bogth  of  time  in  his  hands,  he  may  grant  them  by 
^js^gf^(/)*  If  a  copyhold  estate  is  forfeited  to 
^  lorj,  or  escheats  or  otherwise  comes  to  the  lord's 
lKn4^  if  tbe  lord  ma^es  a  lease  for  years  or  for  life, 
ff  other  ^tftt^  by  deed  or  without  deeid,  such  land  can 
"ivv^  after  be  r^gr^tad  by  copy,  for  the  custom  is 
te^oy^^,  beof^usQ  during.  si|ch  estates  the  -land  was 
md^ied  nor  denpii^ble  by  popy  of  court  roll.  So 
ilbe  lord  mak^s  ^  feofftnesnt  in  fee  thereof,  upon  con- 
,  and  afterwards  enters  for  a  breach  of  the  con- 
>  JQt  it  c^vk  i^ever  foe  regranted  by  copy ;  but  if 
Ae  lord  keeps  the  land  in  his  hands  for  a  long  \\vi^e^ 
•rl^  it  at  will,  he,  his  hairs  or  assigns,  may  well  re- 
t'ftnt  it  at  his  pleasure*    So  the  wrongful  interruption 


{d)  Co.  Litt  68b. 

(#)  1  Watk.  Cop.  56,  4th  eO. 

(/)  I  Watk.  Cop.  48^^a,  ^th  Pd. 


32  Of  Manors  generally, 

of  the  lord's  possession  will  not  destroy  the  right  to 
demise  on  the  recovery  of  the  lands.  But  if  the  land 
so  forfeited  or  escheated  before  any  new  grant  made  is 
extended  upon  a  statute  or  recognizance  acknowledged 
by  the  lord,  or  if  the  wife  of  the  lord  in  a  writ  of 
dower  has  this  land  assigned  to  her,  although  these 
impediments  are  by  acts  in  law,  yet,  inasmuch  as  the 
interruptions  are  lawful,  the  lands  can  never  after  be 
granted  by  copy.  And  if  a  copyhold  escheats  to  the 
lord,  and  he  aliens  the  manor,  his  alienee  may  re- 
grant  the  land  by  copy,  for  it  was  always  demised  or 
demisable  {g). 

If  a  copyholder  in  fee  surrenders  his  copyhold 
estate  to  the  lord  of  the  manor,  who  leases  the  manor 
and  the  copyhold  tenement  by  name,  the  custom  of 
granting  it  by  copy  is  not  destroyed,  because  when 
the  lord  let  the  manor  it  was  included  as  parcel  of  it, 
and  the  naming  of  the  copyhold  was  mere  surplus- 
age (A). 

No  person  can  destroy  t!ie  custom  of  granting  land 
by  copy,  unless  he  is  owner  in  fee  simple;  thus  if  a 
person,  who  is  only  tenant  in  tail  or  for  life  of  a  manor, 
makes  a  lease  for  years  of  an  escheated  copyhold, 
though  as  to  himself  the  custom  of  granting  by  copy 
is  thereby  destroyed,  yet  as  to  the  issue  in  tail  or  the 
reversioner  the  custom  is  not  destroyed  (f  )•  If  a  man, 
seised  of  a  manor  in  right  of  his  wife,  by  deed  leases  the 
land  for  years,  such  lease  does  not  destroy  the  custom 
as  to  his  wife,  who  after  his  death  may  grant  by  copy 
again  (A). 

A  tenant  for  life  of  the  manor  may  be  empowered 

{g)  Frenche*s  case,  4  Rep.  31 ;  Co.  Cop.  8.  72,  Tr.  141. 

(h)  Lee  v.  Boothht/,  Cro.  Car.  521. 

(t)  Conetby  v.  Riuley,  Cro.  Eliz.  459 ;  1  Watk.  Cop.  54,  4th  ed. 

\k)  Cro.  Eliz.  459;  Gilb.  Ten.  392,  5th  ed. 
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hy  8  person  who  was  seised  of  it  in  fee  to  grant  copy- 
iolds  and  lease  freehold  lands  while  in  possession,  in 
wbicii  case  a  lease  of  copyholds  which  had  escheated 
ly  such  tenant  for  life  under  the  power  will  destroy 
the  customary  quality  of  the  lands,  so  that  they  can 
WYBT  afterwards  be  granted  by  copy  (Z). 

The  term  extinguishment  is  applicable  to  a  transfer  ExtinsruUh. 
of  the  copyhold  interest  from  the  tenant  to  the  lord.  houi.  ^''^ 
When  a  copyholder  conveys  his  interest  to  the  lord, 
whether  by  surrender  or  release,  or  bargain  and  sale, 
fte  copyhold  interest  is  extinguished,  although  the 
demisable  quality  may  remain  (m).  A  bargain  and 
nle  by  a  copyholder  in  fee  to  the  lessee  of  a  manor 
ind  his  heirs,  will  extinguish  the  copyhold  interest  (n). 
A  copyhold  interest,  and  an  estate  for  years  in  the 
vme  copyhold  lands,  cannot  subsist  together  in  one 
ttdthe  same  person  atone  and  the  same  time;  and 
therefore  if  a  copyholder  accepts  either  immediately 
or  mediately  a  term  for  years  granted  by  the  lord  of 
his  particular  copyhold,  the  copyhold  estate  is  deter- 
mined (o).  The  copyholder-s  interest  is  determined 
liy  taking  a  lease  for  years  of  the  manor,  although  he 
»ay  regrant  the  copyhold  again  to  whom  he  pleases  (jt>). 
A  copyholder  may  extinguish  his  copyhold  interest 
^y  joining  with  the  lord  in  a  conveyance  of  the 
ittQor(^).  If  a  lord  conveys  the  manor  to  a  copy- 
Wder  simply  as  a  feoffee  or  releasee  of  uses,  the 
^yhold  interest  is  preserved  from  destruction  by  the 
express  provision  of  the  stat.  27  Hen.  8,  c.  10,  s.  3  (r). 

(0  Winier  v.  Loveday,  1  Ld.  Raym.  267 ;  1  Freem.  507. 

(«)  Blemtnerhassett  v.  Humberstone,  Hutt.  65  ;  W.  Jones,  41. 

(«)  Ibid.  Co.  Litt  59  a ;  Harg.  n.  (4). 

(o)  L(me*s  case,  2  Rep.  17  a ;  Frenche*s  case,  4  Rep.  31  a. 

(p)  Frenches  s  case,  4  Rep.  31  a. 

(?)  Godb.  11.    . 

(r)  Ised^s  case,  7  Rep.  38  a. 

c5 
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The  cotosequences  of  eoiiveying  the  legal  estate  in  ibe 
manor  to  copyholders  as  trudtees  fot  the  lord  woald 
be  different.  A  release  of  copyholds  to  llie  graolee 
of  the  freehold  in  them  operated  as  an  extinguishiiiett^ 
the  fiiame  as  a  eonveyande  to  the  lord  of  the  manor 
when  there  has  been  no  severanee  of  the  freehold  («)» 
So  an  assignment  by  a  lessee  for  years  of  the  freehold 
interest  in  a  copyhold  to  the  dopyhold  tenant  will 
ettingttish  the  edpyhold  interest,  by  merging  the 
etistotnary  estate  ih  the  common  law  estate  (t). 

A  conveyance  of  a  portion  of  the  copyhold  interest 
by  the  tenant  to  the  lord  will  only  eittingtiieh  the 
Jportlbh  conveyed)  as  if  a  copyholder  in  fee  surrender 
to  the  lise  of  the  lord  for  life^  with  remainder  ovel*  to 
a  stranger,  or  reserving  the  reyersion  to  himself^  there 
will  only  be  an  eictinguishment  as  to  the  estate  Kmitsd 
to  the  lord  («).  And  it  is  obvious  that  if  a  copyholder 
has  only  a  partial  interest  in  copyholds,  his  surrender 
tvill  on]y  affect  his  own  interest,  and  not  extii^isb 
the  interest  of  those  in  remainder. 
Suspension  The  copyhold  interest  may  be  suspended  by  an 
inv^nlt^^^  union  with  the  freehold ;  as  if  a  copyholder  in  his  own 
right  became  seised  of  the  manor,  or  of  the  freehold 
interest  in  his  copyhold  tenement  in  right  only  of 
another,  or  vice  versd^  the  copyhold  interest  will  he 
suspended  during  the  time  of  such  nnion  of  in- 
terests {x).  Thue  if  a  Copyholder  marry  the  lady  of  a 
manor,  the  copyhold  will  only  be  suspended  during 
the  corerture(y). 

A  lord  of  a  manor,  who  was  tenant  for  life  only, 
purchi^ed  the  fee  of  three  custonlary  tenements  which 


(s)  WakeforcTs  ease,  1  Iieon.  102 ;  Cro.  Eliz^  Zl. 

(0  LaM*s  case,  2  Rep.  16 b;  4  Rep.  31  a$  1  Leon.  170. 

(a)  Co.  Cop.  34,  Tr.  72;  1  Watk.  Cop.  42»,  4jth  ed. 

(x)  1  Watk.  on  Cop.  428,  4th  ed. 

(y)  Co.  Cop.  8.  62,  Tr.  142 ;  Anon.  Cro.  Eliz.  7. 
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were  bolden  of  t}ie  iQanor,  ai)d  wbieb,  aeoording  to 
Ibe  ^stoiq  of  the  mfiBpr,  w^e  convejed  to  him  hj 
teipMB  aod  sale  ^nd  also  bj  sarr^nder.  With  re- 
ference to  tbo  effect  of  the  opiori  of  the  fee  of  the  ' 
eoiteffiaiy  jK^n^naentB  with  (be  estate  for  Iffe  of  the 
lordy  jBif  J.  Lfiochj  M,  B.,  observed,  '-  If  the  lord  bad 
been  seiaod  of  the  fee  oi  tbe  manor,  then  the  unioa 
would  kaye  extinguished  the  co^tomarjr  tenemeote; 
kt  extftogttisbment  takes  place  only  when  the  two 
MCates  hare  the  same  duration.  The  lord  being 
t^nmt  for  life,  the  effect  of  jtbe  union  was  to  suspend 
the  seignory  during  the  lile  of  the  lord,  for  a  man 
eauBot  at  the  «ame  time  be  lord  and  tenant;  but  at 
tbe  death  of  the  lord  the  sejgoory  was  reviyedy  and 
tbe  fee  of  thfi  customary  tenements  descended  to  his 
W  at  law  (z)J*  Upon  appeal,  however,  a  case  was 
stated  for  the  opinion  of  a  court  of  law,  the  result  of 
which  does  not  appear  (a). 

Where  the  1^mm«  for  liyes  of  a  manor  made  a  lease 
fat  yeaifi  of  ft  copyhold  tenement,  and  aflerwards 
nnendered  the  lease  U>  the  lord  of  the  fee,  it  was 
teided,  that,  altliough  the  lease  of  the  oopyhold  was 
lot  warranted  by  the  custom  of  tbe  manor,  and  though 
it  suspended  the  ;eopyhold  tenure,  yet  it  passed  an 
iitesest  to  ^  lord  which  could  not  be  avoided  by  the 
leMee  under  a  nenew«d  lease  of  tbe  maoor,  ootwith- 
itandiog  the  aurrender  of  that  ^estate  {h) :  the  court 
obttrving,  tiiat  though  a  surrender  operates  between 
4e  parties  as  an  extinguishment  of  the  interest  which 
IB  sansendered,  it  does  not  so  operate  as  to  third  per- 
sons, who  at  the  time  of  the  surrender  had  rights,  which 

(s)  migham  y.  Woodgate,  1  Russ.  &  M.  82 ;  see  Litt  ss.  659 
-561. 

(a)  S.  a  ibid.  750. 

(ft)  Doe  d.  Beaden  v.  Pyke,  5  M.  &  Selw.  146 ;  see  Shep.  T. 
^  301 ;  Co.  Litt  3S8  b ;  Davenport*  s  case,  8  Rep.  145  b. 
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such  extiDguishment  would  destroy;  and  that  as  to 
them  the  surrender  operates  only  as  a  grant,  subject  to 
their  right,  and  the  interest  surrendered  still  has^  for 
the  preservation  of  their  right,  continuance. 
When  copy-       If  the  lord  of  a  manor  mort&:a&:e  the  manor  in  fee 

noMs  pur-  o   o 

chMedby  to  A.,  and  aftorwards  purchase  copyholds  held  of  the 
subiect  to  manor,  and  takes  surrenders  of  them  to  himself  in  fee, 
manor.  they  wiU  cuure  to  the  benefit  of  the  mortgagee  (c). 
So  if  a  tenant  for  life  of  a  manor  purchase  a  copyhold 
and  take  a  surrender  to  himself,  the  property  becomes 
parcel  of  the  manor  in  equity  as  well  as  at  law  {d). 
Under  the  devise  of  a  manor  copyhold  premises  after- 
wards escheated  or  purchased  by  the  lord,  and  surren- 
dered to  him  and  his  heirs,  were  held  to  pass  as  parcel  of 
the  manor,  notwithstanding  a  subsequent  demise  of  them 
by  the  devisor  from  year  to  year.  When  the  lord  made 
his  will,  it  operated  on  the  whole  manor,  including 
the  demesnes  and  services;  and  when  the  copybold 
was  purchased  by  him,  it  was  still  part  of  the  manor, 
and  passed  by  the  devise  of  tlie  manor  (e).  The  lord 
of  a  manor,  who  was  seised  in  fee  of  it,  with  an  exe- 
cutory devise  over,  purchased  an  estate  partly  freehold 
and  partly  copyhold,  within  the  manor,  and  on  an 
inclosure  which  took  place,  he  made  two  claims,  one 
in  respect  of  the  devised  and  the  other  in  respect  of 
the  purchased  estate,  and  obtained  two  allotments. 
The  executory  devise  over  took  effect;  and  it  was  held 
that  the  copyhold  part  of  the  purchased  estate,  being 
extinguished,  passed  with  the  manor  to  the  executory 
devisee;  and  it  was  referred  to  the  master  to  appoi^ 
tion  the  allotment  accordingly  (y*). 

(c)  Doe  d.  Gibbons  v.  Pott,  Dougl.  710. 

{d)  St.  Paul  V.  Ld.  Dudley  Sf  Ward,  15  Ves.  167. 

(c)  Doe  d.  Hale  v.  Wegg,  6  T.  R.  708. 

(/)  King  V.  Moody,  2  Sim.  &  S.  579. 
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Sect.  II.  Op  Manors  by  Reputation. 

A  manory  consisting  essentially  of  demesnes  and  Eighu  in- 
services^  becomes  a  reputed  manor  where  there  is  no  reputed 
proof  of  there  being  any  freeholders  holding  by  any 
chief  rent,  or  of  any  copyholder  holding  by  copy  of 
court  roll  {g). 

It  is  essential  to  a  reputed  manor  that  it  should 
have  been  legally  a  manor,  though  from  some  super- 
vening defects  it  has  ceased  to  be  so  (A).  Where  a 
manor  is  proved  to  have  once  existed,  a  prescriptive 
right,  as  that  of  appointing  the  sexton  of  a  parish, 
may  still  belong  to  it,  though  other  material  rights, 
such  as  that  of  holding  courts,  for  want  of  freehold 
tenants,  may  be  gone  and  severed  from  it  (t).  In  an 
action  for  trees  claimed  as  belonging  to  the  waste  of  a 
manor,  on  an  objection  taken  to  evidence  of  its  having 
heen  so  described  in  an  old  deed  and  in  a  private 
act  of  parliament,  Lord  Ellenhoroughy  C.  J.,  was  of 
opinion  that  it  was  not  necessary  to  prove  the  holding 
of  courts  to  show  that  the  place  was  a  manor,  but  that 
it  was  sufficient  if  it  was  a  manor  by  reputation  (Jt). 
To  make  out  a  title  to  an  allotment  under  an  inclosure 
act  to  be  set  out  for  the  person  claiming  to  be  lord  of 
a  certain  manor,  it  was  held  to  be  sufficient  on  the 
trial  of  an  issue  under  the  act  to  show  that  he  was 
owner  of  the  soil,  without  evidence  showing  the  exist- 
ence of  such  a  manor  in  law,  or  that  the  claimant  was 
lord  properly  so  called  (/). 

(g)  Doe  d.  Clayton  v.  WilUams,  11  Mees.  &  W.  803. 
(fc)  Doe  d.  Molesworth,  v.  Sleeman,  9  Q.  B.  298. 
(i)  Soane  v.  Ireland,  10  East,  259;  Finch's  case,  6  Rep.  64; 
&'  ▼.  Bishop  of  Chester,  Str.  661,  662 ;  ante,  p.  25. 
(*)  Curzon  v.  Lomax,  5  Esp.  60. 
(0  Smith  V.  Smith,  2  Price,  101. 
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Id  Doe  d.  Seek  v.  Seak%n(m)  the  lesflor  of  the 
plaintiff  had  recovered  a  yerdiot  ai  the  trialf  cleiming 
the  land  in  question  as  parcel  of  the  waste  of  the 
manor.  It  was  objected^  that  be  had  given  no  evi- 
dence of  a  manor,  or  of  his  being  the  lord,  because 
he  bad  produced  no  court  rolls  nor  any  other  docu- 
mentary proofs  of  the  holding  of  courts.  I/ord  Deih 
man,  C*  J*9  said,  ^' this  last  was  certainly  not  necessary; 
and  the  parol  evidence  that  his  father  bad  held  courts 
thirty-five  years  ago,  and  he  himself  on  several  occa- 
sions more  recently,  with  proof  of  the  appointments  of 
gamekeepers  by  deputation,  were  clearly  sufficient 
primd  facie  evidence  of  both  facts." 

Where  a  legal  manor  has  once  existed,  declarations 
of  persons  as  to  its  boundary  are  still  admissible  in 
evidence,  though  the  manor  has  ceased  to  exist  other- 
wise than  by  reputation  (n)« 
wiiatpasws  A  grant  of  a  manor,  and  of  all  lands  reputed  parcel 
irepated  thereof  wiU  pass  lands  which  are  not  in  fact  parcel  of 
the  manor,  if  they  are  found  to  have  been  formerly 
parcel  of  the  manor  and  at  the  time  of  the  grant  were 
reputed  to  be  so(o).  Land  once  severed  from  a 
manor  can  never  after  become  parcel  of  it  in  reality^ 
but  it  may  in  reputation;  as  if  lands,  part  of  a  manor, 
be  aliened  away  absolutely,  and  afterwards  repur- 
chased, and  there  is  an  unity  of  possession  for  a  consi- 
derable time  after(p).  A  manor  in  reputation  will  not 
pass  by  the  name  of  a  manor  in  a  fine  or  common 
recovery,  but  it  is  otherwise  in  a  conveyance  where 
the  intent  of  the  parties  will  help  it  (q).  A  grant  of 
a  reputed  manor  will  not  pasD  a  freehold  interest  in 

(m)  «  Ad.  ft  %.  49S. 

In)  Doe  d.  Molesworth  v.  Sdeetfum,  9  Q.  B.  298. 
(o)  Lee  y.  Broum,  2  Mod.  69 ;  Cro.  Car.  224. 
(p)  Reg.  V.  Buccleugh,  6  Mod.  151. 

(q)  Mallet  y.  Mallet,  Cro.  Eliz.  524 ;  lee  Foreman  y.  Bohunf  1 
JLeon.  IS;  Thynn  y.  Thynn,  I  Ventr.  51. 


i 


Of  Manors  by  Mitputation.  99 

the  waste  within  the  ambit  of  the  manor,  nor  in  any 
specific  tenement  of  the  grantor  (r).  It  is  qaestionable 
whether  the  right  to  appoint  a  gamekeeper  within  the 
limits  of  that  which  was  formerly  the  manor  would 
pass  by  sach  grant  («). 

If  the  lord  of  a  manor  enfranchises  all  his  copy- 
holders and  releases  all  the  freeholders  from  iany  claim 
of  chief  or  other  rents^  they  cease  to  hold  of  the 
manor;  hot  the  lord  will  still  retain,  as  owner  of  the 
sell  and  wastes,  the  ownership  of  those  premises  which 
hefore  formed  part  of  the  demesnes  of  the  manor  (^). 

The  conveyanee  of  a  manor  by  the  Commissioners 
of  Woods  and  Forests  on  the  part  of  the  crown  was 
held  not  to  entitle  the  purchaser  to  maintain  ejectment 
against  the  possessor  of  land  inclosed  from  the  waste 
of  the  manor  more  than  twenty  years  before  the  con- 
veyance without  the  leave  of  the  crown.  The  only 
operative  word  with  respect  to  the  subject  of  dispute 
was  "  manor ;"  but  admitting  the  generality  of  that 
term  in  its  utmost  latitude,  and  holding  it  to  comprise 
all  demesne  lands  and  wastes  of  the  manor,  the  court 
thought  that  upon  any  principle  of  legal  construction 
it  could  not  include  land  in  the  possession  of  strangers, 
who  could  not  be  turned  out  of  possession  thereof  ex- 
cept by  information  or  inquest  of  office  (w). 

(r)  Doe  d.  Clayton  v.  Williams,  11  Mees.  &  W.  803. 

(t)  Ibid.  808.  The  lord  or  lady  of  a  reputed  manor  may  ap- 
point a  gamekeeper,  1  &  2  Will.  4,  c.  32,  ss.  13, 14 ;  post,  Ch.  I V. 
iectll. 

(v)  Doe  d.  WaU  v.  Morns,  2  Bing.  N.  C.  189. 
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1.  .Of  Customs.   I 
Two  sorts  of  Copyhold  estates  are  upheld  and  governed  by  the 

customs.  .,  /.I  i»i.ti 

particular  custom  of  the  manor  of  which  they  are 
held  (a). 

Custom  is  said  to  be  the  life  of  copyhold  tenure^ 
and  one  of  the  greatest  evils  of  the  tenure  arises  from 
the  multiplicity  and  uncertainty  of  customs  in  differ- 
ent manors.  Each  manor  has  for  itself  a  system  of 
laws  to  be  sought  in  oral  tradition,  or  in  the  coart 
rolls  or  proceedings  of  the  customary  court  kept  often 
by  ignorant  and  negligent  stewards.  In  some  manors 
the  customs  are  reduced  into  writing  in  the  shape  of  & 
customary  on  the  presentment  of  the  homage,  or  by 
an  act  of  parliament;  but  little  benefit  is  generally 
derived  from  these  rude  attempts  at  codification  (p)* 
The  customs  afiecting  copyholds  are  of  two  sorts; 

(a)  Co.  Litt  63  a ;  4  Leon.  242. 

(b)  8  Real  Prop.  Rep.  p.  14. 
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general,  extending  to  all  manors  in  which  there  are 
copyholds,  and  which  are  recognized  and  noticed  bj 
the  common  law ;  or  particular,  relating  to  some  one 
or  more  manors  only,  and  which  roust  be  pleaded  (c). 
It  is  peculiarly  within  the  province  of  a  jury  to  try 
the  existence  of  a  particular  custom,  as  that  in  the 
manor  of  Dale  lands  shall  descend  to  the  heirs  male, 
and  never  to  the  heirs  female,  and  that  the  lands  in 
question  are  within  that  manor  (d).  The  Court  of 
Chancery  will  in  cases  of  doubt  direct  an  issue  to  try 
the  extent  of  a  custom  (e).  The  judges  will  notice  a 
particular  custom  which  has  been  before  tried,  deter- 
mined and  recorded  in  the  same  court  (y). 

Particular  customs  being  always  exceptions  to  some  Particular 
general  law  are  not  presumed  to  be  known  to  the  law 
or  judges,  and  must  be  specially  set  forth  by  those 
▼ho  rely  upon  them.  They  are  also  strictly  con- 
strued ;  for  being  exceptions  to  a  general  rule,  it  fol- 
lows that  the  general  rule  must  prevail  in  every  case 
to  which  the  exception  does  not  expressly  extend  (g). 
Hence  it  is  an  established  rule  that  the  proof  of  a 
custom  always  lies  upon  him  who  alleges  it  (A). 

The  customs  of  a  manor  must  be  immemorial  (t ),  what  neoes- 
I'easonable  ( A)  and  certain  (/),  or  they  cannot  be  sup-  !Stutegood 
ported;   and  if  any  part  of  the  custom  be  bad,  it^»*'*°'- 
woids  the  whole  (m).    To  every  custom  there  are  two 
lAseparable  incidents,  time  and  usage  (n). 

(e)  9  Rep.  75  h;  I  Salk.  184. 
('O  1  Bl.  Com.  76. 

(0  Edwin  V.  Thomasj  2  Vem.  75 ;  Locke  v.  Colman,  1  My.  & 
"f-  *23 ;  2  Ibid.  636 ;  post,  p.  51. 
(/)  1  Bl.  Com.  76  ;  Dr.  &  St.  1,  10. 
ig)  1  Bl.  Com.  78 ;   Clements  v.  Scudaimore,  1  P.  Wms.  63. 
(M  Ems  V.  Astwiche,  1  And.  192 ;  RoberU  v.  Young,  Hob.  286. 
(0  Co.  Cop.  8.  33,  Tr.  59 ;  Jackman  v.  Hoddesden,  Cra  Eliz.  351. 
(i)  Gateward's  case,  6  Rep.  60  b. 
(0  Co.  Cop.  s.  33,  Tr.  62. 
W  WUkes  ▼.  Broadbent,  2  Str.  1125. 
(«)  Ca  Litt  113  b  ;  Com.  Dig.  Cop.  (S  2). 
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The  expression  '^  time  imroemorialy  or  time  wbereofi 

the  memory  of  man  runneth  not  to  the  contrary/'  m, 

by  the  law  of  England  in  many  eases  considered  W 

iflclttde  and  denote  the  whole  period  of  time  from  tl 

reign  of  King  Riehard  the  First,  whereby  the  title 

matters  that  have  been  long  enjoyed  is  sometimes 

£?ated  by  showing  the  commencement  of  sacfe  enjoy^ 

ment. 

9aiin>  to         It  musty  howevor,  be  borne  tn  mind  that  the  law 

mon md^^  has  been  altered  in  this  respect  in  such  cases  as  corns 

Tv^nSt^  within  th«  statute  2  &  a  Will.  4,  e  71.    That  statute 

fMtod^r  enacts  that  no  claim  which  may  be  lawfully  madeftt 

enjOTment"    ^'^^  common  luw,  by  oustom,  prescription  or  grant  t(> 

the  c(r^    any  right  of  common,  or  other  profit  or  benefit,  to  be 

mencement.  taken  and  enjoyed  from  or  upon  any  crown  land,  or 

any  land  being  parcel  of  the  Duchy  of  Lancaster  or  of 

the  Duchy  of  Cornwall,  or  of  any  ecclesiiistioal  or  lay 

person,  or  body  corporate,  except  such  matters  aod 

things  as  are  therein  specially  provided  for,  and  except 

tithes,  rent  and  services^  shall,  where  such  right,  profit 

or  benefit  shall  have  been  actually  taken  and  enjoyed 

by  any  person  claiming  right  thereto  without  interrupt 

tloD  for  the  flill  period  of  thirty  years,  be  defeated  or 

destroyed  by  showing  only  that  such  right,  profit  or 

benefit  was  first  taken  or  enjoyed  at  any  time  prior  to 

such  period  of  thirty  years ;  but  nevertheless  such  claim 

may  be  defeated  in  any  other  way  by  which  the  same 

After  sixty    was  then  liable  to  be  defeated;  and  when  such  right, 

years  enjoy-  ,        i 

ment  the  profit  or  benefit  shall  have  been  so  taken  and  enjoyed 
absolute,  un-  as  aforcsaid,  for  the  full  period  of  sixty  years,  the  rigb^ 
c^entor^  thereto  shall  be  deemed  absolute  and  indefeasible, 
agreement,    yjjj^gg  jj  ^jj^^jj  appear  that  the  same  was  taken  and 

enjoyed  by  some  consent  or  agreement  expressly  made 
or  given  for  that  purpose  by  deed  or  writing  (o). 

(o)  2  &  3  Will.  4,  c  71,  s.  1  ;  ^ee  Shelford's  R^^l  Prop.  Stat, 
pp.  1—25,  5th  ed. 
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Every  custoia  which  is  not  contrary  to  reason  may 
be  allowed  (p).  The  un reason ablieness  of  a  ouatooi  ig 
net  altogether  to  be  deduced  from  the  rules  of  the 
eommon  law ;  for  there  is  no  particular  custom  that 
does  not  is  some  respects  contradict  the  com  ouui  law. 
A  eastom  may  be  reasonable,  though  it  be  ccmtrary  ta 
a  rale  or  maxim  of  the  common  law,  as-  the  custom  of 
gavelkiad,  that  all  the  sons  shdil  iBfacrity*— or  boroagb 
Efif^ish,  thfft  the  youngest  son  shall  inherit  (q).  A 
eastom  that  a  copyholder  shall  not  put  in  hk  beasts 
te  take  the  common  before  the  lord  hath  pat  in  his,  is 
a  Toid  and  unreasonable  oustom,  because  it  is  in  the 
power  of  the  lord  to  take  away  the  interest  of  his 
eofl»DODers  (r) ;  although  a  particular  custom,  that  no 
man  shaU:  put  his  beasts  into  the  common  till  the  third 
«f  October  would  be  good  (*). 

A  custom  for  the  steward  to  make  bye-laws  for  the  customs  as 
orderiiig  of  the  common  is  good ;  but  an  order  that 
the  tenant  shall  not  put  in  this  or  that  beast  is  void, 
Because  it  takes  away  bis  inheritance ;  but  a  bye-law 
that  he  shall  not  do  it  before  such  a  day  is  good,  not 
heJD^  restrictire  of  bis  inheritance,  but  only  directsTe 
^'^{t).  It  is  a  good  custom  in  a  manor  for  a  steward 
to  prepare  the  surrenders  of  copyholds,  and  slight 
tfidenee  will  support  such  custom,  it  being  more 
v^nttonable  that  the  steward  should  prepare  them  for 
the  copyholders  (u).  The  castle  of  F.  being  parcel  of 
tbe  manor  of  F.,  a  custom  of  the  manor  for  the  clerk 
of  the  castle,  who  was  appointed  by  the  lord  of  the 

(rt  CaLitt  &2ek, 
(?)  Com.  Dig.  Copyhold  (S  3). 

(»')2Brownl.277;  Co.  Cop.  s.  38,  Tr.  61;  BacAbr. Copyhold (E). 
WlBl.  Com.77.  1-/        V    / 

(0  March,  28 ;  Erbery  ▼.  Latten,  1  Leon.  190. 
(«)  Reg,  T.  Lord  of  Manor  qf  Bishop's  Stoke,  8  Dowi.  P.  C.  608  ; 
*  Jut.  m\  Rexy.  Rigge,  2  B.  &  Aid.  550. 
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manor,  to  take  sarrenders  of  copyholds  in  the  castle, 
is  a  legal  custom  (x). 

By  general  custom,  copyholders  are  not  entitled  to 
a  right  of  common  on  the  lord's  wastes  in  respect  of 
the  lands  held  of  the  manor  (y).  "By  special  custom 
a  copyholder  shall  have  common  within  the  waste  of 
the  lord  or  in  alieno  solo(sf).  A  single  copyholder 
may  allege  such  custom,  for  all  the  other  copyholders 
may  have  forfeited  their  estates  (a).  Where  a  custom 
was  that  the  tenant  of  a  certain  customary  tenement, 
consisting  of  an  ancient  messuage  and  twelve  acres  of 
land,  should  enjoy  a  right  of  common  in  an  adjoining 
close,  it  was  held  this  custom  did  not  extend  to  a  mes- 
suage built  on  the  land  within  twenty  years  (b).  And 
where  a  custom  was  alleged  for  the  customary  tenants, 
having  a  garden,  parcel  of  the  manor,  to  dig  and  carry 
away  turf  fit  and  proper  to  be  used,  as  often  as  occa- 
sion required,  for  making  and  repairing  grass-plots  in 
such  gardens  for  the  improvement  thereof,  it  was  held 
that  such  custom  could  not  be  supported  from  its  not 
defining  what  sort  of  improvement  was  meant,  which 
might  extend  to  all  sorts  of  fanciful  alterations.  It 
was  therefore  held  to  be  bad  in  law  as  being  indefinite 
and  uncertain,  and  destructive  of  the  common  (c). 

Although  a  copyholder  in  fee  may  by  the  particular 
custom  of  some  manors  have  the  profits  of  the  timber 
and  cut  it  down  at  pleasure  (d),  yet  a  mere  tenant  for 
life  cannot  have  this  power  even  by  custom,  for  it 

(x)  Doe  d.  StilweU  v.  MeUishj  1  Nev.  &  P.  30 ;  5  Ad.  &  E.  540. 

ly)  6  Rep.  60  b ;  Earl  Dunraven  v.  LleweUyn,  \5  Q.  B.  791. 

(«)  Hoskins  v.  Robins,  PoUex.  B.,  2  Saund.  820. 

(a)  4  Rep.  81. 

ib)  Dunster  v.  Treiider,  5  T.  R.  2. 

(c)  Wilson  V.  WiUes,  7  East,  121 ;  see  also  Selby  v.  Robinson, 
2  T.  R.  758;  Bell  v.  WardeU,  Willes,  202;  ante,  pp.  11,  12. 

(d)  Glasscock* s  case,  4  Leon.  288 ;  Rolls  v.  Mason,  BrownL  132; 
2  Ves.  sen.  808. 
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would  prejudice  tbe  reversioner,  and  therefore  be  a 
Toid  custom  as  unreasonable  {e). 

A  custom  that  tbe  grantee  of  customarj  estates, 
passing  either  bj  deed  or  surrender,  must  be  admitted 
daring  the  life  of  the  grantor,  was  held  to  be  valid  in 
law;  it  being  fit  that  such  grantees  should  be  ad- 
mitted in  some  reasonable  time  which  the  custom  had 
limited  (y).  A  custom  was  held  good  by  which  a 
copyhold  not  claimed  within  a  year  and  a  day  afler 
tbe  death  of  the  ancestor  shall  be  lost  for  ever  {g). 

A  custom  in  maintenance  of  the  copyhold  estate  is 
to  be  construed  favourably  (Ji) ;  but  all  customs  in  de- 
privation or  bar  of  a  copyholder's  estate  are  to  be  con- 
strued strictly  («).  A  custom  is  not  void  because  it 
diminishes  the  lord's  casualty  or  profit  with  reference 
to  escheat,  as  in  the  instance  of  waste  by  a  copyholder 
in  fee,  which  by  custom  is  allowed,  though  it  be  a 
direct  infraction  of  the  compact  at  will  (A). 

A  custom  that  a  married  woman  seised  in  fee  may  cuitom  m  to 
dispose  of  her  estate  without  her  husband's  assent  (Z),  married 
or  without  having  been  privately  examined,  is  bad  (m). 
It  seems  that  a  special  custom  may  authorize  a  sur- 
render by  the  wife  alone  with  the  assent  of  the  hus- 
l>and(n).  A  custom  in  a  manor  required  that  the 
consent  of  the  husband  to  a  surrender  by  his  wife 

(e)  Rockey  v.  Huggins,  Cro.  Car.  220 ;  2  Ves.  303 ;  Mardiner 
▼.  ElUot,  2  T.  R.  764  ,  W.  Jones,  245  ;  Awm,  11  Mod.  68  ;  Hob. 
6, 11.   See  j)o«^,  Chap.  IV.  sect.  7,  as  to  rights  respecting  timber. 

(/)  Fam  d.  Richards  v.  Mariott,  Willes,  430  ;  Pemtyman*8  case, 
5  Rep.  84. 

fe)  Plowd.  872. 

{h)  Baspod  v.  Long,  Cro.  Eliz.  879. 

(t)  Bombard  v.  Packington,  1  Leon.  1 ;  Smith  t.  Paynten, 
Carter,  88. 

(k)  Fawcett  v.  Lowthevy  2  Ves.  sen.  302. 

(0  Stevens  d.  Wise  v.  TyreU,  2  Wils.  1 ;  see  CompUm  y.  CoUin- 
m,  2  Br.  C.  C.  376. 

(m)  George  d.  Thombury  v.  Jew,  Ambl.  829. 

(«)  Taylor  ▼.  Phillips,  I  Ves.  sen.  229;  1  Watk.  Cop.  64;  see 
mte,  p.  25. 
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shonld  be  expreesed  in  the  surrender  and  admission. 
A  surrender  was  made  by  the  wife  at  a  general  eourt  at 
which  the  husband  was  present,  but  in  the  surrender 
bis  consent  was  not  expressed.  It  was  held  that  the 
sunrender  was  inoperativey  and  that  the  court  could 
not  infer  from  the  circumstances  that  the  husband's 
consent  had  been  given  (o). 
cuitom  as  to     A  custom  that  ail  the  inhabitants  of  a  manor  shall 

grinding 

corn.  grind  all  the  corn  growing  in  the  manor,  and  ground 

there  at  a  certain  mill,  is  good  (p).    A  custom  '*  that 
all  the  tenants,    resiants  and  inhabitants  within  a 
manor  should  grind  at  the  lord's  mill  all  their  com 
and  grain,  as  well  growing  within   the  manor  as 
brought  from  other  places,  and  ^pent  or  consumed  ia 
a  ground  state  in  their  respective  houses"  within  the 
manor,  may  be  a  good  custom ;  but  it  does  not  extend 
to  restrain  the  inhabitants  who  do  not  grow  corn  and 
grain,  or  who  have  no  corn  and  grain  of  their  own, 
from  buying  or  using  in  such  houses  ground  corn  or 
flour,  though  it  may  not  have  been  ground  or  grown 
within  the  manor,  but  produced  from  corn  ground  at 
other  mills  (^).      And  where  by  the  custom   of  a 
manor  all  the  tenants,  resiants  and  inhabitants  within 
the  manor  were  bound  to  grind  all  their  corn,  grain 
and  malt,  as  well  growing  within  the  manor  as  brought 
from  other  places,  and  which  after  the  grinding  there- 
of should  be  spent  or  consumed  in  a  ground  state  in 
their  houses,  at  two  ancient  mills  belonging  to  the 
lord,  the  custom  will   be  suspended  by  the  lord's 
pulling  down  one  of  the  mills  and  depriving  the 
tenants  of  their  option  (r). 

(o)  Doe  d.  Shelton  v.  Shelt'on,  4  Nev.  &  M.  8^7  ;  3  Ad.&^E.  2S5. 

(p)  Cart  V.  BirJcbeck,  I  Dougl.  218. 

Iq)  Richardson  v.  Walker,  4  D.  &  R.  498  ;  2  B.  &  C.  827. 

(r)  Bichardson  v.  Capes,  4  D.  &  R.  512 ;  2  B.  &  C.  841 ;  see 
Qard  V.  Callard,  6  M.  &  Selw.  69  ;  White  v.  Porter,  Hardr.  177; 
Duke  qf  Norfolk  v.  Myers,  4  Madd.  83. 
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2.  Of  the  Descent  qf  Copyholds. 

The  descent  of  copyholds  of  iifheritaooe  is  governed  customtMto 
bj  the  same  rales  as  the  desoent  of  freeholds,  except 
where  varied  by  special  castom;  and  therefore  if  a 
man  inherits  copjrfaold  estate  by  descent  from  his 
mother  and  dies  without  issue,  the  heirs  on  the  part 
of  the  mother  will  be  preferred  to  the  heirs  on  the  part 
of  the  father  («). 

The  Stat.  3  &  4  Will.  4,  c.  106,  has  itiade  some 
important  alterations  in  the  law  of  descents;  that 
act  includes  all  hereditaments,  whether  corporeal  or 
incorporeal,  and  whether  freehold  or  copyhold,  or 
of  any  other  tenure,  and  whether  descendible  accord- 
ing to  the  rules  of  the  common  law,  or  according  to 
the  custom  of  gavelkind  or  borough  English,  or  any 
other  custom  (t). 

The  law  takes  particular  notice  of  the  customs  of 
gavelkind  and  borough  English,  and  there  is  no  oc- 
casion to  prove  that  such  customs  actually  exist,  but 
only  that  the  lands  in  question  are  subject  to  such 
customs  (u). 

The  custom  of  gavelkind  prevails  with  respect  to  Peculiarities 
socage  lands  over  almost  the  whole  of  Kent,  and  in  a 
qualified  manner  over  copyhold  lands  in  various  parts 
of  the  kingdom.  The  principal  peculiarities  which 
distinguish  socage  land  subject  to  the  custom  of  gavel- 
kind from  free  and  common  socage  are,  1.  That  the 
land  descends  to  all  males  in  equal  degree  in  equal 
shares ;  2.  That  the  husband  is  tenant  by  the  curtesy 
of  a  moiety  of  his  deceased  wife's  land,  whether  there 
were  issue  born  alive  or  not,  which  ceases  if  he  marries 

(*)  Broum  v.  Dyer,  11  Mod.  28  ;  5  T.  R.  104;  Co.  Cop.  s.  50, 
Tr.  116, 117. 
(0  See  Shelford's  Real  Prop.  Stat.  pp.  408—429,  Sth  ed. 
(«)  1  Bl  Com.  76;  Rob.  Gav.  88. 
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again  (v);  3.  That  the  widow  is  dowable  of  one-half 
instead  of  a  third,  so  long  as  she  continues  unmarried 
and  chaste  (£d);  4.  That  an  infant  may  alien  hj  feoff- 
ment at  the  age  of  fifteen  (y) ;   5.  That  upon  a  con- 
viction for  felony  there  is  no  escheat,  by  reason  of 
corruption  of  blood ;  6.  That  the  land  was  devisable 
at  common  law  before  the  stat.  32  Hen.  8,  c.  l(z)* 
The  custom  extends  to  estates  tail,  as  if  a  tenant  in  tail 
dies  seised  of  lands  held  in  gavelkind,  all  his  sons  will 
inherit  as  heirs  of  his  body  (a).     And  it  is  the  same 
in  case  of  descendible  freeholds,  as  if  gavelkind  lands 
are  limited  to  a  man  and  his  heirs  during  the  life  of 
A.,  and  he  dies  in  A.'s  lifetime,  all  his  sons  will 
take  (&). 
Peculiarity        The  custom  of  borough  English  governs  the  descent 
borough        of  copyhold  land  in  various  manors.     The  peculiarity 
"*  *  *       of  this  custom  is,  that  lands  descend  to  the  youngest 
son  in  exclusion  of  all  the  other  children  of  the  person 
dying  seised.     In  some  places  this  rule  is  confined  to 
the  case  of  lineal  descents,  as  children ;  in  others  the 
custom    extends   to    brothers  and  other    male   col- 
laterals (c).     Where  the  custom  includes  collaterals  it 
must  be  specially  pleaded(£^).    This  custom  may  extend 
to  estates  tail  and  to  descendible  freeholds  {e).    The 
right  of  representation  applies  to  descents  subject  to 
this  custom ;  therefore,  if  a  youngest  son  dies  in  bis 

(v)  Rob.  Gay.  135,  136,  150 ;  Co.  Litt.  30  a. 

(«)  Hunt  V.  GUburne,  Cro.  Eliz.  121 ;  1  Leon.  183;  Eob.  Gav. 
159—168.  ! 

(y)  A  feoffment  made  under  a  custom  by  an  infant  is  excepted 
from  the  operation  of  the  act  8  &  9  Vict  c.  106,  s.  3. 

{z)  3  Real  Prop.  Rep.  pp.  8,  9 ;  Bac.  Abr.  tit.  Gavelkind. 

(a)  Litt  8.  265 ;  Dyer,  1790 ;  Rob.  Gav.  94. 

(b)  Rob.  Gav.  97. 

(c)  3  Real  Prop.  Rep.  p.  8;  Litt.  s.  165;  see  Rob.  Gav.  App* 

(d)  Co.  Litt  110  b,  n.  3. 

(e)  Co.  Litt  110  b.;  Harg.  n.  (4). 
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Me/s  lifetime^  leaving  a  daughter^  she  will  inherit  * 
lie  lands  (/). 

Tlie  descent  of  lands  held  in  gavelkind  and  borough 
English  cannot  be  altered  by  any  limitation  of  the 
parties ;  therefore,  where  A.^  seised  in  fee  of  lands  held 
inborongh  English,  made  a  feoffment  to  the  use  of 
limself  and  the  heirs  male  of  his  body,  according  to 
the  course  of  the  common  law^  the  words  ''according 
to  the  course  of  the  common  law*'  were  held  void ;  for 
CQstoms  which  go  with  the  lands,  as  this  one,  and 
gavelkind^  and  fix  and  order  the  descent  of  inherit- 
»nces,  can  only  be  altered  by  parliament  (^). 

After  the  final  enfranchisement  of  any  lands  under  Customs  to 
the  copyhold  acts^  the  several  lands  included  in  any  franchise-" 
such  enfranchisement  will  thenceforth  cease  to  be  sub-  S*Kent"*^* 
ject  to  the  customs  of  borough  English  or  gavelkind, 
or  to  any  other  customary  mode  of  descent,  and  the 
laws  relating  to  descents  afiecting  lands  held  in  free 
and  common  socage  will  thenceforth  affect  the  lands 
incladed  in  such  enfranchisement.     But  these  acts  are 
&ot  to  affect  the  custom  of  gavelkind  existing  and  pre- 
vailing in  the  county  of  Kent  (Ji), 

A  custom  which  derogates  from  the  common  law  Construction 
^11  be  taken  strictly,  and  nothing  will  be  engrafied  on  descents, 
tpon  it  beyond  what  is  expressly  found  to  constitute 
fc  costom.  In  Clements  v.  Scudamore  (i)  it  was 
'ecided  that  where  the  custom  was  that  copyhold 
mds  should  descend  to  the  youngest  son  in  the  nature 
^  borough  English;  and  his  heirs,  the  daughter  of 
•  youngest   son  deceased   was   preferred   before  the 

(/)  Clements  v.  Scudamore,  2  Ld.  Raym.  1024  j  1  P.  Wms.  63; 
Hfr«y  V.  BuUock,  1  Roll.  Abr.  623. 

ig)  Jenk.  Cent  5  Cas.  70;  Dyer,  179  b ;  Rob.  Gav.  92  ;  Watk. 
Desc  225,  n.,  3rd  ed. 

(fc)  4  &  5  Vict  c.  35,  s.  80  ;  15  &  16  Vict  c.  51,  s.  34. 

(0  1  P.  Wms.  65  ;  2  Ld.  Raym.  1024;  6  Mod.  120. 
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.  youngest  surviving  son ;  but  Lord  Holt  said  it  would 
make  no  difference  if  the  custom  had  omitted  to  say 
that  the  heir  of  the  youngest  son  should  inherit,  be- 
cause, observed  his  lordship,  the  custom  ought  '^  to 
receive  such  construction  as  may  comprehend  neces- 
sary consequences  and  incidents  in  course  of  descents;*' 
and  he  quoted  a  case  (A)  where  the  custom  was  that 
if  a  man  die  without  issue  male  his  eldest  daughter 
should  have  the  land ;  and  it  was  held  that  the 
daughter  of  the  eldest  daughter  deceased  should  be 
preferred  to  his  eldest  daughter  at  his  decease.  The 
case  of  Denn  v.  Spray  (I)  was  not  a  case  of  represen- 
tation. The  custom  was  proved  to  be  that  the  copy- 
holds descended  to  an  eldest  son,  an  eldest  daughter, 
and  an  eldest  sister,  but  the  custom  was  silent  as  to  an 
eldest  niece.  The  copyholder  had  lefl  three  nieces, 
daughters  of  a  brother,  and  the  question  was  whether 
the  eldest  should  take  under  the  custom,  or  whether 
all  should  take  by  the  common  law ;  and  the  court 
held  that,  the  custom  being  silent,  the  common  law 
should  prevail.  In  Doe  d.  Foster  v.  Sisson  (m)  the 
custom  proved  by  particular  instances  was,  that  the 
eldest  sister,  and  if  she  were  dead  the  son  of  such 
eldest  sister  succeeded ;  but  there  was  no  instance  of 
any  custom  beyond  that,  and  tl^e  question  in  the  cause 
was  between  the  grandson  of  an  eldest  sister  and  the 
sons  of  two  younger  sisters ;  but  one  witness  stated  the 
reputation  to  be  that  the  eldest  sister  should  take,  and, 
if  all  were  dead,  the  descendants  of  the  eldest  sisiter. 
The  Court  of  King's  Bench  held  in  that  case  that, 
upon  the  evidence,  it  was  properly  left  to  the  jury  to 
determine  whether  the  grandson  of  the  eldest  sister 

{k)  Go^ey  v.  Bullnck,  2  Ro.  Ab.  623. 
(0  1  T.  R.  466. 
(m)  12  East,  62. 
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tas  endded  to  the  whole,  although  there  was  do  proof  • 
flf  sach  extended  custom  haying  been  put  in  use. 

The  custom  of  the  manor  of  Taunton  Deane  as  to 
inheritanoe  was  stated  to  be,  that  upon  the  death  of  a 
person  seised  in  fee  according  to  the  cuetomi  and 
leaving  no  wife  or  children,  and  no  brother  surviving 
him,  the  customary  estates  descended  upon  the 
,yoBngest  sister.  The  court  held  that  such  custom 
would  not  exclude  the  issue  of  a  deceased  brother, 
unless  the  custom  was  expressly  proved  to  extend  to 
that  particular  case.  An  issue  having  been  directed 
for  the  purpose  of  trying  the  custom  (n),  it  was  after- 
wards decided  that,  according  to  the  custom  of  that 
manor,  a  surviving  sister  is  not  entitled  to  inherit  in 
preference  to  the  son  of  a  deceased  brother's  son  {p), 

A  single  admittance  to  a  copyhold  in  the  year  1657  Evidence  of 
was  held,  in  the  year  1770,  to  be  evidence  to  prove 
the  eastern  of  a  manor  for  lands  to  descend  to  the 
youngest  nephew  ( j9).  An  old  entry  in  the  court  rolls 
nearly  a  century  and  a  half  ago,  made  in  pursuance  of 
t  presentment  by  the  homage,  describing  the  several 
eastoms  regulating  descents  within  the  manor,  was  re- 
eeived  as  evidence,  although  no  instance  was  produced 
of  its  having  been  acted  on  (^). 

The  rule  generally  as  to  all  customary  lands,  as  well  Rule  in 
'  tB  gavelkind  and  borough  English,  is  that  the  equitable  ^stomary^ 
interests  will  descend  to  that  person  who  would  have  ^®*^®°*'" 
been  heir  if  the  estate  had  not  been  held  in  trust  (r). 
The  custom  proved  with   respect  to  the  descent  of 

(n)  Locke  v.  Colman,  1  My.  &  C.  423. 

(o)  S.  C.  2  My.  &  C.  633  ;  see  Locke  v.  Souihwood^  1  My.  &  C. 
411. 

(p)  Doe  d.  Mason  v.  Masofif  3  Wils.  63. 

{q)  Roe  V.  Parker,  5  T.  R.  26 ;  see  Denn  v.  Spray,  1  T.  R.  466 ; 
Doe  d.  Foster  v.  SissoUf  12  East,  62. 

(r)  Gilb.  Uses,  19  ;  Rob.  Gav.  78. 
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copyholds  witliin  the  manor  was,  that  upon  the  death 
intestate  of  a  tenant  seised  of  an  estate  of  inheritance, 
his  youngest  son  was  his  customary  heir;  on  the  death 
of  an  equitable  tenant  in  tail  of  copyholds,  it  was  held 
that  the  youngest  son  was  entitled  (<).  Though  the 
customary  heir  inherits  in  cases  of  trusts  executed,  yet 
the  common  law  heir  will  take  where  the  trust  is  ea^ 
ecutory  (Jt),  If  by  marriage  articles  it  is  agreed  to  settle 
gavelkind  lands  on  A.  for  life,  with  remainder  to  the 
heirs  of  his  body,  a  settlement  will  be  decreed  by  the 
Court  of  Chancery  on  A.  for  life,  with  remainder  to 
his  eldest  son  and  the  heirs  of  his  body,  with  remain- 
der to  the  second  son  and  the  heirs  of  his  body.  And 
it  is  the  same  in  the  case  of  lands  descendible  accord- 
ing to  the  custom  of  borough  English  (u). 

3,  Of  the  Devise  of  Copyholds. 
Custom  as  to  By  the  general  custom  of  manors,  every  copyholder 
has  a  right  to  surrender  his  estate  to  the  use  of  his 
will  y  and  it  seems  to  be  a  doubtful  point  whether  an 
express  negative  custom,  that  copyhold  lands  surren- 
dered to  the  use  of  a  will  should  not  pass,  was  valid  as 
to  wills  made  before  the  1st  January,  1838  (a;).  This 
question  cannot,  however,  arise  as  to  wills  made  after 
that  period  (y).  The  right,  however,  of  an  equitable 
owner  of  a  copyhold  to  dispose  of  his  equitable  inte- 
rest by  will  could  not  be  controlled  by  the  custom  of 
the  manor  (a;)    And  no  presumption  will  be  made 

(*)  Trash  v.  Wood^  4  My.  &  Cr.  324. 

(/)  Roberts  Y.  Dixwell,  1  Atk.  610;  Clements  y,  Scudamore,  2  Ld. 
Raym.  1024  ;  1  P.  Wms.  66. 

(«)  Starkey  v.  Starkey,  7  Bac.  Abr.  179 ;  2  Watk,  Cop.  53, 4th  ed. 

(x)  Pike  V.  White,  3  Br.  C.  C.  286  ;  Doe  d.  Edmunds  v.  LletoeUyn, 
2  Cr.  M.  &  R,  503  ;  Church  v.  Munday,  15  Ves.  404. 

(y)  7  Will.  4  &  I  Vict.  c.  26,  s.  3. 

(«)  Lewis  V.  Lane,  2  My.  &  K.  449 ;  Doe  d.  Edmunds  v.  Llewellyn, 
2  Cr.  M.  &  R.  503 ;  1  Gale,  193. 
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^inst  the  right  of  a  party  to  devise  his  copyhold 
estate  (a). 

A  devise  hy  an  heir  at  law  of  copyhold  descended  to  fkiviae  ot 
him  is  goody  though  he  never  was  admitted  or  surren- 
dered to  the  use  of  his  will^  or  paid  the  fine  due  to  the 
lord  on  the  descent  of  such  copyhold  (b), 

A' devise  in  a  will  made  before  1st  January,  1838, 
of  a  copyhold  by  a  surrenderee  who  has  not  been  ad- 
mitted, confers  no  legal  right  on  the  devisee,  and  such 
devisee,  though  he  be  afterwards  admitted,  has  no  title 
to  the  copyholdy  and  it  makes  no  difference  whether 
the  surrender  was  for  a  valuable  consideration  or 
Dot(c).  Where  a  testator  at  the  time  of  making  his 
will  had  the  legal  seisin  of  a  copyhold,  and  devised 
it,  and  the  devisee  was  not  admitted,  nothing  passed 
by  the  will  of  the  unadmitted  devisee;  and  an  admit- 
tance of  the  devisee  subsequent  to  his  will  would  not 
alter  the  case.  But  where  a  testator  had  only  an 
eqaitable  interest  in  a  copyhold,  and  devised  it,  the 
eqoitable  interest  would  pass  to  the  devisee ;  and  the 
devisee,  though  never  admitted,  might  devise  such 
eqaitable  interest  (d).  Therefore  the  devisees  of  an  un- 
admilted  devisee  had  no  legal  title  without  a  surrender 
fix>m  the  heir  at  law  of  the  testator  (e).  The  law  in 
this  respect  is  now  altered. 

Every  person  may  dispose  of  by  his  will,  executed  Customary 
ID  manner  required  by  the  act,  all  real  estate  and  all  fands  dev^ 
personal  estate  which  he  shall  be  entitled  to,  either  at  Surrender  °° 
law  or  in  equity,  at  the  time  of  his  death,  and  which  if  Smlttaiice. 
not  so  disposed  of  would  devolve  upon  the  heir  at  law 

(a)  Doe  d.  Band  v.  Thompson,  7  Q.  B.  897. 

(fc)  Doe  d.  Perry  v.  Wilsorif  5  Ad.  &  E.  321 ;  Right  d.  Taylor  v. 
Banks,  3  B.  &  Ad.  66^ ;  King  v.  Turner,  1  My.  &  K.  456. 

(c)  Matthew  v.  Osbomy  17  Jur.  696  ;  Doe  v.  Tofield,  11  East,  246. 

id)  Phillips  V.  PhiUips,  1  My.  &  K.  649. 

(c)  Smith  V.  THggs,  1  Str.  487 ;  Doe  d.  Winder  v.  Lawes,  7  Ad. 
&£.  195. 


64  Incidents  of  Copyholds. 

or  customary  heir  of  hinii  or^  if  he  became  entitled  by 
descent,  of  his  ancestor,  or  upon  his  executor  or  admi* 
nistrator.  The  power  given  by  the  act  extends  to  all 
real  estate  of  the  nature  of  customary  freehold  or 
tenant  right,  or  customary  or  copyhold,  notwithstaad- 
lug  that  the  testator  may  not  have  surrendered  the  same 
to  the  use  of  his  will,  or  notwithstanding  that  being 
entitled  as  heir,  devisee  or  otherwise,  to  be  admitted 
thereto,  he  shall  not  have  been  admitted  thereto,  or 
notwithstanding  that  the  same,  in  eonsequence  of  the 
want  of  a  custom  to  devise  or  surrender  to  the  use  of 
a  will  or  otherwise,  could  not  at  law  have  been  dis- 
posed of  by  will  if  that  act  had  not  been  made,  or  not- 
withstanding that  the  same,  in  consequence  of  there 
being  a  custom  that  a  will  or  a  surrender  to  the  use  of 
a  will  should  continue  in  force  for  a  limited  time  only, 
or  any  other  special  custom,  could  not  have  been  dis- 
posed of  by  will  according  to  the  power  contained  in 
the  act,  if  the  act  had  not  been  made  (/). 

This  act  will  not  enable  a  married  woman  to  devise 
copyholds  except  under  an  express  power  reserved  to 
her  for  that  purpose  (^). 
A  general  de-     A  devisc  of  the  land  of  the  testator  or  of  his  land  iu 

vise  of  testa-  i  •       i  .  «  .  • 

tor's  lands     any  place  or  in  the  occupation  of  any  person  mentioned 

shall  include  .     i  .        .11  .t.  •       j  •!.    j  •  i 

copyholds  as  in  his  Will  or  Otherwise  described  m  a  general  manner, 
holds"  ^^^  and  any  other  general  devise  which  would  describe  a 
customary,  copyhold  or  leasehold  estate,  if  the  testator 
had  no  freehold  estate  which  could  be  described  by  it, 
shall  be  construed  to  include  the  customary  copyhold 
and  leasehold  estates  of  the  testator,  or  his  customary 
copyhold  and  leasehold  estates,  or  any  of  them  to 

(/)  7  Wm.  4  &  1  Vict  c.  26,  8.  3.  As  to  the  fines  and  fees 
payable  on  the  devise  of  copyholds,  seepostf  Ch.  IV.  s.  1. 

(g)  Doe  d.  Nethercote  y.  Bartell,  5  B.  &  Aid.  492 ;  1  D.  &  R. 
81 ;  Driver  d.  Berry  v.  Thompson,  4  Taunt  294;  see  7  Will.  4  & 
1  Vict  c.  26,  s.  8. 
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which  such  description  shall  extend^  as  the  case  may 
k,  as  well  as  freehold  e'states^  unless  a  contrary  inten- 
tioD  shall  appear  hy  his  will  (A). 

Before  the  stat.  7  Will.  4  &  1  Vict.  c.  26,  either  the 
legal  or  equitable  interests  in  cppyholds  might  be  de* 
Tised  by  almost  any  instrument,  without  witnesses, 
proved  to  have  been  written  or  signed  by  the  tes- 
tator (t).  Though  the  probate  of  a  will  might  be  re- 
eeived  as  evidence  of  a  devise  of  copyholds,  it  was  not 
conclusive,  and  in  some  cases  farther  proof  of  its  au- 
thenticity was  required  (J) ;  and  a  will  of  copyholds 
might  be  revoked  by  an  instrument  attested  by  one 
witness,  although  it  remained  in  force  as  to  free- 
holds (;^). 

Bat  now  the  same  formalities  are  required  in  the  wm  to  be 
elocution,  revocation  and  alteration  of  wills  and  codicils  tafor  in  pre- 
regpecting  copyholds  as  in  the  case  of  freeholds.  No  will  ^^^8^87° 
or  codicil  made  afler  31st  Deo.  1837,  shall  be  valid,  un- 
less it  shall  be  in  writing,  and  shall  be  signed  at  the  foot 
or  end  thereof  by  the  testator  or  by  some  other  person 
in  his  presence  and  by  his  direction ;  and  such  signature 
shall  be  made  or  acknowledged  by  ^he  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  shall  sub- 
scribe the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary  (/).    This  pro- 
vision, so  far  only  as  regards  the  position  of  the  signa- 
ture of  the  testator  or  of  the  person  signing  for  him,  is 
coDuderably  modified  by  a  recent  statute  (m). 

(A)  7  WilL  4  &  1  Vict.  c.  26,  s.  26. 

{•)  Ifenderfon  y»  Farbridge,  1  Russ.  482 ;  TuffneU  v.  Page,  2 
Atk.  S7  ;  itoc  d.  Gilman  v.  Heyhoe,  2  W.  Bl.  1114  j  Noel  v.  Hoy, 
i  Madd.  SS. 

U)  Hume  V.  Rqndalk  6  Madd.  338 ;  see  Jervoice  v.  Duke  qf 
Norihtmberlandf  1  Jac.  &  W.  570;  Archer  v.  Slater,  10  Sim.  624; 
II  Sim.  507. 

(*)  Mortimer  v.  Weft,  2  Sim.  274. 

(i)  7  Will.  4  &  1  Vict  e.  26,  ss.  1,  9,  20,  21. 

(«)  15  &  16  Vict  c.  24. 
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4.  Of  the  Entail  of  Copyholds. 
Copybolds  may,  under  a  custom  for  that  purpose^ 
be  entailed.  It  is  well  established  that  copyhold  land 
is  noi  within  the  statute  De  donis,  13  £dw.  1,  c.  1, 
and  therefore  not  capable  of  being  entailed,  unless 
there  is  a  custom  in  the  manor  of  which  it  is  bolden 
to  create  estates  tail  therein  (n).  Where  no  such  cus- 
tom exists,  a  party  entitled  under  a  limitation,  which 
would  create  an  estate  tail,  will  take  a  fee  simple  con- 
ditional at  common  law  (o).  A  conditional  fee  at  the 
common  law  was  a  fee  restrained  to  some  particular 
heirs,  exclusive  of  others,  as  to  the  heirs  of  a  man's 
body,  by  which  only  his  lineal  descendants  were 
admitted,  in  exclusion  of  collateral  heirs,  or  to  the  heirs 
male  of  his  body,  in  exclusion  both  of  collaterals  and 
lineal  females  also  ;  it  was  called  a  conditional  fee,  by 
reason  of  the  condition  expressed  or  implied  in  the 
donation  of  it,  that  if  the  donee  died  without  such 
particular  heirs,  the  land  should  revert  to  the  donor. 
As  soon  as  the  donee  had  such  issue  born,  as  was 
expressed  in  the  grant,  his  estate  was  supposed  to 
become  absolute,  at  least  for  these  three  purposes; 
1st,  to  enable  the  tenant  to  alien  the  land ;  2nd,  to 
subject  him  to  forfeit  it  for  treason ;  which  he  could 
not  do  till  issue  born,  longer  than  for  his  own  life,  lest 
thereby  the  inheritance  of  the  issue,  and  the  reversion 
of  the  donor,  might  have  been  defeated ;  3rd,  to  em- 
power him  to  charge  the  land  with  rents,  commons,  and 
other  incumbrances,  so  as  to  bind  the  issue.  If,  how^ 
ever,  the  tenant  did  not  in  fact  alien  the  land,  the 
course  of  descent  was  not  altered  by  this  performance 
of  the  condition,  for  if  the  issue  had  afterwards  died, 
and  then  the  tenant  or  original  grantee  had  died  with- 

(n)  Doe  V.  Truby,  2  W.  BL  946 ;  3  Dougl.  303;  Gilb.  Ten.  214 
—230,  5th  ed. 

(o)  Simpson  v.  SimpsoUf  4  Bing.  N.  C.  333  ;  Pullen  ▼.  Middleton, 
9  Mod.  485 ;  Doe  d.  Spencer  v.  Clark,  5  B.  &  Aid.  458. 
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oflt  making  any  alienation,  the  land^  by  the  terms  of 
tbe  donation,  coald  descend  to  none  but  the  heirs  of  his 
body,  and  therefore^  in  default  of  them,  must  have 
reverted  to  the  donor  (p).  No  remainder  can  be 
limited  upon  a  fee  simple  conditional  at  common 
law  {q). 

When  the  legal  estate  of  copyhold  lands  may  be 
entailed,  the  equitable  or  beneficial  ownership  in  them 
may  also  be  entailed  in  equity  (r). 

The  right  to  bar  an  entail  is  incident  to,  and  a 
necessary  attendant  on,  a  right  to  entail;  and  a  custom 
to  restrain  the  right  to  bar  an  entail  is  void  («). 

Before  the  passing  of  act  3  &  4  Will.  4,  c.  74,  there  oid  modes  of 
were  several  modes  of  barring  entails  in  copyholds,  talk  in  c^V- 
tbe  most  common  of  which  was  by  customary  recovery  ^^*'- 
in  the  manor  court(^).    Another  mode  was  by  forfeiture 
and  regrant,  a  custom  said  to  be  peculiar  to  the  manor 
of  Wakefield  (te),  although  it  seems  that  it  would  have 
been  effectual  if  established  in  any  other  manor  (x). 
Coocnrrent  customs  in  a  manor  court  to  bar  entails  in 
copyholds,  by  recovery  and  by  surrender,  were  good  (  y), 
and  slight  evidence  was  held  sufficient  to  prove  the 
latter,  because  it  was  adverse  to  the  interest  of  those 
who  made  the  evidence  (2;).    And  as  a  custom  of 
entailing  copyhold  estates  would  create  a  perpetuity, 
iinless  there  were  some  means  devised  to  bar  them,  it 

(p)  2  BL  Comm.  Ill ;  Co.  Litt  19  a. 

iq)  Co.  Litt.  18,  19  b,  337  a  J  3  Rep.  4;  Stafford  v.  Buckley y 
«2Ve8.gen.  180. 

(r)  Pvllen  y.  Middkton,  9  Mod.  484. 

(*)  Taylor  Y.  Shawj  Carter,  6,  22. 

(t)  1  Prest  Conv.  156. 

(«)  PiUcingion  v.  Stanhop,  1  Sid.  314  \  S.  C.  2  Keb.  127. 

(«)  PiUangton  v.  Bagshaw,  Sty.  450 ;  Carr  v.  Singer,  2  Ves. 
Ben.  606. 

(y)  Doe  d.  WhaJheadY,  Ossmghroohe,  2  Bing.  70;  Everall  v. 
^malky,  2  Str.  1197 ;  1  Wils.  26 ;  Doe  v.  Trttfty,  2  W.  Bl.  R.  944. 

(«)  Doe  d.  Dauncey  v.  Dauncey,  7  Taunt  674 ;  see  Roe  d.  5en- 
utt  T.  Jf^ery,  2  M.  &  Selw.  92 ;  Doe  v.  Mason,  3  Wils.  63. 
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has  been  adjudged^  that  where  there  was  no  castom  to 
bar  the  entail  by  recoveryi  it  might  be  barred  by  com- 
mon Borrender,  or  even  by  a  surrender  to  the  use  of  a 
will(a)y  by  three  jadges,  against  the  opinion  of  WiUe^ 
G.  J.  who  thought  a  recovery  was  the  proper  method 
of  barring  the  entail  (V),  Before  act  3  &  4  Will.  4^ 
c.  74,  the  same  mode  of  barring  an  equitable  entail  in 
copyholds  must  have  been  pursued,  as  was  required 
by  the  special  custom  of  the  manor  for  barring  ao 
entail  in  the  legal  estate  (c).  An  estate  tail  and 
remainders  ov«r  in  copyholds  may  be  barred  by  the 
lord  granting  an  enfranchisement  {d),  A  feme  covert, 
as  well  as  persons  not  under  coverture,  might  suffer  a 
recovery  of  copyholds  by  attorney,  constituted  in  the 
manner  directed  by  statute  (e). 

It  is  said,  that  if  a  tenant  in  tail  of  a  trust  of  copy- 
hold accept  a  surrender  of  the  legal  estate  from  the 
trustees,  it  will  bar  the  entail  and  remainders  over(y). 
Present  mode  The  customarv  mode  of  barring  an  entail  in  copy- 
entaus.  holds  must,  prior  to  the  1st  January,  1834,  have  been 
observed.  The  disposition  of  lands  by  a  tenant  in 
tail  of  copyholds,  whose  estate  is  an  estate  at  law,  must 
now  be  made  by  surrender  (^).  A  tenant  in  tail  of 
copyhold  lands,  whose  estate  is  merely  an  estate  in 
equity,  may  dispose  of  such  lands  either  by  a  surrender 
or  by  deed,  in  the  manner  prescribed  by  the  act  for 
the  abolition  of  fines  and  recoveries  (Ji).    Such  sur- 

(a)  Carr  v.  Singer ,  2  Ves.  sen.  606. 

{b)  See  1  Watk.  Cop.  234,  4th  ed. ;  1  Soriv.  Cop.  pp.  54—71, 
4t1i  ed. 

(c)  3  Ves.  127;  3  Atk.  815 ;  1  Watk.  Cop.  238,  239,  4th  ed. 

\d)  ChaUoner  v.  Murhull,  2  Ves.  jun.  524;  Phillips  v.  Bridges^ 
3  Ves.  127. 

(e)  1  Will.  4,  c.  65,  repealing  47  Geo.  3,  sess.  2,  c.  8,  and  59 
Geo.  8,  c.  80  ;  see  Wyraer  v.  Page,  1  Stark.  9. 

(/)  Grayme  v.  Graytne,  1  Watk.  Cop.  237,  4th  ed. ;  see  Merest 
V.  James,  6  Madd.  118. 

(g)  3  &  4  Will.  4.  c.  74,  s.  50. 

(A)  IHcL  ss.  50—53. 
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raider  or  deed  must  be  entered  oq  the  oourt  rolls  («)« 
It  i«  observable,  th$kt  the  53rd  section  of  this  act  does 
not  apply  to  customary  freehold  hereditaments,  where 
it  was  the  custom  for  the  steward  to  give  admittances, 
sigaed  by  him,  to  the  grantee  of  such  hereditaments, 
bat  not  to  inrol  the  deed  by  which  they  were  granted  {j  ). 
Two  tenants  in  common  in  tail  of  a  copyhold  estate 
held  of  a  manor  where  entaik  might  be  barred  by  a 
surrender,  entered  into  an  agreement  for  a  partition, 
and  made  oross-surr^iders  of  the  parts  allotted  to  each 
other;  it  was  held  that  they  only  barred  a  moiety  of 
their  respective  estates  tail  (A).  In  a  case  of  this  kind 
both  tenants  in  common  should  join  in  a  surrender  of 
the  whole  estate  to  the  use  of  the  one,  as  to  one  spe- 
cific portion,  and  to  the  use  of  the  other  as  to  the  other 
spedfio  portion. 

5.  Of  Copyholds  for  Lives. 

Id  most  manors,  where  the  custom  has  been  to  per- 
niit  the  heir  to  succeed  the  ancestor  in  his  tenure,  the 
states  are  styled  copyholds  of  inheritance ;  in  others^ 
where  the  lords  have  been  more  vigilant  to  maintain 
Aeir  rights,  they  remain  copyholds  for  life  only ;  for 
the  custom  has  in  both  cases  so  far  superseded  the  will 
of  the  loi*d,  that  provided  the  services  be  performed  or 
stipulated  for  by  fealty,  he  cannot,  in  the  first  instance, 
lefuse  to  admit  the  heir  of  his  tenant  upon  his  death  ; 
Qor  in  the  second,  can  he  remove  his  present  tenant  so 
^ng  as  he  lives,  though  he  holds  nominally  by  the 
precarious  tenure  of  his  lord's  will  (/). 

In  some  manors,  estates  are  sranted  for  one  or  two  Varjoiu 

(i)  3  &  4  Will.  4,  88.  53,  54. 

(i)  Reg.  V.  L<»rd  qf  the  Manor  rf"  IngleUm,  8  Dowl.  P.  C.  693  ; 
i  Jar.  700 ;  Shelford's  Real  Prop.  Stat  342,  5th  ed. 

(Jfc)  Oakeley  v.  Smith,  1  Eden,  261  ;  Ambl.  368 ;  see  Church  v. 
Ucards,  2  Br.  C.  C.  180 ;  Rex  v.  Southwood,  5  Mann.  &  R.  414. 

(0  2  Bl.  Comm.  96. 
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lives  only ;  in  somey  for  three ;  in  some,  with  a  widow's 
estate,  or  freebench  annexed ;  and,  in  others,  with  ao 
executor  8  year  after  the  death  of  the  tenant,  where  the 
widow  has  freebench(/).  In  some  manors,  too,  there  is 
a  custom  of  granting  estates  in  reversion,  to  a  life  or 
lives,  after  a  life  or  lives  in  possession ;  and  such  castonii 
has  been  held  good.  A  custom  for  a  copyholder  for 
life  to  nominate  his  successor  has  been  held  good,  and 
the  Court  of  Chancery  will  compel  the  lord  to  admit  the 
nominee(m).  By  the  custom  of  the  manor  of  Yelminster 
Prima,  in  Devonshire,  every  copyhold  tenant  of  that 
manor  may,  in  the  presence  of  two  witnesses,  nominate 
his  successor,  and  such  nominee  shall  enjoy  the  lands 
after  him  for  life  (n).  Where  copyhold  estates  are  thus 
granted  for  lives,  or  to  a  person,  determinable  on  other 
lives,  the  person  to  whom  the  grant  is  made,  is  consi- 
dered as  the  actual  tenant  of  the  estate,  and  must  be  ad- 
mitted as  tenant  in  possession,  although  he  be  not  nomi- 
nated as  one  of  the  lives  in  the  court  rolls  of  the  manor; 
and  it  has  been  fi'equently  determined  that  the  lives 
nominated  in  such  grant  are  to  be  considered  as  trus- 
tees merely  for  the  grantee;  for,  on  his  death,  the 
estate  will  go  to  his  personal  representatives  (o).  And 
if  a  grant  be  made  of  a  copyhold  for  two  lives,  to  hold 
successively,  and  for  such  grant  the  fine  be  paid  by  the 
first  life  nominated,  the  other  lives  nominated  will  be 
trustees  for  the  person  so  paying  the  fine  (p\  Where 
the  custom  of  a  manor  was  that  whoever  purchases  in 
it,  the  estate  should  go  in  succession,  and  A.  purchased 
a  copyhold  estate  for  his  own  and  two  lives,  and,  by 
his  will,  devised  all  his  estates,  real  and  personal,  to 

(0  Fish.  Cop.  17;  GUb.  Ten.  415,  5th  ed. 

(m)  Rolls  V.  Masant  1  BrownL  132 ;  Ford  v.  HoskinSi  Roll.  Abr. 
560;  Cro.Jac.368;  2Bulstr.  336;  Gil b.  Ten.  419,  and  note  (^), 
4th  ed. 

(«)  Devenish  v.  Baines,  Prec.  Ch.  3. 

(o)  Withers  8(  Withers,  Ambl.  161 ;  How  v.  How,  1  Vern.  415. 

(/>)  Benger  v.  Drew,  1  P.  Wms.  780. 
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)ds  wife ;  though  the  legal  interest  will  go  according 
to  the  custom  of  the  manor,  jet  A.  being  the  sole  pur- 
chaser, and  having  advanced  the  monej,  there  was  a 
trost  in  his  favour  (^). 

The  lord  of  a  manor  granted  by  copy  of  court  roll  Allotment  to 
an  ancient  tenement  to  A.,  B.  and  C,  for  life  succes-  enured  for 
r,  according  to  the  custom  of  the  manor.      A.  ^^vSm. 


died  in  1825  and  B.  in  1826,  leaving  G.  surviving. 
After  the  grant  an  act  passed  for  inclosing  the  waste 
lands  of  the  manor,  enacting,  that  all  persons  having 
right  of  common  over  the  waste  lands  should  give  the 
commissioners  a  written  statement  of  their  claims,  and 
that  the  determination  of  the  commissioners  should  be 
final;  that  the  commissioners  should  allot  the  waste 
lands  among  all  persons  and  proprietors  interested 
therein  in  respect  of  the  ancient  tenements,  and  that 
the  act  should  not  extend  to  alter  or  annul  any  will  or 
settlement  of  the  lands  intended  to  be  inclosed,  but 
that  the  lands  allotted  should  immediately  afler  such 
allotment  enure  to  the  same  uses  and  purposes  as  the 
tenements,  in  respect  of  which  the  allotments  should 
be  made,  then  were  or  would  have  been  if  the  act  had 
not  passed.  Neither  A.  nor  C.  made  any  claim  before 
the  commissioners;  B.  did  make  a  claim^  and  the 
commissioners  awarded  allotments  to  B.  and  to  the 
lord  according  to  their  respective  rights  and  interest 
in  respect  of  the  ancient  tenement;  it  was  held  that 
the  claim  by  B.  enured  for  the  benefit  of  all  parties 
interested  in  the  ancient  tenement,  and  that  the  award 
vested  the  legal  estate  in  the  allotment  in  A.,  B.  and 
C.  successively  (r). 
A  custom  was  held  to  be  reasonable  by  which,  after  custom. 

the  death  of  the  tenant  in  possession  of  copyholds 

« 

{q)  Smith  T.  Baker,  1  Atk.  385. 

(r)  DoeTy,  HeUard,  4  M.  &  R.  736;  9  B.  &  C*  789. 
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held  for  live«  in  8uocesMon,  with  a  grant  in  reversiont 
the  life  in  reyeraion  was  jentitied  to  hold  the  estate 
heaeficiaUjy  unless  it  shoiUd  appear  by  the  court  foIIs 
that  a  trust  was  intended  for  the  lives  in  succession^ 
for  such  custom  prevented  disputes  with  regard  to 
secret  trusts(#).      This  case  was  disapproved  by  Sir 
(7.  Pepysy  M.R.  (t),  who  could  not  agree  that  this  is  a 
question  of  custom  at  all^  or  that  if  it  were,  it  would 
be  reasonable.    So  to  consider  it  would  be  contrary  to 
the  principles  of  resulting  trusts,  and  would  be  incon- 
sistent with  other  cases(tt). 
Resulting         It  is  a  general  rule,  that  the  trust  of  a  legal  estatCi 
vancement.    whether  freehold,  copyhold  or   leasehold, — whether 
taken  in  the  names  of  the  purchasers  and   others 
jointly,  or  in  the  names  of  others  without  that  of  the 
purchaser, — ^whether  in  one  name  or  several, — whether 
jointly  or  successive, — ^results  to  the  man  who  advances 
the  purchase  money.     The  circumstance  of  one  or 
more  of  the  nominees  being  a  child  or  children  of  the 
purchaser  will  operate  by  way  of  evidence  to  rebut 
the  resulting  trust.    Thus  a  purchase  by  a  father  of 
lands  in  the  name  of  his  son,  who  was  eighteen  years 
of  age,  and  the  father  continued  in  possession  until 
his  deaths  was  considered  an  advancement  for  the  son 
and  not  a  trust  for  the  father(aEr).     A  copyhold  was 
granted  to  A.,  and  B.  his  wife,  and  C.  his  younger 
son,  to  take  in  succession  for  their  lives  and  the  life  of 
the  survivors.  •  The  purchase  money  was  all  paid  by 
A.:  it  was  held  that  C.  was  not  a  trustee  of  his  life 
interest  for  A.,  but  took  it  beneficially  as  an  advance- 
ment from  his  father  (^). 

(5)  Edwards  v.  Fidel,  3  Madd.  238. 

(0  Lewis  V.  Lane,  2  My.  &  K.  455 ;  see  Edwards  v.  Edwards. 
2  Y.  &  Coll.  Exch.  123. 

(u)  Smith  V.  Baker,  1  Atk.  385 ;  and  Dyer  v.  Dyer,  2  Cox,  92. 

(;r)  Taylor  v.  Taylor,  1  Atk.  386. 

(y)  Dyer  v.  Dyer,  2  Cox,  92 ;  see  2  Coll.  Jur.  258. 


J 
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A  custom  inconsistent  with  the  doctrine  of  result^ 
ifig  trusts,  as  thtit  a  person  named  a  purchaser  of  a 
copyhold  estate,  as  the  second  life,  shall  take  benefi- 
cnlly,  is  QTirea8onab]e(je:).  A  father  parehased  the 
reversioii  of  a  copyhold  estate  to  hold  to  his  three 
tons  for  their  Iitos  and  tiae  life  of  the  survivor  stiCr 
cemwUfj  according  to  the  custom  of  the  manor,  and 
afWwards  demised,  by  licaace  obtained  sobseqoently 
to  the  purchase,  the  estate  to  a  trnstee,  it  was  held 
that  the  sons  took  the  estate  successively  as  an  ad* 
^noement(a);  and  that  to  repel  the  presumption  of 
advancement,  evidence  of  the  father's  intention  mast 
be  contemporaneous  with  the  piirchlise.  A  surrender 
to  tbe  use  of  the  purchaser's  will  at  the  same  time  as 
the  purchase  was  held  to  repel  the  presumption  of  an 
advancement  to  the  son  in  whose  name  the  purchase 
was  made(&). 

By  the  general  rule  of  law  there  is  no  general  occu*  ^o  general 

^  ^  ,  "  occupant  of 

pant  of  copyholds,  nor  any  special  occupant  unless  copyholds. 

ezpfessly  designated  in  the  grant  (c).    Though  there 

can  be  no  general  occupant  of  copyholds,  since  the 

freehold  is  never  out  of  tbe  lord,  yet  it  does  not  follow 

there  can  be  no  special  occupant  when  the  lord  has 

expressly  granted  tbe  estate  to  one  and  his  heirs 

during  the  life  of  another  ({2 ).     By  the  common  law, 

upon  tbe  death  of  the  tenant  pur  autre  vicy  under  a 

grant  of  a  freehold  to  A.  daring  the  lives  of  C.  and 

B.,  there  would  be  a  general  occupancy.    A  custom  common  law 

may  extend  to  copyholds  the  rule  established  by  the  by  custom  to 

copyholds. 

(s)  Levit  V.  Laaae,  2  My.  &  K.  449. 

(a)  Mwrles  v.  Franklin,  1  Swanst.  13 ;  Skeates  v.  Skeates,  2  Y. 
&  C.C.  C.  13;  see  Sugd.  V.  &  P.  912—918,  11th  ed. 
(6)  Frankerd  v.  Prankerd,  1  Sim.  &  S.  1. 

(c)  Doe  d.  Foster  v.  Scott,  4  B.  &  C.  706 ;  Smartte  v.  Penhallow, 
2  Ld.  Raym.  994;  1  Salk.  188. 

(d)  Doe  v.  Martin,  2  W.  Bl.  1150. 
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common  law  as  to  freeholds,  and  give  the  estate  to  the 
cestui  que  vies  for  the  residue  of  the  time  mentioned 
in  the  grant,  in  the  event  of  the  grantee  dying  without 
having  disposed  of  it  by  will.     A  tenant  of  a  manor 
having  been  originally  admitted  to  a  copyhold  estate 
to  hold  the  same  for  the  lives  of  two  persons,  after- 
words snrendered  the  same  into  the  hands  of  the  lord, 
and  took  a  re-grant  of  the  same  estate  for  the  lives  of 
his  two  sons,  and  the  life  of  the  longest  liver  of  them 
successively,  according  to  the  custom  of  the  manor, 
and  paid  a  fine  to  the  lord  for  his  admittance,  the 
grant  describing  him   as   sole  purchaser.     By   the 
custom  of  the  manor,  when  a  copyhold  tenement  is 
granted  by  copy  of  court  roll  to  any  person  to  hold 
the  same  to  such  person  for  the  lives  of  two  or  more 
other  persons,  and  the  life  of  the  longest  liver  of  such 
other   persons    successively;    and    the  grantee   dies 
during  the  life  or  lives  of  any  one  or  more  of  such 
other  person  or  persons,  without  having  devised  the 
copyhold  tenement  by  his  will;  such  one  or  more  of 
such  other  person  or  persons  so  surviving  the  grantee 
shall  be  entitled  by  virtue  of  such  grant  to  take  and 
hold  the  copyhold  tenement  successively,  as  they  are 
respectively  named  in  the  grant,  during  his  or  their 
life  or  lives  respectively ;  but  if  the  grantee  devises 
the  copyhold  tenement  by  his  will,  the  devisees  upon 
his  death  shall  hold  the  same  during  the  life  or  lives 
of  such  other  person  or  persons  so  surviving.     The 
grantee  devised  his  copyhold  estate  to  his  eldest  son, 
one  of  the  cestui  que  vies  named  in  the  grant,  who 
upon  his  father's  death  entered  into  the  possession  of 
the  estate;  it  was  held  that  the  custom  was  good  and 
valid  in  law, and, not  being  inconsistent  with  the  grant, 
barred  the  lord's  right  of  entry  (c). 

(e)  Doe  d.  Nepean  v.  Goddard,  2  Dow.  &  Ryl.  773  ;  1  B.  &  C. 
522.    The  power  to  devise  extends  to  estates  pur  autre  vie,  whether 
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In  case  there  shall  he  no  special  occupant  of  any 
estate  fur  autre  vie,  whether  freehold  or  custo- 
mary freehold,  tenant  right,  customary  or  copyhold, 
it  shall  go  to  the  executor  or  administrator  of  the  party 
that  had  the  estate  thereof  hy  virtue  of  the  grant ;  and 
if  the  same  shall  come  to  the  executor  or  administrator, 
either  by  reason  of  a  special  occupancy  or  by  virtue  of 
7  Will.  4  &  1  Viet.  c.  26,  it  shall  be  assets  in  his  hands, 
and  be  applicable  and  distributed  in  the  same  manner 
as  the  personal  estate  of  the  testator  or  intestate  (f). 

6.  Of  the  Sight  to  renew  Copyholds  for  Lives, 

The  Copyhold  Act,  1852,  provides  that  nothing  in  Right  of  re- 
it  shall  be  held  or  construed  to  extend  to  any  copy- 
hold lands  held  for  a  life  or  lives,  or  for  years  where 
the  tenant  thereof  hath  not  a  right  of  renewal  (g).  By 
the  custom  of  many  manors,  copyholds  are  renewable 
for  three  lives  or  any  less  number,  and  in  some  for 
three  lives  in  possession  and  three  in  reversion,  and 
in  others  for  a  term  of  years,  on  payment  of  a  fine 
certain  (A).  A  custom  to  renew  copyholds  for  lives 
can  only  be  supported  by  immemorial  usage,  and  if 
the  custom  fail  to  point  out  the  person  from  time  to 
time  entitled  to  this  benefit  it  is  liable  to  be  impeached 
for  uncertainty.  In  order  to  establish  a  tenant  right 
of  renewal  of  copyholds  it  must  be  shown  that  the 
fine  is  certain,  or  at  least  relatively  certain,  as  a  year 
or  half  a  year's  value,  at  the  time  of  the  grant:  and 
it  is  not  sufficient  to  prove  a  right  to  renew  on  pay- 
ment of  a  reasonable  fine,  as  any  uncertainty  negatives 

there  be  a  special  occupant  or  not,  and  to  customary  freeholds  and 
copyhelds,  7  WilL  4  &  1  Vict  c.  26,  s.  3,  ante,  pp.  53—55. 

(/)  7  Will.  4  &  1  Vict  c.  26,  s.  6. 

(g)  15  &  16  Vict.  c.  51,  8.  48  ;  see  16  &  17  Vict  c.  57,  ss.  3,  8. 

{h)  Page's  case,  Cro.  Jac.  71. 


Evidence  of 
custom. 
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the  allegation  of  compulsion  («) ;  nor  can  the  pre- 
sumption of  the  duration  of  the  estate  from  the  grant 
itself  be  rebutted,  except  by  evidence  of  constant  re- 
newals for  fines  certain  (A).  The  interposition  of  the 
law  to  prevent  the  lord  from  taking  more  than  two 
years'  value  is  applicable  only  to  copyholds  of  inhe- 
ritance; and  copyholds  for  lives  only,  if  the  fine  is 
not  certain,  are  like  leases  of  freehold  lands  for  lives, 
and  renewable  only  upon  the  best  terms  the  party  can 
make  (I).  In  the  absence  of  a  custom  to  renew,  the 
benefit,  or  tenant  right  of  renewal  as  it  is  called,  is 
matter  of  pure  grace  and  favour  with  the  lord  (ni). 

In  an  action  by  a  copyholder  against  the  lord  of  a 
manor  for  a  fabe  return  to  a  mandamus,  in  which 
mandamus  a  custom  was  set  forth,  in  respect  of  copy- 
holds granted  for  two  lives,  that  the  surviving  life 
should  renew,  paying  to  the  lord  such  fine  as  should 
be  set  by  the  homage,  to  be  equal  to  two  years  im- 
proved value,  and  not  guilty  pleaded.  Depositions 
made  in  an  ancient  suit  instituted  against  a  former 
lord  of  the  manor  by  a  person  who  claimed  to  be  ad- 
mitted to  a  copyhold  for  lives,  upon  a  custom  for  any 
copyhold  tenant  for  life  or  lives  to  change  or  fill  up 
his  lives,  paying  to  the  lord  a  reasonable  fine  to  be 
set  by  the  lord  or  his  steward,  and  which  depositions 
were  made  by  witnesses  on  behalf  of  the  said  copy- 
holder, were  held  to  be  admissible  evidence  for  the 
lord  as  depositions  of  persons  called  on  behalf  of  a 
person  standing  in  pari  jure  with  the  new  copyholder, 
although  it  was  not  proved  that  the  persons  making 
such  depositions  were  copyholders;  but  it  appeared 

(i)  Wharton  v.  King,  3  Anstr.  659 ;  Duke  rf  Grqfion  v.  BixUntt 
2  Br.  p.  C.  284,  2nd  ed. 
{k)  I  Scriv.  Cop.  357,  4th  ed. ;  1  Watk.  Cop.  373,  4th  ed. 
(/)  Lord  4berg€tt>enny  y.  Thom/u,  3  Am^tr.  663,  n. 
(m)  See  Co.  Litt  290  b;  Butl.  n.  (1),  8.  11. 
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onty  from  the  depositions  themselves  that  they  were 
SQcby  or  were  persons  acquainted  with  the  customs  of 
tbe  manor;  and  their  depositions,  supposing  them  to 
be  only  admissible  as  declarations  of  persons  deceased, 
were  not  inadmissible  on  account  of  their  being  made 
post  litem  raotam^  because  the  same  custom  was  not 
ID  controTersj  in  the  former  suit  as  in  the  present  (n). 

A  copyholder  for  lives,  held  of  a  manor  in  which  Effect  of  want 
copyholds  were  held  for  lives,  renewable  upon  pay-  custom.^ 
meDt  of  such  fine  as  might  be  agreed  upon  between 
the  lord  and.  the  tenants,  was  surrendered  by  L.,  the 
last  surviving  life,  to  the  \ofij  ''  to  the  intent  that  he 
might  regrant  it  to  M.,  or  such  other  person  or  per- 
sons, and  for  such  life  or  lives,  estates  or  interest  as 
sboold  be  agreed  upon  between  the  lord  and  M." 
M.,  who  was  never  admitted,  mortgaged  his  interest, 
and  the  mortgagees  were  in  possession  of  the  land 
OBtil  after  the  death  of  L.,  when  possession  was  taken 
by  the  lord.  A  bill  was  afterwards  filed  by  the  mort- 
gagees against  the  lord  to  procure  such  grants  to  be 
made  to  them  as  M.,  or  the  plaintiffs  deriving  through 
M.,  were  entitled  to  according  to  the  custom  of  the 
manor.  It  was  held  upon  appeal,  that,  upon  the  sur- 
i^nder  of  L.,  M.  became  entitled  to  be  admitted  to 
some  estate,  but  that  the  lord  could  not  be  called  upon 
to  make  a  grant  without  receiving  compensation ;  and 
that  the  plaintiffs  having  put  the  whole  of  their  case 
upon  the  custom  of  the  manor,  and  not  having  shown 
a  custom  of  renewal  within  the  manor,  upon  payment 
of  a  fine  certain,  were  not  entitled  to  succeed  in  this 
Boit,  aqd  the  bill  wa3  dismissed  (o)« 

(»)  Freeman  v.  PhiUtpa,  4  M.  &  Selw.  485. 
(0)  Walker  v.  Earl  qf  Jbingdon,  S  Jur.  714;  10  Law  J.  N.  S. 
Ck.289. 
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7.  Of  Freebench. 

Freebench         Copyholders  DOt  having  the  freehold  of  their  lands, 
custom.        their  widows  are  not  of  common*  right  entitled    to 
dower  in  respect  of  copyholds ;  but  in  most  manors 
there  is  a  custom  that  the  widows  of  copyholders  shall 
have  a  certain  portion  of  their  husbands*  lands  for 
their  support,  which  is  generally  called  the  widow's 
freebench.    This  right,  depending  upon  the  particular 
customs  of  each  manor,  varies  both  as  to  the  quantity 
to  which  the  widow  is  entitled  and  the  conditions 
under  which  it  is  held  (/?).      In  most  manors  free- 
bench  consists  of  one-half  of  the  husband's  copyhold 
lands,  in  others  of  a  third,  and  in  some  few  of  the 
whole.    It  is  generally  an  estate  for  life ;  but  in  some 
manors  it  continues  only  while  the  widow  remains  sole, 
and  sometimes  only  while  she  remains  sole  and  chaste, 
the  foifeiture  being  sometimes  absolute  and  sometimes 
redeemable (^).    Where  the  widow  takes  the  whole  of 
her  husband's  lands,  the  custom  seems  to  cast  the  pos- 
session upon  her  immediately  upon  her  husband's 
death,  as  it  does  on  the  heir  in  case  of  descent  (r).    In 
such  case,  therefore,  she  may  enter  upon  them  imme- 
diately, and  before  any  admittance,  but  where  she 
takes  a  part  only  of  the  lands  she  cannot  enter  until 
an  assignment  be  regularly  made  to  her;  for  in  this 
case  it  should  seem  that  the  possession  is  not  cast  on 
her,  any  more  than  at  common  law,  the  heir  being 
then  the  tenant  of  the  whole  estate  (s).    An  ejectment 
will  not  lie  for  a  third  part  of  a  copyhold  as  freebench 

{p)  4  Rep.  22  a.  The  act  3  &  4  Will.  4,  c.  105,  for  amending 
the  law  oi  dower t  does  not  include  ^eefeencA. 

(q)  Co.  Litt  33  b  ;  1  Keb.  926  ;  3  Real  Prop.  Rep.  p.  14. 

(r)  Gilb.  Ten.  273,  287;  Howard  y,  Bartlet,  Hob.  181,  244; 
Harden  v.  Stone,  Hutt.  18 ;   Faughan  d.  Atkins  v.  Atkins^  5  Burr. 

2787. 

(*)  Gilb.  Ten.  47,  n.  (a),  5th  ed.  See  post,  Ch.  IV.  sect  1,  as 
to  fines  in  respect  of  freebench. 
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before  it  has  been  assigned,  but  the  widow  must  levy  a 
plaint  in  the  manor  court,  in  the  nature  of  a  writ  of 
dower;  and  the  homage  must  set  out  the  same(^).  A 
plaint  for  freebench  or  dower  may  still  be  brought(tf). 

The  widow  of  a  tenant  in  tail  of  copyhold  is  entitled 
to  freebench,  though  there  is  no  custom  as  to  free- 
bench  of  widows  of  tenants  in  tail,  but  only  as  to  free- 
bench  of  widows  of  tenants  in  fee(v).  Freebench 
may  also  by  custom  be  incident  to  copyholds  for  lives 
of  which  their  husbands  died  seised  (a?). 

Generally  the  right  to  freebench  does  not,  like  How  de- 
dower,  attach  on  all  copyholds  whereof  the  husband 
was  seised  during  the  coverture,  but  only  on  those 
whereof  he  died  seised  (y).  Where  the  widow's  right 
depends  upon  the  husband  dying  seised,  he  may  alone 
defeat  his  wife's  right  of  freebench  by  almost  any 
alienation  in  his  lifetime,  as  by  bankruptcy  (z),  or  by 
surrender  to  a  purchaser  (a),  or  to  a  mortgagee  who 
is  admitted  (b).  The  performance  of  an  unexecuted 
agreement  by  the  husband  for  the  sale  or  mortgage  of 
copyholds  has  been  decreed  in  equity  in  exclusion  of  the 
widow's  claim  (c).  The  widow  may  lose  her  freebench 
by  the  husband's  forfeiture  of  the  estate,  whereby  his 
interest  was  determined  (<2).  A  lease  for  years  accord- 
ing to  the  custom  of  the  manor  is  valid  against  the  right 
to  freebench  (e). 

The  widow  of  a  purchaser,  who  dies  before  his  ad- 

(0  Chapman  v.  SharpCf  2  Show.  198 ;  Jurden  y.  Sftonef  Hutt  18. 
W  3  &  4  Wm.  4,  c.  27,  8.  36. 
(»)  Doe  d.  Duke  qf  Norfolk  v.  Sanders,  3  Dougl.  303. 
(x)  Chantrell  v.  Bandell,  1  Lev.  20 ;  Howard  v.  Bartlet,  Hob. 
181;  Salubury  v.  Hurd,  Cowp.  481. 
(y)  Carth.  275;  2  Yes.  sen.  633,  638;  2  Atk.  526. 
(z)  Parker  v.  BUcke^  Cro.  Car.  568 ;  Gilb.  Ten.  406, 416. 5th  ed. 

(a)  Vaughan  d.  Atkins  v.  Jtkins,  5  Burr.  2787. 

(b)  Benson  v.  Scott,  4  Mod.  251 ;  12  Mod.  49 ;  Skin.  406. 

(c)  Hinton  v.  Hinton,  2  Ves.  sen.  633,  691 ;  AmbL  277 ;  Brown 
V.  Bmndley  3  Ves.  256. 

(i)  1  Freem.  516. 

(f)  Fardeif*s  case,  Cro.  Jac.  36 ;  Gilb.  Ten.  415,  5th  ed. 
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mission  or  the  presentment  of  the  surrender,  is  entitled 
to  freebench ;  for  a  subsequent  admission  makes  the 
husband  seised  from  the  date  of  the  surrender  (^). 
A  widow  shall  have  freebench,  though  her  husband, 
who  succeeded  as  heir,  was  not  admitted  (g).  On  the 
principle  that  an  admission  under  a  surrender  relates 
back  to  the  time  when  it  was  made  (A),  the  admission 
of  a  devisee  und«r  the  will  of  a  husband,  who  has  sur- 
rendered to  the  use  of  his  will,  will  preclude  the  wife's 
right  to  freebench.  But  whether  a  devise  without 
any  such  surrender  had  the  same  operation  under  the 
statute  55  Geo.  3,  c.  192  (t),  which  declares  that  a 
will  without  a  surrender  shall  be  as  effectual  to  all 
intents  and  purposes  as  if  a  surrender  had  been  made,  is 
a  point  which  does  not  appear  to  have  been  decided  (A). 
By  the  custom  of  the  manor  of  Cheltenham^  as 
settled  by  the  statute  1  Car.  1,  the  widow  of  a  copy- 
holder is  entitled  to  dower  out  of  customary  lands  of 
which  her  husband  was  tenant  during  the  coverture, 
although  such  lands  had  been  aliened  during  the  co- 
verture by  the  husband  alone,  without  the  wife  having 
been  examined  in  court  or  joined  in  the  surrender <(Q. 
Where  lands  held  of  that  manor,  between  the  time  of 
alienation  by  the  husband  and  of  his  death,  have  been 
improved  in  value  by  buildings,  the  widow  is  entitled 
to  dower,  according  to  the  value  at  the  time  of  his 
death,  although  one-third  remain  not  built  upon ;  and 
if  the  lands  so  aliened  are,  at  the  death  of  the  hus- 
band, in  the  possession  of  several  persons^  trhether  by 

(/)  Faughan  d.  Atkins  v.  Atkiru,  5  Btrfr.  2785;  2  Wils.  16;  1 
T.  R.  600. 

(g)  Gilb.  Ten.  372,  5th  ed.;  Watk.  Desc.  4!9,  54,  3rd  ed. 

(h)  Co.  Litt  59  b. 

(0  See  7  Will.  4  &  1  Vict.  c.  26,  s.  3. 

(*)  SeeflfWv.iKW,Co.Entr.  123a,125a.;  2  Watk.  Cop.  61,  d., 
4th  ed. 

(0  mddell  v.  Jenner,  10  Bing.  29 ;  3  M.  &  Scott,  673.  In  some 
other  manors  the  wife  is  entitled  to  freebench  of  all  copyholds  of 
which  the  husband  was  seised  during  the  coverture,  1  Scriv.  90. 
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the  immediate  act  of  the  husband  or  the  act  of  his 
alienee,  dower  must  be  assigned  as  to  one-third  of  the 
hnds  of  each  such  possessor  (m). 

A  wife  is  not  entitled  to  freebench  of  copyholds  or  wbenbtned. 
customary  freeholds,  to  which  her  husband  was  benefi- 
eially  entitled  as  cestui  que  trust  (n),  or  as  a  trustee  (o). 
The  right  to  freebench  will  be  barred  by  a  jointure 
settled  on  the  wife  before  marriage  in  bar  of  all  dower 
or  thirds  out  of  any  lands  of  which  the  husband  should 
be  seised,  during  the  coverture,  of  the  freehold  or  in- 
heritance (/>)  ;  although  copyholds  are  not  within  the 
Statute  of  Jointures,  27  Hen.  8,  c.  10  {q).  A  devise  by 
the  husband  to  his  wife,  in  lieu  of  all  dower  or  thirds, 
oat  of  his  real  estate,  is  do  far  a  bar  to  her  freebench 
as  to  put  her  to  her  election  to  take  one  or  the  other, 
but  not  both  (r). 

An  absolute  and  complete  enfranchisement  of  copy-  ^^J^  ®' 
bdds  in  the  husband's  lifetime  will  destroy  the  wife's  ment. 
title  to  freebench,  because  the  estate  had  become  free- 
hold {$),  The  mere  conveyance  of  the  freehold  inte- 
rest in  copyholds,  which  cannot  operate  as  an  enfran- 
chisement until  the  death  of  the  husband,  will  not 
destroy  the  right  of  freebench  (f) ;  nor  will  the  lord's 
conveyance  of  the  freehold  of  a  copyhold  to  a  stranger, 
because  such  conveyance  does  not  destroy  the  copy- 
bold.  Afler  the  final  enfranchisement  of  any  copy- 
bold  lands  under  the  copyhold  acts,  the  lands  included 

(m)  Dm  d.  BiddeU  ▼.  Gunnnell,  1  Gale  &  D.  180;  1  Q.  B.  682. 

(«)  Forder  v.  WadCj  4  Br.  C.  C.  521 ;  Chdwin  v.  Winnnore,  2 
A&.  526. 

(o)  Betxmt  v.  Pope,  2  Freem.  /l. 

(p)   Walker  v.  Walker f  1  Ves.  sen.  54. 

Iq)  Sects.  6—9 ;  Cro.  Car.  550»  568 ;  Gilb.  Ten.  239,  5th  ed. 

(r)  Warde  v.  Warde,  Ambl.  299.  See  Shelford's  Real  Prop. 
Stat  402,  403,  5th  e^. 

(*)  Lashmer  v.  Avery ,  Cro.  Jac.  126;  Dugworth  v.  Radford,  W. 
Jones,  462. 

(t)  Howard  v.  Bartlet,  Hob.  181 ;  Jurdm  v.  Stmie,  Hutt.  18; 
Waldxte  v.  Barilet,  Cro.  Jac.  573. 
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in  such  enfranchisement  will  thenceforth  cease  to  be 
subject  to  any  custom  relating  to  dower  or  freebencb, 
or  as  tenant  by  the  curtesy;  but  the  provisions  oF 
those  acts  as  to  curtesy  or  dower,  or  freebench,  are 
not  to  extend  or  be  applicable  to  any  person  who 
shall  have  been  married  before  the  completion  of  the 
enfranchisement  (u). 

8.  Of  Curtesy. 

cuitesyde-  Curtesy  is  the  estate  to  which  the  husband  of  a 
torn.' **°^"*^  feme  copyholder  becomes  entitled,  by  the  particalar 
custom  of  a  manor,  in  the  copyhold  lands  and  tene- 
ments of  his  wife  upon  her  decease ;  but  curtesy,  any 
more  than  dower  or  freebench,  is  not  incident  to  copy- 
holds in  general,  but  only  by  special  custom  (a?) ; 
consequently,  like  other  estates  derived  from  special 
custom,  it  is  strictly  construed  and  confined  to  the 
express  cases  warranted  by  the  custom.  This  estate 
differs  but  in  few  particulars  from  the  wife's  estate  of 
freebench;  like  that  estate  it  is  due  only  by  special 
custom  (y)y  and  consequently,  like  that  estate  also,  is 
regulated  as  well  as  to  its  quantity  as  duration  by  the 
particular  custom  by  which  it  is  created.  Thus  it  is 
sometimes  of  the  whole  (2:);  iu  others,  one-half  or 
other  portion  of  the  lands  of  which  the  wife  died 
seised  (a).  In  some  manors  the  husband  shall  have 
such  lands  for  life  (b\  and  in  others  only  whilst  he 
remains  a  widower  (c).  In  some  cases  it  is  subject  to 
the  condition  of  issue  bom  alive ;  in  others  it  arises 
whether  there  be  issue  or  not. 

(a)  4  &  5  Vict.  c.  35,  s.  79 ;  15  &  16  Vict.  c.  51,  s.  34. 

(;t)  4  Rep.  22  b;  Cro.  Eliz.  361. 

(y)  4  Rep.  22  a. 

(z)  Ewer  v.  Astwicke,  1  Anders.  192. 

(a)  Rob.  Gav.  159. 

(6)  Ewer  v.  Jstwicke,  Moor,  271 ;  1  Anders.  192. 

(c)  Rob.  Gav.  136 1  see  2  Watk.  Cop.  73—75,  4th  ed.  , 
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'  Where  the  castom  gives  the  husband  the  whole  of 
fa  wife's  laods  he  may  enter  upon  them  without  any 
asignoienty  and  before  admittance.  But  where  it  gives 
Um  a  part  only  of  the  lands  of  bis  wife^  a  formal  assign- 
ment of  the  lands  must  be  made  to  him  by  metes  and 
bounds,  in  both  which  respects  it  corresponds  precisely 
vith  what  has  been  before  observed  concerning  the 
Webench  of  the  widow  (rf). 

It  is  equally  necessary,  except  in  gavelkind  lands,  'When  ear- 
that  the  wife  should  die  seised  of  the  copyhold,  in  order 
to  entitle  the  husband  to  curtesy,  as  it  is  that  the  hus- 
band should  in  order  to  give  the  wife  a  title  to  freebench. 
And  it  appears  to  be  by  the  custom  of  most  manors 
eonfined  to  the  circumstance  of  his  having  issue  by  his 
wife  (e).  But  whether  the  feme  be  a  copyholder  at 
the  time  of  the  marriage,  or  the  copyhold  descend  to 
her  afterwards,  it  will  in  general  make  no  difference 
in  the  husband's  title  (/).  By  the  custom  of  some 
manors,  however,  she  must  be  seised  at  the  time  of  the 
marriage,  her  being  subsequently  seised,  by  descent  or 
otherwise,  being  insufficient  (^).  Where  the  title  of 
the  wife  is  complete  against  all  persons  but  the  lord, 
ID  respect  of  his  fine,  as  where  she  takes  by  descent, 
the  non-admittance  of  the  wife  will  not  affect  the  hus- 
band's right  to  curtesy  (A).  The  husband's  right  to 
curtesy  was  established  where  the  only  evidence  on  the 
rolls  of  the  custom  was  three  instances  of  the  admission 
<^  husbands  whose  wives  had  previously  been  ad- 
mitted (t).    What  has  been  said  respecting  the  manner 

{d)  Co.  Cop.  56,  Tr.  128 ;  Ever  v.  AstWy  Moo.  271 ;  Gilb.  Ten. 
371,  372,  5th  ed.,  ante,  pp.  68,  69. 

(e)  Watk.  Desc.  54,  3rd  edL;   Rob.  Gav.  172;   Savage* s  case, 
2  Leon.  109,  208. 

(/)  Clements  y.  Scudamore,  1  Salk.  243  ;  2  Ld.  Raym.  1028 ; 
1  P.  Wms.  62.       ' 

(g)  Savage's  case,  2  Leon.  109,  208. 

ih)  Doe  d.  Milner  v.  Brightwen,  10  East,  583. 

[«)  ibid. 

E 
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in  which  freebench  is  affected  by  enfranchisement  ftiid 
extingoisliment  applies  also  equally  to  cortesj,  al- 
though the  wife  alone  cannot  defeat  her  hiisbaDd*« 
right  by  alienation  (J). 

Althoogh  the  widow  is  not  allowed  to  have  her 
freebench  oat  of  a  trust  estate,  yet  ^he  husband  shall 
have  his  curtesy  in  respect  of  his  wife's  trust  estate^ 
unless  it  be  settled  for  her  separate  use  (k).  And  itfis 
to  be  observed,  that  the  having  Issue  is  not  essential 
to  the  husband's  title,  as  it  is  at  the  comnaon  law, 
unless  it  be  expressly  required  by  the  custom  (/). 

9.  What  Statutes  extend  to  Copyholds. 

Copyhold  estates  are  as  much  under  the  control  of 
the  legislature  as  any  others.  But  where  they  are  not 
expressly  mentioned  in  an  act  of  parliament,  it  oflen 
does  not  extend  to  them,  upon  the  ground  that  it  was 
not  the  intention  of  the  legislature  to  affect  them. 
Sir  E.  Coke  laid  down  the  following  rules  for  distin- 
guishing in  what  cases  the  general  words  of  acts  of 
parliament  shall  extend  to  copyhold  or  customary  es* 
tates.  When  an  act  of  parliament  alters  the  service, 
tenure  or  interest  of  the  land  or  other  thing  in  pre- 
judice  of  the  lord,  or  of  the  custom  of  the  manor,  or  in 
prejudice  of  the  tenant,  there  the  general  words  of  such 
an  act  of  parliament  shall  not  extend  to  copyholds. 
But  when  an  act  is  generally  made  for  the  good  of 
the  commonwealth,  and  no  prejudice  can  accrue  by 
reason  of  the  alteration  of  any  interest,  service,  tenure 
or  custom  of  the  manor,  there  many  times  copyholds 
are  within  the  general  purview  of  such  acts  (m). 

{j)  Ante,  pp.  71,  72 ;  2  Watk.  Cop.  74,  4th  ed. 

(k)  2  Bl.  Com.  337 ;  Cunningham  v.  Moodff,  1  Ves.  sen.  174 ; 
Hearle  v.  Greenhank,  1  Ves.  sen.  307 ;  Shelford's  Real  Prop.  8t3t 
406,  407,  5th  ed. 

(/)  See  1  Watk.  Cop.  335,  4th  ed. ;  2  ibid,  74^ 

(in)  HeydmCi  cote,  7  Rep.  8 ;  Co.  Cop.  s.  53  ;  Com.  Dig".  Cflp. 
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It  doe9  Dot  appear  to  be  necessary  to  enumerate  the  ^'^^lut  ><»- 
Kveral  statateg  in  which  copyholds  are  expressly  men-  holds  an 
tioned,  nor  many  old  obsolete  statutes  which  have  or 
have  not  been  held  applicable  to  copyholds.  Copy- 
holds are  within  the  following  statutes : — Statute  of 
Herton^  20  Hen.  3^  giving  damages  to  the  wife  for 
being  deforced  of  her  dower  when  her  husband  died 
seised  (n) ;  4  Hen.  7,  c.  24,  making  a  fine  with  pro- 
clamations and  non-claim  for  five  years  a  bar  (o);  21 
Hen.  8y  c.  4,  as  to  to  the  sale  of  lands  by  surviving 
executors  (p) ;  32  Hen.  8,  c.  9,  against  champerty  and 
maintenance  in  the  purchase  of  titles  {q)  ;  32  Hen.  8, 
c,  34,  giving  to  a  grantee  of  the  reversion  the  same 
actions  and  entry  for  a  condition  broken  as  the  grantor 
might  baveCr);  the  13  £liz.  c.  20,  restraining  long 
leases  made  by  ecclesiastical  persons  («) ;  the  27  Eliz. 
c.  4^  for  avoiding  fraudulent  conveyances  made  for  the 
purpose  of  defrauding  subsequent  purchasers  {t) ;  29 
Car.  2,  c.  3,  s.  7,  requiring  all  declarations  of  trust  to 
be  in  writing  {u) ;  9  Geo.  2^  c.  36,  restraining  gifts  to 
charitable  uses  (a?). 

On  the  other  hand,  copyholds  are  not  within  the  copyhoid* 

1  1  1       1  rt  -ri  1        -I  1  rt    "®*  within 

fitatates  merchant  or  staple,  nor  the  13  £uw.  1,  c.  18,  certain  fu- 
giving  an  elegit  {y) — but  this  is  altered  by  1  &  2  Vict, 
c  110,  s.  11 ;  nor  the  23  Hen.  8,  c.  5,  giving  authority 

(N),  (O).  The  rules  laid  down  in  this  case  have  been  sanc- 
tioned by  recent  decision,  5  B.  &  Ad.  131. 

(n)  Cro.  Car.  43. 

(o)  9  Rep.  105. 

(p)  Peppercorn  ▼.  Waftnan,  5  De  G.  ft  S.  230,  post 

Iq)  4  Rep.  26  a ;  Cro.  Car.  43. 

(r)  Com.  Dig.  Cop.  (N);   Whittfm  v.  Peacock,  3  My.  &  K.  »25. 

(*)  Com.  Dig.  Cop.  (N);  3  Lev.  327. 

(0  3  Lev.  327  ;  Cowp.  710,  713;  Doe  d.  TurutUl  v.  Bottri$l, 
5  B.  &  Ad.  131 :  CurrU  v.  Nind,  1  My.  &  C.  17. 

(•)  Ambl.  151. 

(x)  Arnold  v.  Chapman,  1  Ves.  sen.  108 ;  Doe  d.  Homon  v. 
WatertoK,  3  B.  &  Aid.  149. 

(y)  Com.  Dig.  Cop.  (O). 

b2 
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to  commissioners  of  sewers  to  sell  lands  (z) ;  nor  the 
Statute  of  Uses,  27  Hen.  8,  c.  10,  nor  the  9th  section 
of  it,  as  to  jointures ;  nor  the  statutes  for  enforcing 
partition,  31  Hen.  8,  c.  1  ;  32  Hen.  8.  c.  32;  9  Will. 
3,  c.  31 ;  7  Ann.  e.  18 ;  but  now  see  4  &  5  Vict.  c.  35, 
8. 11 ;  nor  the  statute  32  Hen.  8,  e.  28;  for  enabling 
tenants  in  tail,  and  husband  and  wife,  to  make  leases 
for  twenty-one  years  (a) ;  nor  the  32  Hen.  8,  giving 
remedy  to  executors  or  administrators  for  arrears  of 
rent  by  distress  or  action  of  debt  {b) ;  nor  the  repealed 
statutes  of  wills,  32  Hen.  8,  c.  1 ;  34  Hen.  8,  c.  5  ;  29 
Car.  2,  c.  3— but  are  expressly  within  7  Will.  4  &  1 
Vict.  c.  26 ;  nor  the  statute  13  Eliz.  c.  4,  making  ac- 
countants' lands  liable  to  crown  debts  (c) ;  nor  the  14 
Geo.  2,  c.  20,  s.  9,  relative  to  estates  pur  autre 
vie{d). 

Copyholds  are  expressly  excepted  from  the  statutes 
for  the  registration  of  deeds,  2  &  3  Ann.  c.  4,  s.  16; 
6  Ann.  c.  35 ;  7  Ann.  c.  20 ;  8  Geo.  2,  c.  6. 

It  has  been  decided  that  copyholds  are  not  within 
13  Eliz.  c.  5,  s.  2,  which  renders  void  all  conveyance 
of  lands,  tenements  and  hereditaments  made  to  defraud 
creditors  (e).  It  would  seem,  however,  that  since  the 
Stat.  1  &  2  Vict.  c.  110,  s.  11,  has  made  copyholds 
liable  for  the  payment  of  debts,  that  the  law  is  now 
otherwise  (/). 

(«)  Com.  Dig.  Cop.  (O).  The  stat  3  &  4  WilL  4,  c.  22,  s.  24^ 
for  amending  the  laws  relating  to  sewers,  authorizes  the  purchase 
of  messuages,  lands,  tenements,  hereditaments  and  premises  in 
general  terms,  but  contains  no  provisions  particularly  applicable 
to  copyholds. 

(a)  Ibid. 
.  ib)  Ibid. 

(c)  Gilb.  Ten.  247,  5th  ed. ;  2  Watk.  Cop.  153,  4th  ed. 

(d)  Ibid.  156. 

(e)  Matthews  v.  Feaver,  1  Cox,  278. 

(/)  See  1  Smith's  Leading  Cases,  13  a,  n.  3rd  ed. ;  NorcuU  ▼. 
Dodd,  Cr.  &  P.  100. 
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10.  lAoMlity  of  Copyholds  to  Debts, 
Copyhold  estates  in  general  are  not  liable  to  an  Extent, 
extent,  as  otherwise  a  new  tenant  woald  be  introduced 
without  the  consent  of  the  lord  {g).  Lands  in  ancient 
demesne  appear  to  be  extendible ;  but  a  seignory  in 
gross  and  copyhold  lands  are  not.  Whether  ens* 
tomary  freeholds  in  the  northern  border  counties,  in 
Wales,  or  in  ancient  demesne  held  according  to  the 
cnstom  of  the  manor,  and  transferred  by  surrender 
and  admittance,  are  within  the  reach  of  the  prerogative 
process  of  extent,  is  a  question  which  does  not  appear 
to  have  come  before  the  court  (A).  Until  recently  Assetf  for 
copyholds  were  not  assets  in  the  hands  of  the  heir  or  *  ^' 
devisee,  and  were  consequently  exempt  after  the 
tenant's  death  from  the  claims  of  his  creditors  (i) ;  nor 
could  any  part  of  them  be  taken  during  his  life  upon 
dJi  elegit  {K).  But  customaryhold  or  copyhold  here- 
ditaments, of  which  any  person  shall  die  seised,  and 
which  he  has  not  charged  by  will  with  or  devised 
subject  to  the  payment  of  debts,  are  made  assets  for 
payment  of  debts  due  on  simple  contract  or  on  spe- 
cialty 'y  and  the  customary  heir  or  heirs,  devisee  or  de- 
fisees,  of  the  owners  of  such  hereditaments,  are  subject 
to  the  same  liability  to  debts  as  in  the  case  of  freehold 
estates  (Z).  By  1  &  2  Vict.  c.  110,  s.  11,  under  the  subject  to 
writ  of  elegit  may  be  taken  all  lands  and  heredi-*®^** 
taments,  including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  of  which  the  person  against 
whom  execution  is  sued,  or  any  person  in  trust  for 
bim,  shall  have  been  seised  or  possessed  of  at  the  time 
of  entering  up  judgment,  or  at  any  time  afterwards,  or 
over  which  such  person  shall  at  the  time  of  entering 

ig)  Park.  R.  195 ;  Drury  v.  Mim,  1  Atk.  96;  8  Ves.  394. 

(h)  Mann.  Exch.  Pr.  42,  2nd  ed. 

(I)  4  Hep.  22  a ;  1  Watk.  Cop.  224. 

(k)  2  £q.  Ca.  Ab.  226,  pi.  6  ;  1  Watk.  Cop.  224. 

(0  8  &  4  Will.  4,  c.  104. 
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up  such  judgment,  or  at  any  time  afterwards,  have  any- 
disposing  power,  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit :  pro- 
J*"^  "  to  Tided  always,  that  such  party  suing  out  execution,  and 
landi.  to  whom  any  copyhold  or  customary  lands  shall  be  so 

delivered  in  execution,  shall  be  liable,  and  is  hereby  re- 
quired, to  make,  perform  and  render  to  the  lord  of  the 
manor  or  other  person  entitled,  all  such  and  the  like 
payments  and  services  as  the  person  against  whom  such 
execution  shall  be  issued  would  have  been  bound  to 
make,  perform  and  render,  in  case  such  execution  bad 
not  issued ;  and  that  the  party  so  suing  out  such  execa- 
tion,  and  to  whom  any  such  copyhold  or  customary 
lands  shall  have  been  so  delivered  in  execution,  shall  be 
entitled  to  hold  the  same  until  the  amount  of  such 
payments,  and  the  value  of  such  services,  as  well  as 
the  amount  of  the  judgment,  shall  have  been  levied. 

11.  Copyholders  entitled  to  vote. 

Formerly  a  copyholder,  as  such,  had  no  vote  at  the 
election  of  a  knight  for  the  shire  in  respect  of  his 
copyhold  estate,  whether  he  held  at  the  will  of  the 
lord  or  merely  according  to  the  custom  of  the 
manor  (m).  But  now  persons  seised  at  law  or  in 
equity  of  any  lands  or  tenements  of  copyhold  or  of  any 
other  tenure  whatever,  except  freehold,  for  his  own 
life  or  for  the  life  of  another,  or  for  any  lives  whatso- 
ever, or  for  any  longer  estate,  of  the  clear  yearly  value 
of  not  less  than  ten  pounds,  over  and  above  all  rents 
and  charges  payable  out  of  or  in  respect  of  the  same, 
are  entitled  to  vote  in  the  election  of  members  of 
parliament  for  the  county  or  division  of  the  county  in 
which  such  lands  or  tenements  are  situate  (n). 

(m)  31  Gee.  2,  c.  14 ;  Bl.  Law  Tracts,  CottBidcratioa  on  Copj- 
holds. 
(»)  2  WiU.  4,  c.  45,  8.  19. 
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CHAPTER  III. 
Of  Customary  Freeholds. 


A  TENURE)  called  customary  freehold,  exists  in  many  where 
part8  of  the  kingdom,  especially  in  Cumberland,  West-  ▼SJJ*^"' 
moreland,  a  part  of  Lancashire  called  Oversands,  the 
south-western  parts  of  the  counties  of  Durham  and 
Northumberland,  and  the  northern  border  of  York- 
shire. 

It  is  a  base  tenure,  partaking  to  a  considerable  de-  Nature  of 
^ree  of  the  nature  of  copyhold ;  but  the  holding  is 
generally  declared  to  be  according  to  the  custom  of 
the  manor,  without  being  at  the  will  of  the  lord ;  and 
not  anfrequently,  instead  of  a  surrender  in  court  by 
the  tenant  in  person  or  by  attorney,  alienation  is  allowed 
bj  a  common  law  conyeyance,  which  is  presented  at 
the  lord's  court  and  enrolled,  whereupon  the  grantee 
is  admitted  and  becomes  tenant  on  the  roll ;  but  it  is 
in  the  tenant  on  the  roll  or  his  heir  that  the  legal 
estate  always  resides.  The  customs  in  these  manors 
^ary  considerably ;  generally  the  fine  u(>on  admittance 
is  certain.  Among  females  of  equal  degree,  the  whole 
estate  sometimes  descends  to  the  eldest,  instead  of 
heing  divided  in  coparcenary  (a). 

With  respect  to  customary  freeholds,  it  is  now  Freehold  in 
settled,  that  though  these  tenures  resemble  freeholds 
in  some  points,  yet,  being  held  by  copy  of  court  roll, 
OP  subject  to  the  customs  of  some  manor,  they  are  in 

(a)  3  Real  Property  Rep.  20. 


80  Of  Cuitomary  Freeholds. 

truth  bat  a  superior  kind  of  copyhold.  The  freehold 
is  now  universally  acknowledged  to  be  in  the  lord  and 
not  in  the  tenant,  although  they  may  be  by  custom 
transferable  by  deed  and  admittance,  and  not  by  sur- 
render (6). 

In  Doe  d.  Reay  v.  Huntington  {c)j  Lord  Ellen  bo- 
rough, C.  J.  observed  ''that  customary  estates,  known 
by  the  denomination  of  tenant  right,  were  peculiar  to 
the  northern  parts  of  England,  in  which  border  ser- 
vices against  Scotland  were  anciently  performed  before 
the  union  of  England  and  Scotland  under  the  same 
sovereign.     And  although  these  appear  to  have  many 
qualities  and  incidents  which  did  not  properly  and 
ordinarily  belong  to  villeinage  tenure,  either  pure  or 
privileged  (and  out  of  one  or  other  of  these  species  of 
villeinage  all  copyhold  was  derived),  and  also  had 
some  which  savoured  more  of  military  tenure  by 
escuage  certain,  which  (according  to  Littleton,  s.  99) 
was  knight  service ;  and  although  they  seemed  to  want 
some  of  the  characteristic  qualities  and  circumstances 
which  were  considered  as  distinguishing  this  species  of 
tenure,  viz.  the  being  holden  at  the  will  of  the  lord, 
and  also  the  usual  evidence  of  title  by  copy  of  court 
roll,  and  were  alienable  also,  contrary  to  the  usual 
mode  by  which  copyholds  were  aliened,  viz.  by  deed 
and  admittance  thereon — notwithstanding  all  these  ano- 
malous circumstances,  it  seemed  to  be  now  so  far 
settled  in  courts  of  law,  that  these  customary  tenant 
right  estates  were  not  freehold,  but  that  they  in  effect 

{h)  Stephenson  v.  Hilly  3  Burr.  1278  ;  Doe  d.  Reay  y,  HunHngtoHi 
4  East,  271 ;  Bourn  v.  Rawlins,  3  Smith,  405  ;  7  East,  409 ;  Tfurnip- 
son  ▼.  Hardinge,  1  C.  B.  940 ;  see  Bingham  v.  Woodgate,  1  Russ. 
&  M.  32,  ante,  p.  35,  where  the  custom  of  the  manor  required  a 
bargain  and  sale,  as  well  as  a  surrender  and  admittance,  to  pass 
the  customary  tenement ;  Leach,  M.  B.  held,  that  the  freehold 
was  in  the  tenant,  and  not  in  the  lord. 

(c)  4  East,  271. 
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•fell  within  the  same  consideration  as  copyholds,  that 
the  qaalitj  of  their  tenure  in  this  respect  could  not 
properly  any  longer  be  drawn  in  question." 

Customary  estates  in  the  north  of  England  differ 
very  much  from  each  other  in  their  incidents  and  qua« 
lities  in  different  manors^  and  all  differ  from  common 
copyholds,  though  in  many  respects  they  have  the 
same  general  rules  as  are  applicable  to  copyholds  (d). 

By  custom  in  some  cases  customary  freeholds  pass  AUenation  oi 
by  deed  of  bargain  and  sale  presented  and  enrolled  at  f^okuT 
the  manor  house  with  surrender  and  admittance  {e), 
A  custom  in  a  manor  that  the  grantee  of  a  customary 
estate  (which  will  pasr  either  by  surrender  or  by  deed 
and  admittance)  must  be  admitted  during  the  life  of 
the  grantor,  is  valid  in  law  (/). 

Id  the  several  manors,  parcel  of  the  barony  of  Gils- 
hiid^  in  the  county  of  Cumberland,  the  freehold  of  the 
customary  tenements  is  in  the  lord,  and  the  mines  and 
timber  belong  to  him.  There  are  about  500  tenants 
in  the  barony.  In  respect  of  each  tenement,  the  lord 
is  entitled  to  an  ancient  customary  rent,  to  an  arbitrary 
fine  of  two  years'  value  on  alienation  by  or  on  the 
death  of  the  tenant,  and  to  a  fine  certain  of  twenty 
times  the  ancient  rent  on  the  death  of  the  lord.  The 
estates  pass  by  customary  conveyance  of  bargain  and 
sale,  with  the  licence  of  the  lord  indorsed  thereon  by 
the  steward.  The  tenure  of  these  manors  is  peculiar. 
It  is  not  ta  hold  merely  according  to  the  custom  of 
the  manor,  as  is  generally  the  case  with  such  estates 
IB  the  north  of  England,  but  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor;  it  is  a  cus- 

(d)  12  Ad.  &E.  572. 

(«)  Doe  d.  Danaon  v.  Parke^  4  Ad.  &  E.  816. 
(/)  Fern  d.  Sichards  v.  Mariott,  Willes,  430 ;  Perryman't  case, 
5  Rep.  84. 
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tomarjT  estate  of  inheritance  at  ^tiII  ;  it  is  alienated  hy 
customary  bargain  and  sale,  with  the  licence  of  the 
lord  indorsed ;  and  it  passes  by  the  deed  only,  without 
admittance.  At  the  courts  which  are  held  twice  a 
year,  proclamation  is  made  for  heirs  or  alienees  to  ap- 
pear, and  their  names  are  then  enrolled ;  bat  this  is 
not  an  admittance;  it  is  only  a  notification  of.  the 
change  of  tenants.  In  the  case  of  alienation,  the  title 
is  complete  on  execution  of  the  bargain  and  sale  and 
the  licence  from  the  lord;  and  where  the  lands  pass 
by  descent,  they  vest  in  the  same  manner  as  freehold 
property  (^). 

An  ejectment  was  brought  to  recover  a  customary 
tenement  of  a  manor,  in  which  the  admission  was  to 
hold  ''  during  the  joint  lives  of  the  lord  and  tenant,  ac- 
cording to  the  custom  of  the  manor,"  which  was,  **  that 
the  copyhold  tenements  of  the  said  manor  are  held  by 
the  tenants  thereof  to  them  and  their  heirs,  by  custom 
of  tenant  right,  of  the  lord  of  the  said  manor:"  it  was 
held,  that  upon  the  death  of  the  ancestor  the  estate 
ceased  ;  and  though,  by  the  custom  of  the  manor,  there 
was  a  tenant  right  of  renewal,  the  heir  until  admitted 
had  no  estate  at  all  in  the  premises  (A).  In  the  case 
of  copyholds  for  lives,  if  the  tenant  surrenders  to  the 
use  of  another  to  whom  the  lord  grants,  the  estate 
vests  in  the  lord,  and  the  grantee  is  in  by  him'and  not 
by  the  surrenderor  (t). 

By  the  custom  of  a  manor,  the  customary  tenements 
thereof  were  held  of  the  lord  for  the  joint  lives  of  the 
customary  tenant  and  the  lord,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  at  customary 

(g)  Doe  d.  Earl  of  Carlisle  v.  Towns,  2  B.  &  Ad.  585. 
(h)  Doe  d.  HamUtott  v.  CUft,  12  Ad.  &  E.  566. 
(i)  Kmg  T.  Larde,  I  Scriv.  Cop.  U5t  4th  ed.;  oited  13  Q.  B. 
679. 
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icnts  and  services,  and  were  descendible  from  ancestor 
to  heir*  Alienation  inter  vhos  was  made  bj  a  cos- 
tomary  deed  of  bargain  and  sale  from  the  alienor  to 
the  alienee,  and  surrender  and  admittance  thereon  in 
the  customary  court,  the  deed  being  licensed  by  the 
lord,  and  a  memorandum  of  the  licence  indorsed  on  the 
deed.  A  fine  was  paid  on  the  death  of  the  lord  or  the 
tenant,  and  on  alienation,  the  admittance  of  an  heir  in 
form  stated  that  the  heir  took  of  the  lord,  upon  the 
demise  of  the  steward,  the  tenement  now  in  the  hands 
of  the  lord  to  be  granted  to  the  heir  on  the  death  of 
the  ancestor,  to  hold  for  the  joint  lives,  &c.  (as  by  the 
custom  above  stated) :  it  was  held,  that  an  heir  could 
act,  before  being  admitted,  maintain  ejectment  against 
a  stranger  (A). 

In  the  manor  of  Linstock,  in  Cumberland,  the  cus^  surrender 
torn  of  tenure  (called  '^  tenant  right")  is  that  the  free-  sary. 
bold  is  in  the  lord,  and  the  tenant  holds  of  the  lord,  to 
him  and  his/ heirs  for  ever,  according  to  the  custom  of 
the  manor,  at  fixed  rents  and  services.  A  fine  is  paid 
on  every  admittance.  On  alienation,  a  deed  of  bar- 
gain and  sale  is  executed  by  the  alienor  to  the  alienee, 
which  the  alienor  brings  into  court;  whereupon  the 
steward  by  proclamation  calls  upon  any  one  to  come 
forward  who  can  say  why  the  alienor  should  not  sur- 
render into  the  hands  of  the  lord.  He  then  says  to  the 
alienor,  '^  You  surrender  into  the  hands  of  the  lord,  to 
the  use  of  the  alienee,  his  heirs  and  assigns.  Are  yon 
content  to  make  this  surrender?"  On  the  alienor 
assenting,  the  steward  by  proclamation  calls  on  any 
one  to  come  forward  who  can  say  why  the  alienee 
should  not  be  admitted  tenant.  Then  the  steward 
says  to  the  alienee,  "  In  the  name  of  the  lord  I  ad- 
mit you  tenant,  to  hold  to  you  and  your  heirs  and 
(k)  Doe  d.  Dand  v.  Thoa^ttm,  13  Q.  B.  670. 
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assigns,  according  to  the  custom."  The  jury  then 
present  the  alienee  as  tenant,  on  the  alienation  of  the 
alienor,  to  hold  to  him,  his  heirs  and  assigns,  aceordr 
ing  to  the  custom.  The  bargain  and  sale  recites  a 
licence  from  the  lord  to  alien,  which,  after  the  admit- 
tance, is  indorsed  on  the  deed  of  bargain  and  sale. 
The  licence  is  a  matter  of  course,  and  a  fixed  sum  is 
paid  for  it.  When  a  married  woman  conveys,  she  and 
her  husband  execute  the  bargain  and  sale  in  court. 
The  wife  is  then  separately  examined,  and  afler  that 
the  proceedings  go  on  as  before  stated ;  or  the  husband 
and  wife  may  out  of  court  execute  the  bargain  and 
sale,  and  surrender  before  the  lord,  his  steward  or 
deputy,  who  examines  the  wife  separately.  Surrenders 
out  of  court  may  be  made  by  or  to  the.  parties  them- 
selves or  their  attornies.  The  surrender  may  be  made 
to  the  lord  himself,  or  his  steward  or  deputy.  In  all 
cases,  the  surrender  is  stated  to  be  made  to  the  lord, 
and  the  admittance  afterwards  may  take  place  either 
in  or  out  of  court.  The  surrender  and  admittance  are 
in  all  cases  entered  on  the  rolls. 

A  married  woman,  who  before  her  marriage  had 
been  admitted  as  tenant,  executed  jointly  with  her  hus- 
band, out  of  court,  a  bargain  and  sale,  having  been 
previously  examined  by  the  deputy  steward.  By  the 
deed,  the  husband  and  wife  "  granted,  bargained,  sold, 
aliened,  surrendered,  set  over  and  confirmed"  (with 
the  lord's  licence)  to  the  alienee,  according  to  custom. 
Then  followed  a  clause  by  which  the  husband  and  wife 
'*  do,  and  each  of  them  doth,  hereby  severally  and 
respectively  ordain,  constitute  and  appoint"  J.  *^  their 
and  each  of  their  several  and  respective  attorney  for 
them,  and  in  each  or  either  of  their  several  names,'' 
at  the  next  or  other  court,  to  surrender  into  the  hands 
of  the  lord  according  to  the  custom. 
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At  a  court  holden  after  the  wife's  deatb^  but  in  the 
life  of  the  hasband,  J.  surrendered  to  the  lordy  and 
the  alienee  was  admitted.  The  entry  was,  that  the 
husband  and  wife,  by  J»y  surrendered  to  the  lord  to 
the  use  of  the  alienee.  On  a  case  stating  the  above 
facts :  it  was  held,  first,  that  the  surrender  to  the  lord 
was  an  essential  part  of  the  alienation,  and  that  the 
imrgain  and  sale  without  such  surrender  did  not  pass 
the  estate  ;  it  was  held,  secondly,  that  J.,  as  attorney 
for  the  husband,  had  no  power  to  surrender:  and, 
thirdly,  that,  assuming  J.  to  be  lawfully  constituted 
attorney  for  the  wife  (and  Paitesonj  J.,  thought  he 
was  not),  the  power  expired  by  her  death,  and  the  sur- 
render was  thereby  void  (/). 

If  the  custom  of  a  manor  be  that  the  customary  custom  as  to 
tenements  are  held  to  a  tenant  and  his  heirs,  and  when 
a  tenant  dies  seised,  leaving  sisters  only,  go  wholly  to 
the  eldest  sister,  in  exclusion  of  the  other  sisters ;  or  if 
such  eldest  sister  die  during  the  life  of  such  tenant, 
to  her  heir  in  exclusion  of  her  younger  sisters  ;  there, 
if  the  heir  of  a  tenant  who  had  been  admitted  and 
died  seised  enter,  but  die  without  being  admitted, 
he  nevertheless  dies  seised,  and  the  custom  attaches 
in  respect  of  his  sisters.  But  if  the  customary  es- 
tate be  not  a  customary  estate  of  inheritance,  to 
which  the  tenant  is  admitted  to  hold  to  him  and  his 
heirs,  but  one  to  which  he  is  admitted  to  hold  during 
the  joint  lives  of  himself  and  the  lord,  with  a  tenant 
right  of  renewal  binding  the  lord  to  admit  the  cus- 
tomary heir  of  a  tenant,  there,  if  the  customary  heir 
be  not  admitted  in  his  lifetime,  though  he  enter,  he 
has  no  estate,  and  does  not  die  seised,  and  the  custom 
does  not  attach.    It  makes  no  difference  as  to  this, 

(0  Oraham  y.  Jackson,  6  Q.  B.  81  i« 
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that  the  tenements  are  derisaUe  by  the  custom  of  the 
manor  (m). 
DcTise.  Cnstomary  estates  held  by  copy  of  court  roll,  al- 

though not  at  the  will  of  the  lord  as  in  the  case  of 
proper  copyholds,  would  pass  by  devise  under  the 
denomination  of  copyholds,  and  not,  unless  from 
special  circumstances,  ander  that  of  freehold  (n). 

With  reference  to  some  property  denominated  cus- 
tomary freehold  there  was  no  common  law  right  of 
devising,  and  no  advantage  could  be  derived  from  the 
Stat.  55  Geo.  3,  c.  192,  dispensing  with  the  necessity 
of  a  surrender  to  the  uses  of  a  will.  In  order  to  ac- 
quire the  right  to  devise  the  estate  it  was  necessary  for 
the  tenant  to  convey  to  a  trustee,  or  to  adopt  some 
other  artificial  contrivance  (o).  By  the  7  Will.  4 
ic  1  Vict.  c.  26,  8.  3,  the  power  of  devising  now  ex- 
tends to  all  real  estate  of  the  nature  of  customary  free- 
hold, or  tenant  right,  or  copyhold  (p). 

(m)  Doe  d.  Hamilton  y.  aifi,  4  Per.  &  D.  579  ;  12  Ad.  &  E.  56&, 

(n)  Roe  d.  Conolly  v.  Vernon,  5  East,  83 ;  Cook  y.  Danvers, 
7  East,  299. 

(o)  Willan  y.  Lancaster,  3  Russ.  108 ;  Doe  d.  Edmunds  y.  lAevo- 
eUyn,  2  Cr.  M.  &  R.  516 ;  see  3  Real  Prop.  Rep.  21,  22. 

(p)  See  aiKte,  pp.  53,  54. 
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In  YaluatioDs  under  the  Copyhold  Act.  1862,  the  cireum- 

1  t       •  I       /•     .1.  .        /•      .        ■tancei  to  be 

Talaers  are  to  take  into  account  the  facilities  for  im-  coniidered  in 

n    t  n  y       •  valuation  of 

provement,  customs  of  the  manor,  fines,  henots,  re- lord'i  right*, 
liefs,  quit  rents,  chief  rents,  escheats,  forfeitures,  and 
all  other  incidents  whatever  of  copyhold  or  customary 
tenure,  and  all  other  circumstances  affecting  or  relating 
to  the  land^  which  shall  be  included  in  the  enfranchise- 
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menti  and  all  advanti^es  to  arise  therefrom,  and  shall 
make  dae  allowance  for  the  same  (a). 

1.  Fines  payable  on  the  Change  of  Lord, 

Fines  may  be  -payable  to  tbe  iord  by  the  copy- 
holder^ either  on  the  change  of  the  lord  or  on  the 
change  of  the  tenant.    When  the  fine  is  due  on  the 
change  of  the  lord  such  change  must  be  by  the  act  of 
Oody  and  not  in  conseqnence  43i  any  act  of  the  lord 
himself.     It  can,  therefore/be  only  claimed  on  the 
death  of  the  lord.    Even  an  alleged  custom  for  pay- 
ment of  a  fine  in  cases  in  which  the  change  was  by 
reason  of  the  lord's  own  act  cannot  be  supported  (b). 
Where  the  fine  is  claimed  only  on  death,  any  lord  who 
has  a  right  to  admit  has  also  the  right  to  such  fine  on 
the  death  of  his  predecessor,  whether  he  be  tenant  for 
life  only,  or  by  the  curtesy,  or  the  like  (c). 

By  the  custom  of  several  manors  in  the  counties 
of  Cumberland  and  Westmoreland  and  the  north  of 
England  a  general  fine  becomes  payable  on  the  death 
of  the  lord,  even  where  he  aliens  the  manor  in  his 
lifetime;  and  this,  on  appeal  to  the  House  of  Lords, 
was  held  to  be  a  good  custom  (^d).  It  should^  how- 
ever, be  observed,  that  lands  of  these  manors  are  for 
the  most  part  held  for  the  joint  lives  of  the  admitting 
lord  and  the  tenant,  so  that  on  the  death  of  either  a 
fine  becomes  payable  for  renewal  (e). 

2.  Of  Fines  due  on  the  Admission  of  Tenants, 
A  fine  due  on  the  change  of  a  tenant  is  defined  '^  a 

(a)  15  &  16  Vict  c.  51,  s.  16. 

lb)  Co.  Litt.59b;  1  Watk.  345,  4th  ed. 

(c)  Duke  qf  Somerset  v.  France,  I  Str.  654 ;  Anon,  Cary,  6 ; 
Fortes.  41. 

(d)  Lowther  v.  Rawy  2  Br.  P.  C.  451. 

(e)  1  Watk.  345,  n.,  4th  ed. ;  ante,  pp.  81 — 83. 


Of  Fines.  80 

nm  of  money  payable  by  custom  to  the  lord  on  the 
admission  of  every  tenant,  for  each  tenement  to  which 
his  admitted''  (f).  Such  fine,  whether  payable  on  certain  and 
alienation  or  descent,  is  primd  facie  uncertain,  or,  as  Siim!*^ 
it  is  usually  called,  arbitrary,  and  the  onus  of  proof 
is  on  the  tenant  to  show  a  custom  for  the  payment  of 
a  fine  certain  (^).  In  many  manors  the  fines  are  cer* 
tain,  as  6s,  Sd.  for  the  admission  to  every  house  or  to 
e?ery  acre  of  land  (k).  In  order  to  constitute  cer- 
tainty it  is  not  requisite  that  the  amount  of  the  fine 
sbould  be  positively  fixed ;  it  may  be  fixed  relatively, 
as  one  year's  value  of  the  land  at  the  time  of  admis- 
sion (t).  Where  the  fines  are  certain,  they  are  gene- 
rally small  and  inconsiderable. 

The  custom  to  take,  as  the  amount  of  .fine  on  the 
admission  of  a  purchaser,  ten  per  cent,  on  the  pur- 
chase money  cannot  be  supported,  however  long  it 
may  have  continued*  A  tenant  who  has  paid  such  a 
fine  by  compulsion  may  recover  back  the  excess  be- 
jond  the  two  years'  improved  value  {k). 

By  the  custom  of  a  manor  there  may  be  certain  as 
well  as  arbitrary  fines.  Thus  it  w^s  found  that  by  the 
custom  of  the  manor  arbitrary  fines  were,  payable  only 
on  alienation,  and  that  on  the  death  of  a  tenant  his 
CQstomary  heir  paid  upon  admittance  a  small  fixed 
sum,  and  the  widow  was  admitted  to  her  freebench 
without  any  payment  (2).  In  some  manors  it  is  not 
customary  to  pay  any  fine  on  the  admittance  of  a 
person  taking  by  descent j(m) ;  but  generally  a  fine  is 

(/)  1  Walk.  CJop.  346,  4tb  ed. 
(g)  Denny  v.  Leman,  Hob.  13^. 
{h)  Kitcb.  200,  201 ;  Skin.  248. 

(t)  ntut  V.  Perkins,  3  Lev.  255  ;  Cartb.  12 ;  2  SHow.  307. 
(*)  Leake  v.  Lord  Pigot,  1  Selw.  N.  P.  85. 
(I)  White  V.  Cudd&n,  8  CI.  &  Fin.  766  ;  4  Y.  &  Coll.  Excb.  25. 
(m)  Doe  d.  Tarrmt  v.  HeUcer,  3  T.  R,   162 ;   Kitcb.  103  b ; 
Bongl  726,  n. ;  1  Freem.  496. 
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doe  on  the  admission  of  the  heir ;  and  althoug^b  he 
may  surrender  before  admission,  the  lord  is  not  bound 
to  receive  his  surrender  before  payment  of  the  fine. 
Amount  of  Reference  must  be  had  to  the  court  rolls  of  the 
Sbc^™^  manor  to  decide  whether  the  fine  be  certain  or  arbi- 
trary (n).  As  the  presumption  of  law  is  that  a  fine 
is  arbitrary,  certainty  will  not  be  established  if  a 
variation  in  payments  can  be  proved  by  a  long  and 
uniform  series  of  entries  in  ancient  court  rolls,  but  a 
few  contradictory  instances  will  not  have  much  weight 
either  way  (o).  Although  an  arbitrary  fine  is  due,  the 
rule  is  now  established  that  it  ought  not  to  exceed  two 
years*  improved  value  of  the  copyhold  tenements,  de- 
ducting the  quit  rents,  but  not  the  land-tax  (jp).  If 
the  lands  are  let  at  a  fair  rent  to  a  tenant,  the  rent 
which  he  pays  to  his  landlord  will  be  the  best  evidence 
of  the  improved  annual  value  (q).  Neither  the  lord  nor 
the  tenant  is  estopped  by  the  amount  of  the  rent  re- 
served. Where  the  rent  reserved  by  the  tenant  was 
16^.,  and  the  lord  showed  the  annual  value  to  be  50/., 
Lord  Sardwicke,  C.,said,  **  the  present  improved  value 
is  all  the  lord  has  to  look  after"  (r).  As  the  rent 
reserved  in  a  lease  of  copyholds  is  not  conclusive  as 
to  the  amount  of  a  fine  payable  to  the  lord,  the  tenant 
may  show  that  the  actual  value  of  the  premises  de- 
mised is  less  than  the  rent  reserved,  and  the  fine  must 
then  be  estimated  according  to  the  actual  value  (s). 
Deduction  in     If  upon  letting  of  copyholds  the  tenant  undertakes 

Tespccc  Oi  re*        _  ^        ^  ^ 

pairs.  to  keep  the  premises  m  repair,  such  tenant  when  he 

(n)  Allen  v.  Abrahami  2  Bulst.  32 ;  ffopton  v.  JSigginSf  Toth. 
167  ;  Smith  v.  Sallett,  2  Ch.  R.  76 ;  see  pott,  Ch.  VI. 

(o)  Trotter  v.  Blake,  2  Mod.  231  ;  Lex  Oust  159,  160;  Gerard's 
ease,  Godb.  265  ;  1  Watk.  Cop.  370,  4th  ed. 

{p)  Halton  V.  Hassell,  2  Str.  104<2 ;  Orant  v.  Astle,  Dougl.  722. 

(q)  thno  V.  Golding,  Cro.  Car.  196. 

(r)  Halton  v.  HasseU,  2  Str.  1042. 

(s)  Earl  Verulam  v.  Howard,  5  M.  &  P.  148 ;  7  Bing.  327. 
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agrees  to  pay  the  rent  must  have  taken  into  his  calcula- 
tion the  annual  expenditure  which  the  repairs  will  cost 
him,  and  will  pay  so  much  less  to  the  landlord  as  such 
estimated  repairs  amount  to.  In  such  case,  therefore, 
Ae  amount  of  the  annual  repairs  would  virtually  and 
Bobstantially  be  deducted  out  of  the  value;  that  is, 
the  rent^  which  is  the  evidence  of  such  value,  is  not 
Bscertained  and  arrived  at  without  making  such  de- 
doction.  So  again,  if  the  premises  are  kept  in  the 
landlord's  own  hand,  in  estimating  the  value  which 
the  premises  are  to  him,  the  same  process  must  be 
resorted  to,  and  one  of  the  data  of  the  calculation  of 
actual  value  must  be  an  allowance  for  the  ordinary 
tnnual  expenditure  necessary  to  keep  the  premises  in 
repair  (<). 

In  one  case(tt)  a  question  was  raised  as  to  the 
necessity  of  estimating  the  annual  value  of  the  land, 
subject  to  a  deduction  of  the  local  drainage  or  fen  rate. 
The  court  gave  no  opinion  on  that  point,  but  evidently 
inclined  to  think  that  it  ought  to  be  deducted,  and 
that  it  was  distinguishable  from  the  land  tax. 

The  Real  Property  Commissioners  observe,  "The  Arwtrary 
arbitrary  fine  due  to  the  lord  in  most  manors,  on  improvement 
descent  and  alienation,  has  a  direct  tendency  to  dis-  ^ 
courage  agriculture,  and  to  prevent  the  erection  of 
buildings.    This  fine  is  usually  considered  to  be  the 
amount  of  two  years  improved  value  of  the  premises 
at  the  time  of  the  admittance  of  the  heir  of  alienee ; 
and  where  several  are  admitted  as  joint  tenants,  a 
farther  claim  is  made  by  reason  that  the  tenancy 
embraces  more  than  one  life,  and  the  principle  on 
which  the  fine  is  to  be  calculated  in  such  a  case  re- 

(0  Bickardson  y.  Kefititf  6  Mann.  &  6.  485  ;  see  p.  496. 
(«)  Dean  and  Chapter  cf  Ely  V.  Caldecot,  8  Bing.  489 ;  see 
1  Scriy.  407,  n.  (c> 
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BninB  QiiaetlML  Ue  payment  to  the  lord,  according 
to  the  improTed  Ysfaiey  is  not  merely  a  fixed  share  of 
the  profits  of  the  soil,  or  any  proportion  of  the  valae 
of  the  fee  simpley  hot  a  tax  npon  the  capital  of  the 
tenant  laid  oot  in  improYement.  The  tenant  is  un- 
willing to  sahmit  to  snch  a  tax  when  he  can  avoid  it, 
and  accordingly  there  is  a  great  indisffbsition  to  build 
houses,  or  otherwise  to  expend  any  considerable  sum 
upon  land  subject  to  such  a  burthen.  The  land  re- 
maining unimproyed,  no  benefit  accrues  to  the  lord. 
It  may  be  observed,  that  whencYer  there  is  a  sub- 
division of  the  right  to  the  profits  of  the  same  land 
between  diffsrent  individuals,  although  the  parts  are 
necessarily  equal  to  the  whole  in  legal  interest,  they 
are  by  no  means  so  in  actual  value.  With  respect  to 
copyholds,  -  the  benefit  accruing  to  the  lord  from  bis 
rights  over  the  copyhold  tenements  bears  no  proportion 
to  the  injury  they  occasion  to  the  tenant,  and  a  change 
of  the  tenure,  whenever  it  can  be  efiected,  will  be  for 
the  benefit  of  both  (j:)." 

3.  Of  the  Assessment  of  Fines. 

Fine  to  be  Of  common  right  it  belongs  to  the  lord  or  steward 
lord  or  ^  to  asssss  the  fine  (y).  Whether  a  fine  be  reasonable  or 
not  is  for  the  determination  of  a  jury,  upon  the  evi- 
dence to  be  submitted  on  behalf  of  both  the  lord  and 
.tenant  (2;).  An  individual  copyholder  cannot  obtain 
relief  in  "equity  against  an  unreasonable  fine,  though  a 
bill  may  be  brought  to  settle  a  general  fine  payable 
by  all  the  copyholders  of  a  manor  to  avoid  multiplicity 
of  suits  (a).    Where  a  person  holds  several  copyholds 

^x)  ^  Real  Property  Rep.  pp.  15, 1^. 
(y)  Lord  Northwick  v.  Stanway,  6  East,  57  ;  2  Smith,  226. 
(«)  Lord  Vertdam  v.  Howardt  7  Bing.  327* 
(a)  Cowper  v.  Clerks  3  P.  Wms.  155  ;  Brown  v.  Howard,  1  £q. 
Cas.  Abr.  163  ;  Mayor  of  York  v.  Pilkington,  1  Atk.  282. 


steward. 
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bj  several  titles  of  the  same  manor,  the  lord  mast 
assess  and  demand  the  fines  severally,  for  the  tenant 
maj  refase  to  pay  the  fine  for  one  and  pay  it  for  the 
others  (Jb).  Particular  customs  for  the  assessment  of 
fines  by  the  homage,  in  case  of  disagreement  with  the 
lord,  have  been  supported,  where  copyholders  for  life 
bave  the  right  to  nominate  their  successors  (c). 

A  regular  assessment  of  the  fine  is  necessary  ((£), 
though  it  need  not  be  entered  on  the  rolls  (a).  The 
specific  sum  so  assessed  must  be  personally  demanded 
of  the  tenant  (y)  by  the  lord  or  his  steward,  for  if  a 
larger  sum  than  is  due  be  demanded,  a  new  demand 
of  the  precise  sum  must  be  made  before  the  lord  can 
recover  at  law ;  for  he  shall  not  on  such  former  de- 
mand recover  what  is  actually  due,  but  judgment 
shall  be  given  against  him  (^).  So  if  too  large  a  sum 
be  assessed,  and  the  lord  remit  the  excess,  and  demand 
ooly  the  sum  actually  due,  a  new  assessment  must  be 
made  to  entitle  the  lord  to  proceed  (A). 

An  action  of  debt  lies  for  the  recovery  of  a  copyhold 
fine  (i).  All  actions  of  debt  for  any  fine  due  in  respect 
of  any  copyhold  estates  must  be  brought  within  six 
years  after  the  cause  of  action  accrued  (A).  The 
remedy  by  seizure  until  payment  of  the  fine  will  be 
mentioned  under  the  head  of  forfeitures  (/). 

(6)  4  Rep.  28  a ;  1  Watk.  Cop.  378,  4th  ed. 

(c)  \  Scnv.  Cop.  417 ;  1  Watk.  Cop.  371, 4th  ed. 

{d)  Dougl.  727,  731 ;  2  Coll.  Jur.  340. 

(e)  Lord  Northtvick  v.  Stantvay,  6  East,  56, 

if)  Dermy  v.  Lemman,  Hob.  135  ;  Trotter  v.  Blake,  2  Mod.  229. 

ig)  Titus  v.  Perkins,  Skin.  249 ;  Lord  Northwick  v.  Stanway, 
6  East,  56. 

{h)  Bac.  Abr.  Copyholds  (1.4). 

(»)  Grant  v.  Astle,  2  Dougl.  721. 

(4r)  3  &  4  Will.  4,  c.  42,  s.  3 ;  the  4th  section  contains  a  saving 
in  favour  of  persons  under  disabilities. 

(Q  See  post,  s.  6. 
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4.  Of  Fines  exceeding  Two  Years*  Value, 

whenioi^  The  rule  that  the  lord  shall  be  restricted  to  two 
to  two  yean'  yesrs'  value  of  the  tenements  is  subject  to  some  ex- 
ceptions. Where  a  fine  is  payable  on  the  admission  of 
a  purchaser  only,  and  not  on  the  admission  of  a  person 
taking  by  descent,  the  lord  is  not  restricted  to  two 
years'  value,  but  may,  in  the  absence  of  any  custom 
to  the  contrary,  take  four,  five  or  even  seven  years' 
value  (my. 

Where  by  the  custom  of  the  manor  a  fine  is  payable 
by  a  purchaser  on  his  Jirst  purchase  only,  and  none 
for  any  subsequent  purchases  made  of  lands  within  the 
same  manor,  there  is  no  restriction  in  respect  of  the 
amount  of  the  fine  to  be  taken  on  his  first  admission  (n). 
In  some  manors,  as  in  those  of  Hai^ow  on  ths  Sill, 
Croydon,  Lambeth  and  Richmond,  a  fine  is  payable 
on  the  first  purchase  only  of  lands  within  the  manor; 
as  if  he  purchase  an  acre  of  land,  the  purchaser  shall 
pay  a  fine  on  his  admission  to  it,  but  if  he  purchase 
fifty  acres  afterwards,  he  shall  pay  no  further  fine(o). 
Where  by  the  custom  of  a  manor  persons  not  being 
previously  customaty  tenants,  or  not  dwelling  in  the 
manor,  purchasing  by  surrender  customary  lands 
within  the  manor,  were  liable  to  pay  a  larger  fine  to 
the  lord  than  tenants  or  inhabitants ;  and  a  person  not 
being  a  tenant  or  inhabitant  had  purchased  the  equity 
of  redemption  in  a  customary  estate,  and  in  order  to 
save  the  larger  fine  due  in  respect  thereof,  had  sub- 
sequently become  the  purchaser  of  a  smaller  estate; 
the  court  granted  a  mandamus  to  the  lord  and  steward 
to  admit  him  to  the  latter ;  and  as  the  return  thereto 

(m)  Pimenfs  case^  Freem.  496. 

(n)  Kay  v.  DilUngton,  1  Freem.  496 ;  Morgan  y.  Skmdemfre, 
2  Ch.  C.  134. 
(o)  1  Watk.  Cop.  872, 4th  ed. 


•    -■  .  -.Jvhr  J  .  1.     . 


Dot  allege  any  act  of  fraud  in  the  transaction,  the 
numdamus  was  made  peremptory,  although  the  effect 
of  admittance  to  the  smaller  estate  would  be  to  defeat 
the  lord's  claim  to  the  fine  due  upon  the  larger  estate 
first  purchased  (p). 

Again,  on  the  grant  of  lands  coming  into  the  lord's 
baods  by  escheat,  &c.y  where  he  is  not  compellable  to 
regranty  he  ipay  take  what  fine  he  pleases  on  the 
admission  of  a  new  tenant  ( j^) ;  for  as  in  that  case  the 
lord  is  under  no  obligation  to  grant  at  all,  he  may  fix 
his  own  terms  as  the  price  of  such  voluntary  acts; 
and  if  the  person  soliciting  the  grant  think  the  price 
too  high,  he  is  at  liberty  to  decline  it,  and  no  one  is 
injured. 

It  should  also  be  observed  that  in  the  case  of  copy- 
holds for  lives,  where  there  is  no  custom  to  renew  on 
payment  of  a  certain  fine,  the  lord  may  insist  on  his 
own  terms  (r). 

5.  Of  the  several  Interests  for  which  Fines  are 

payable. 

The  admission  of  one  joint-tenant  is  the  admission  Joint  te- 
of  all,  and  the  fine  becomes  payable  when  any  one  is 
admitted.  Thus  a  copyholder  surrendered  to  the  use 
of  bis  will,  and  devised  to  siz  trustees.  One  offered 
to  be  admitted,  but  the  lord  refused  to  admit  him 
without  the  others,  who  intended  to  renounce.  All  the 
trustees  not  coming  in,  the  lord  entered  for  a  for- 
feiture ;  but  the  whole  court  held  that  the  lord  ought 
to  have  admitted  the  trustee  who  offered  himself,  and 
then  he  might  have  proceeded  to  recover  his  fine  for 

(p)  J2»  Y.  Meer  and  Forton,  2  D.  &  R.  824 ;  &  C.  nom.  Re* 
yr,BMgheyy  1  B.  &  C.  565. 
{q)  13  Rep.  3 ;  Hetl.  6  ;   Wharton  y.  King,  Anstr.  659. 
(r)  1  Wat.  Cox).  374,  4th  edL,  ante,  p.  66. 


96  Sighit  of  Lords  and  Tenants. 

all  the  six  trustees,  if  it  was  doe  either  by  law  or  the 
custom  of  the  manor.  The  court  also  thought  th6 
lord  had  been  too  hasty  in  entering  for  a  supposed 
forfeiture  before  admittance ;  for  that  a  seizure  quou^ 
que  was  only  until  some  body  claimed  to  be  admitted. 
Here  one  joint-tenant  offered,  and  so  it  was  clear  the 
lord  had  no  right  to  seize.  Judgment  was  accordingly 
given  for  the  defendants  («).  On  the  death  of  one  of 
several  joint-tenants,  the  survivors  take  the  whole  by 
survivorship  without  any  admittance  or  the  payment 
of  any  fine  (t),  unless  some  act  has  been  done  to  sever 
the  joint-tenancy. 

If  the  legal  interest  in  copyholds  be  devised  to  two 
trustees,  and  one  refuses  to  accept  the  trust,  the  effect 
of  such  refusal  is  to  vest  the  entire  legal  estate  in  the 
continuing  trustee,  who  may  then  be  admitted  to  the 
whole  interest  (u).  It  is  to  be  observed  that  when 
copyholds  are  devised  to  several  trustees  as  joint-te- 
nants, the  increase  of  the  fine  on  account  of  the  num- 
ber of  tenants  may  be  avoided  by  some  of  the  trustees 
releasing  or  disclaiming  in  favour  of  one  of  the  trus- 
tees, so  as  to  make  him  sole  tenant  (v).  The  effect  of 
a  disclaimer  by  any  trustee  is  to  place  the  disclaiming 
trustee  in  the  same  situation  as  if  no  devise  had  been 
made  to  him  (x).  A  copyhold  may  be  disclaimed  by 
parol  or  other  msXter  in  pais  (y) ;  but  it  is  advisable 
that  a  trustee  refusing  to  accept  a  trust  should  execute 
a  deed  of  disclaimer,  because  it  affords  clear  evi- 
dence {z). 

[s)  Roe  d.  Ashton  v.  Hutton,  2  Wils.  162. 

[t)  Co.  Cop.  B.  56,  Tr.  130 ;  Roe  d.  Ashton  v.  HuHon^  2  Wils.  162. 

>)  Reed  v.  Shergold,  10  Ves.  330 ;  Begbie  v.  Cook,  2  Bing.  N.  C. 
79;  2  Scott,  128. 

(v)  2  Preston  on  Abst  226. 

(x)  Rex  V.  Wilson,  5  Mann.  &  R.  140;  10  B.  &  C.  5, 

iy)  Ibid. 

(z)  Stacey  v.  Elph,  1  My.  &  K.  195 ;  see  Peppercorn  v.  Waymemi 
5  De  G.  &  S.  230;  Shelford's  Real  Prop.  Stat  360,  5th  ed. 
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The  lord  of  a  tnaaor  is  boand  to  admit  the  custo* 
nary  heir  of  a  copyholder  in  fee,  although  there  be  a 
nrrender  to  the  use  of  a  will,  and  a  de?i§e  by  the 
mnrenderor,  there  being  no  claim  of  admittance  on 
the  part  of  the  devisee.  So  although  it  appear,  upon 
the  return  to  a  mandamus,  that  the  non-claim  of  ad- 
mittance on  the  part  of  a  devisee  is  the  result  of  a 
contrivance  between  him  and  the  customary  heir  to 
deprive  the  lord  of  the  fine  which  would  be  payable 
on  the  admittance  of  the  devisee  (a). 

In  the  admission  of  joint-tenants  to  copyholds  sub-  Fines  <m  ad- 
ject to  an  arbitrary  fine,  the  fine  is  to  be  calculated  on  joint-teiwnto. 
the  number  of  lives,  by  beginning  with  two  years' 
improved  value,  and  halving  it,  and  then  halving  the 
half  of  it ;  and  so  in  a  geometrical  series,  by  which 
means  the  fine  can  never  equal  four  years'  improved 
value  (6).  Where  the  lord  admitted  fourteen  joint- 
tenants  to  a  copyhold  of  inheritance,  with  a  power  for 
himself  to  nominate  nine  others,  with  the  approbation 
of  a  Master  in  Chancery,  when  the  number  should  be 
reduced,  to  'five,  and  thereupon  to  take  a  reasonable 
fine  on  such  fresh  admission  of  the  old  and  new 
tenants,  it  was  held  by  the  Court  of  Exchequer  Cham- 
ber that  the  principle  of  assessment  laid  down  in  the 
preceding  case  was  inapplicable,  and  that  a  deduction 
should  be  made  on  account  of  the  right  to  take  a  new 
fine  on  the  failure  of  nine  lives  out  of  fourteen  instead 
of  nine  absolutely  (c). 

A  testator  devised  certain  real  estates  to  three  trus- 
tees upon  certain  trusts,  and  by  his  will  directed  that, 
ia  the  event  of  any  of  the  trustees  dying  or  ceasing  to 

(a)  Rex  ?.  Wilson,  5  Mann.  &  R.  140;  10  B.  &  C.  80. 

{h)  mUm  Y.  Hoate,  2  B.  &  Ad.  350 }  10  Ad.  &  £.  236 ;  2  P.  & 
D.  241. 

(c)  Hoare  v.  Wilson,  10  Ad.  &  E.  245,  n.  See  1  Scriv.  Cop. 
S21— 334, 4th  ed. 
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acty  others'  shoald  be  appointed,  so  that  there  might 
ali^ays  be  three  trustees  for  the  purpose  of  carrying 
the  trusts  of  the  will  into  execution ;  and  he  also  di- 
rected a  transfer  of  the  estates  upon  every  such  new 
appointment.     In  execution  of  the  trusts  contained  in 
the  will,  several  copyhold  estates  were  purchased,  and 
the  trustees  were  admitted,  and  the  estates  were  trans- 
ferred to  new  trustees  from  time  to  time.     At  length 
one  of  the  trustees  having  died,  and  another  declined 
to  act,  the   third   surrendered  the  copyhold   estates 
to  himself  and  two  new  trustees,  and  the  three  were 
duly  admitted  by  the  lord.    It  was  held,  that,  although 
one  of  the  surrenderees  was  also  a  surrenderor,  this  was 
an  admittance  of  all  three  to  a  new  estate,  and  that 
the  fine  being  payable  in  respect  of  the  admission  to 
that  new  estate  was  correctly  assessed  as  upon  an  ad- 
mission de  novo  of  three  tenants  as  joint-tenants  of  the 
estate.    The  fine  payable,  according  to  the  custom  of 
the  manor,  on  the  admittance  to  a  single  tenant  in  fee, 
was  two  years'  improved  value;  and  where  several 
persons  had  been  admitted,  they  had  paid  fines  as- 
sessed two  years  for  the  first  life,  one-half  of  that  for 
the  second,  and  one-half  of  that  last  sum  for  the  third, 
it  was  held  that  that  was  the  proper  mode  of  calcu- 
lating the  fine  in  the  present  case(c2). 
Coparceners.       Several  coparceners  constitute  but  one  tenant,  and 
one  admission  will  be  sufficient,  and  one  fine  due  on 
their  admittance.     If  they  are  admitted  severally^  the 
fine  must  be  apportioned,  and  each  of  them  pay  a 
proportion  of  the  fine.     On  the  death  of  one  copar- 
cener, the  heir  or  devisee  of  the  deceased  coparcener 
must  be  admitted  to  the  share  of  the  deceased  copar- 
cener, and  pay  a  fine  {e)»    It  would  seem  that  copar- 
ceners admitted  together  may  release  to  each  other  as 

id)  Sheppard  t.  Woot^ord,  5  Mee.  &  W.  608. 
(e)  Watk.  Cop.  338,  362,  4th  ed. 
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joint  tenaDts  may  do,  as  they  have  the  same  unities  of 
interest,  title  and  possession  (f) ;  and  if  so,  no  farther 
admission  can  be  necessary  than  in  the  case  of  joint 
tenants  (^).  But  if  one  coparcener  surrenders  his 
share  either  to  the  use  of  the  other  coparceners  or  to 
a  stranger,  a  new  admission  will  be  necessary,  and  a 
fine  payable  (h)» 

Tenants  in  common  take  several  estates,  and  must  Tenants  in 
be  severally  admitted.  If  one  tenant  in  common  sur-  '^°™™®"' 
render  to  another  or  die,  the  surrenderee  or  the  heir, 
or  devisee,  must  be  regularly  admitted  (i).  If  several 
undivided  shares  of  a  copyhold  become  reunited  in 
one  person,  they  again  form  one  entire  estate  and 
tenement  (A).  But  the  estates  of  tenants  in  common 
coQtiDue  separate  until  they  are  reunited  by  the  ad- 
mittance of  the  surrenderee  of  all  the  shares.  A  tes- 
tator devised  certain  copyhold  tenements  to  his  son 
W.  M.  for  life,  remainder  to  the  children  of  W.  M.  as 
tenants  in  common  in  tail,  remainder  as  to  one  moiety 
to  his  daughter  P.  for  life,  remainder  to  her  children 
as  tenants  in  common  in  tail ;  and  as  to  the  other 
moiety,  to  his  daughter  S.  for  life,  remainder  to  her 
children  as  tenants  in  common  in  tail.  W.  M.  was 
admitted,  and  died  in  1844  without  issue,  P.  and  S. 
having  previously  died  leaving  issue.  After  the  death 
of  W.  M.,  the  only  child  of  P.  and  the  four  children 
of  8.  surrendered  to  B.  by  the  description  of  "all  that 
piece  or  parcel  of  land  late  in  the  occupation  of  W. 
M."  It  was  held  that  on  the  admittance  of  T.  B.  five 
different  fines  and  five  sets  of  fees,  and  five  stamp 

(/)  2  Bl.  Com.  188 ;  2  Bing.  286. 
ig)  1  Watk.  Cop.  340,  4th  ed. ;  ante,  p.  96. 
(A)   Ibid. ;  1  Scriv.  Cop.  348,  4th  ed. 
(i)  Co.  Cop.  s.  56,  Tr.  130;  1  Watk.  Cop.  340,  4th  ed. 
{k)  Gurland  v.  Jekyll,  2  Bing.  303 ;  Holhway  v.  Berkeley,  6  B. 
&  C.  14. 
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duties  were  payable  (I),  Tenants  in  common  ban  not 
release  to  each  other;  but  the  customary  heir  or  de- 
visee of  each  must  be  admitted,  and  pay  a  fine(m). 
Freebench.  There  is  great  obscurity  on  the  whole  subject  of  ad- 
mittance to  freebench,  and  on  the  fines  due  in  respect 
of  it.  *^  The  sounder  opinion  appears  to  be,  that  it  is 
only  in  certain  kinds  of  freebench,  namely,  where  a 
widow  has  a  part  and  not  the  whole,  that  there  is  ad- 
mittance; the  husband's  seisin  continuing  where  she 
has  the  whole.  However,  I  am  nearly  certain  that  no 
example  can  be  found  in  any  manor  of  an  arbitrary  fine 
on  such  admittance"  (n).  Mr.  Watkins  observes (o), 
"  There  are  indeed  books  in  which  it  is  laid  down 
that  the  widow  must  be  admitted  to  her  freebench 
and  pay  her  fine(p);  yet  according  to  others  (which 
seems  the  better  opinion)  she  shall  be  in  of  the  estate 
of  her  husband  without  admission,  and  consequently 
without  fine;  the  estate  in  freebench  being  considered 
as  an  excrescence  growing  itself  out  of  that  of  the  hus- 
band, and  being  as  it  were  a  continuance  of  it'^(^).  It 
is  the  same  with  respect  to  curtesy;  for  the  husband 
shall  have  his  curtesy  without  being  admitted  after 
the  death  of  his  wife(r).  In  order  to  prove  the  hus- 
band's right  to  curtesy  three  entries  were  read  from 
the  court  rolls  of  admissions  of  husbands  on  the  deaths 
of  their  wives,  who  respectively  had  been  admitted  in 
their  lifetimes.  In  this  case  the  widow  had  not  been 
admitted.    The  court  said  the  admission  of  the  wife  is 

(I)  Reg,  ▼.  Lords  of  Manor  of  Evendon,  16  Law  J.  Q.  B.  18. 

(m)  Co.  Cop.  8.  56,  Tr.  130. 

(n)  Per  Lord  Brougham,  White  y.  Cuddon,  8  CI.  &  Fin.  786.  i 

(o)  1  Watk.  Cop.  362,  4th  ed.;  see  2  ibid,  71,  72,  4th  ed.;  see 
1  Scriv.  Cop.  298,  349,  4th  ed. 

(p)  Co.  Cop.  8.  56,  Tr.  128;  see  1  Leon.  1. 

{q)  Hob.  181. 

(r)  1  Watk.  Cop.  363,  4th ed.;  2 ibid,  73—7^,  4th  ed.;  1  Scriv. 
Cop.  349,  4th  ed. 
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not  a  necessary  ingredient  by  the  custom  to  hold  for 
iierlife,  in  cases  where  the  title  of  the  wife  is  complete 
witboat  admission  by  the  general  law  of  copyholds, 
as  is  the  case  where  her  title  is  as  heir;  in  which  case 
any  person  may  derive  title  through  her  by  operation 
of  law  without  admittance;  and  the  title  of  the  hus- 
band to  be  tenant  by  the  curtesy  is  by  operation  of 
hw(«). 

The  admittance  of  the  tenant  for  life  being  the  ad-  Admittance 
mittance  of  all  in  remainder,  the  lord  of  a  manor  who  ufeandthoM 
iaa  taken  a  full  fine  on  the  admittance  of  a  tenant  for  *°'*™**°^*'- 
life  is  not  entitled  to  another  full  tine  upon  the  admit- 
tance of  the  remainder-man  as  tenant  in  fee,  unless 
the  imposition  of  such  latter  fine  is  authorized  by  the 
special  custom  of  the  manor (^).  A  devisee  in  fee  of 
a  copyhold  on  his  admittance  paid  the  lord  the  full 
fine  dae  by  the  custom  of  the  manor.  He  afterwards 
sorrendered  the  premises  to  the  use  of  himself  and  his 
assigns  for  life,  with  divers  remainders  over;  and  on 
being  admitted  tenant  for  life  of  the  surrendered  pre- 
mises in  a  manor,  where  two  years'  improved  annual 
Talae  was  payable  on  the  admission  of  a  tenant  as  heir, 
devisee  or  surrenderee,  he  paid  a  fine  of  Is.  to  the  lord ; 
it  was  held  that  in  the  absence  of  a  custom  within  the 
manor  to  sanction  it,  no  fine  was  payable  on  the  ad- 
mission of  the  remainder-man ;  the  admission  of  the 
tenant  for  life  being  the  admission  of  the  remainder- 
man (w).  Tindaly  C.  J.,  said,  "When  the  tenant  for 
life  in  this  case  claimed  to  be  admitted  to  his  new 
estate,  the  lord  might  have  refused  to  admit  him  ex- 
cept upon  payment  of  a  full  fine  for  the  whole  estate, 

(«)  Doe  d.  Mtlner  v.  BrighHoen,  10  East*  583. 

(0  Barnes  v.  Carke,  3  Lev.  308 ;  4  Rep.  22  b  ;  Blackhurne  v. 
Qrm>e»t  1  Mod.  120 ;  Dean  and  Chapter  of  Ely  v.  Caldecott,  1  Moore 
&8.633;  SBing.  439. 

(«)  Phypers  v.  Ebum,  3  Scott,  634 ;  3  Bing.  N.  C.  250. 
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or  a  fine  fairly  apportioned,  and  then  the  remainder- 
man's proportion  might  have  been  made  the  subject  of 
an  action  or  a  seizure  quousque^^  (a;). 

The  testator  having  surrendered  copyholds  to  the 
use  of  his  will,  devised  them  to  trustees  for  sixty- 
years,  on  certain  trusts,  subject  to  which  he  devised  to 
H.  for  life,  remainder  to  his  first  son  in  tail,  with  re- 
mainders over,  with  a  proviso  for  cesser  of  the  term. 
On  the  death  of  the  testator,  in  1813,  the  trustees  were 
admitted  and  a  fine  was  paid:  the  trusts  of  the  term 
were  satisfied.  By  a  private  act,  the  7  &  8  Vict.  c. 
xxiv,  new  trustees  therein  named  were  empowered  to 
sell  the  copyholds  freed  and  discharged  from  the  limi- 
tations of  the  will,  and  by  any  surrender  by  them 
made,  according  to  the  custom  of  the  manor,  and  in 
the  same  manner  as  if  they  were  the  copyhold  tenants 
of  the  same,  to  surrender  them  to  the  use  of  the  pur- 
chaser, his  heirs  and  assigns.  No  estate  was  given 
to  the  new  trustees  by  the  act:  it  contained  a  clause 
saving  the  rights  of  all  persons  except  those  interested 
under  the  will.  The  new  trustees  sold  the  copyholds, 
and  tendered  a  surrender  to  the  steward,  which  was 
refused,  on  the  grounds  that  they  must  be  admitted 
tenants  of  the  manor  before  they  could  surrender,  and 
that  the  estate  tail  could  only  be  barred  by  surrender 
for  that  purpose,  on  which  by  the  custom  of  the 
manor  a  fine  would  be  due  to  the  lord.  The  court 
thought  the  custom  of  the  manor  by  no  means  showed 
the  necessity  of  two  surrenders ;  and  in  reference  to 
the  15th,  •22nd,  40th,  42nd,  50th  and  52nd  sections  of 
3  &  4  Will.  4,  c.  74,  it  seemed  clear  that  the  tenant 
for  life  and  remainder-man  in  tail  might  (independent 
of  the  private  act)  by  one  surrender  have  barred  the 

(«)  3  Scott,  645. 
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entail  and  conveyed  to  the  parchaser,  and  that  only 
one  fine  would  in  such  case  have  been  payable,  it  being 
always  recollected  that  the  tenant  for  life  and  remain- 
der-man had  already  been  admitted  by  the  operation 
of  the  admittance  of  the  original  trustees  (^). 

If  two  joint  tenants  or  two  tenants  in  common,  or  a 
tenant  for  life  and  remainder-man,  join  in  a  surrender 
to  a  purchaser,  only  one  fine  is  due  on  his  admit- 
tance (2?). 
By  the  custom  of  a  manor  the  remainder-man,  on  ^« «»  »<*: 

^  1  •   1  1  1  mittance  of 

the  death  of  the  tenant  for  life,  may  be  liable  to  the  pay-  remainder- 
ment  of  a  fine ;  for  though  the  admittance  of  the  tenant 
for  life  is  for  general  purposes  the  admittance  of  those 
in  remainder,  it  is  not  so  for  the  purpose  of  barring 
the  lord  of  his  fine.  A  copyholder  in  fee,  who  had 
paid  a  fine  on  his  original  admission,  surrendered  to 
the  use  of  himself  for  life,  remainder  to  his  wife  for 
life,  remainder  over.  On  the  admittance  of  the  surren- 
deror to  the  new  estate  no  fine  was  paid ;  but  by  the 
custom  of  the  manor  a  remainder-man  coming  into 
possession  on  the  death  of  a  tenant  for  life  was  bound 
to  be  admitted  and  pay  a  fine:  it  was  held  that  such  a 
custom  w,as  good;  and  that  on  the  death  of  the  tenant 
for  life,  the  next  in  remainder  not  coming  in  to  be 
admitted  and  pay  her  fine,  after  proclamations  made 
and  presented  by  the  homage,  the  lord  was  entitled  to 
seize  quousque,  and  might  maintain  ejectment  to  re- 
cover possession  in  the  mean  time  (a).  Tindal,  C.  J., 
observed  (ft),  the  ground  of  that  decision  was  the 
custom  found  by  the  jury,  and  that  in  the  absence  of 

(y)  Reg.  V.  Lords  qfthe  Manor  of  Weeden-Beck,  13  Q.  B.  808; 
18  Law  J.  Q.  B.  289. 
(«)  Kitch.  123  a  ;  Co.  Cop.  8.  56,  Tr.  130;  4-  Rep.  27  b, 
(a)  Doe  d.  Whitbread  v.  Jenney,  5  East,  522;  2  Smith,  116. 
(6)  Phypen  v.  Ebum,  3  Scott,  644. 
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sach  a  castom  the  remaiDder-man  was  not  liable  to  be 
called  on  to  pay  a  fine. 

By  the  custom  of  a  manor  a  fine  was  due  on  tbe 
admittance  of  a  remainder-man,  whether  admitted  at 
the  same  time  as  the  tenant  of  the  particular  estate  or 
during  the  continuance  of  such  estate.    A.,  a  copy- 
holder in  fee  of  the  manor,  devised  certain  copyhold 
premises  to  B.  for  life ;  remainder  to  C,  and  D,  his 
wife,  for  life,  with  benefit  of  survivorship ;  remainder 
to  £.  for  life ;  remainder  to  F.  in  fee.    B.  was  ad- 
mitted, paying  a  fine  of  full  two  years'  value,  and  died. 
The  custom  gave  to  the  lord  upon  the  admittance  of 
C.  and  D.  three  years'  value  for  a  fine  and  a  half 
(treating  the  wife  D.  as  the  party  next  in  remainder), 
half  a  fine  being  one  year's  value,  from  E.,  and  a 
quarter  of  a  fine,  being  half  a  year's  value,  from  F. : 
it  was  held  that  the  mode  of  assessing  the  fine  was 
reasonable ;  but  that  the  fine  having  been  calculated 
without  making  a   deduction  for  repairs,  was  un- 
reasonable (c). 
On  alienation     It  is  Said  that  the  fine  on  tbe  admission  to  an  estate 
remainder,     in  remainder  is  usually  one-half  (ci?).    But  though  but 
one  fine  is  due  on  a  surrender  to  a  particular  tenant 
with  remainder  over,  yet  if  the  person  to  whom  such 
remainder  is  limited  surrender  his  interest  to  another, 
a  fine  will  be  due  on  the  admission  of  such  sur- 
renderee ;  for  though  the  admission  of  the  particular 
tenant  is  the  admission  of  the  remainder-man,  yet  it 
can  be  no  admission  of  any  one  deriving  title  from  him, 
for  he  takes  beyond  the  extent  of  the  original  limita- 
tion (c). 

(c)  Richardson  v.  Kensit,  6  Man.  &  G.  485 ;  6  Scott,  N.  R.  419. 

(d)  1  Walk.  Cop.  374,  4th  ed. 

(e)  Ancehne  v.  Ancekne,  Cro.  Jac  31 ;  1  Burr.  213. 
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The  lord  may  refuse  to  take  a  surrender  by  the  heir 
DQtil  he  has  paid  the  fine  due  on  the  descent ;  and 
aitboagh  where  there  is  a  tenant  for  life,  the  lord  can- 
not  coropel  the  heir  to  come  in  and  be  admitted  daring 
the  life  of  the  tenant  for  life,  yet  if  the  heir  requires  to 
surrender  before,  the  lord  may  refuse  accepting  his 
surrender  until  payment  of  the  fine  (/).  Where  a  de- 
yisee  for  life  on  admittance  has  paid  a  full  fine  as  on  an 
admittance  in  fee,  and  the  heir  of  the  devisor  has  sur- 
rendered his  reversion,  the  surrenderee  cannot  compel 
the  lord  to  enrol  the  surrender  without  payment  of  the 
fine  payable  in  respect  of  the  descent  upon  the  heir. 
K.,  a  copyholder  in  fee,  devised  to  R.  his  wife  for  her 
life,  who  was  admitted  and  paid  in  respect  of  her  ad- 
mittance, to  hold  for  life  as  large  a  fine  as  if  she  bad 
been  admitted  tenant  in  fee.  During  R.'s  life  the 
heir  at  law  of  K.  surrendered  to  such  uses  as  L. 
sboald  appoint,  and  in  default  of  appointment  to  the 
use  of  L.  in  fee.  K.*s  heir  had  not  been  admitted  or 
paid  any  fine.  It  was  held  that  the  lord  could  not  be 
compelled  on  the  application  of  the  heir,  or  a  fortiori 
on  that  of  L.,  to  receive  and  enrol  the  surrender  with- 
oat  payment  of  the  fine  for  the  descent  of  the  reversion 
to  the  heir  {g). 

Where  the  reversion  in  fee  of  a  copyhold  expectant 
on  a  life  estate  vests  by  devise  in  the  tenant  for  life, 
who  has  been  admitted  as  tenant  for  life,  the  life  estate 
is  merged,  and  another  admittance  in  respect  of  the 
estate  devised  is  necessary  (A). 

Whenever  a  term  of  years  in  a  copyhold  is  limited  Tenn  of 
on  a  surrender,  or  created  by  devise,  the  termor  will  ^*"'* 

(/)  Feame's  Posth.  103—107. 

te)  J^g*  V.  Steward  qf  Manor  ofDullingham,  8  AA  &  E.  858 ;  1  P. 
I      &  D.  172;  see  Fearne*s  Posthumous  Works,  103—107. 
'         (h)  Deed.  Winders. Lawes,  2  Nev.  &  P.  195 j  7  Ad. &  £.  194. 
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be  tenant  to  the  lord,  and  his  executors  or  administra- 
tors will  be  compellable  to  take  admission  and  pay  a 
fine  (t).  But  where  a  term  for  years  is  created  by  de- 
mise on  the  licence  of  the  lord,  as  the  estate  so  created 
is  a  common  law  estate  and  not  a  copyhold  interesty 
ho  admission  is  necessary  (A). 
Donee  of  m  It  is  not  nccessary  to  admit  a  mere  donee  of  a 
power  to  sell  copyholds  under  a  will,  and  therefore 
he  is  not  liable  to  the  payment  of  any  fine.  Where 
a  copyholder  by  will  merely  gives  a  power  to' sell 
without  any  interest,  the  estate  is  not  in  abeyance  antil 
the  sale,  but  descends  upon  and  remains  in  the  heir  of 
the  devisor,  which  heir  the  lord  may  compel  to  be 
admitted  if  the  sale  is  not  made  within  a  reasonable 
time;  but  when  such  sale  is  made  the  purchaser  is 
entitled  to  be  admitted  under  the  will,  just  as  if  he  had 
been  a  devisee  under  it(Z).  Where  an  authority  to 
sell  is  given  to  executors  or  trustees,  they  can  make  a 
complete  title  ;  and  the  vendee,  upon  the  execution  of 
a  bargain  and  sale  by  them,  takes  under  the  will ;  all 
right  in  the  heir  is  excluded,  and  there  is  no  need  for 
his  joining  in  the  sale  (m). 

A  power  in  a  will  was  in  the  following  form,  viz. — 
"  I  direct  that  the  said  A.,  B.,  and  C,  the  executors 
of  this  my  willy  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor, 
shall  sell  my  copyhold  messuages :"  it  was  held  to  be 
within  the  stat.  21  Hen.  8,  c.4,  and  to  authorize  a  sale 
by  A.  and  B.  on  C.  refusing  to  act,  that  statute  extend- 
ing to  copyholds.  It  was  also  held  that  a  disclaimer 
executed  by  C.  some  time  afler  the  sale,  reciting  that 

(f )  Earl  qf  Bath  v.  Abney,  1  Burr.  206 ;  1  Watk.  Cop.  302, 
4th  ed. ;   1  Scriv.  Cop.  349,  4th  ed. 
'    (*)  1  Watk.  Cop.  302,  4th  ed. 

(l)  Bell  y.  Shepheardy  Cro.  Jac.  190  ;  Holder  d.  Sulyard  v.  /Vef- 
ton,  2  Wils.  400 ;  Rex  v.  Lord  of  Manor  of  Oundky  1  Ad.  &  E.  283. 

{m)  White  v.  VUty,  2  Russ.  484;  see  pp.  496,  497. 


Of  Fines.  107 

h  had  from  the  testator's  decease  declined  to  act,  and 
liad  never  acted  in  the  executorship  or  trusts  of  the 
will,  was  a  refusal  ah  initio,  there  hcing  nothing  to 
impeach  the  bona  fides  of  the  transaction  (n). 

Copyholds  were  devised  to  such  uses  as  A.  and  B., 
or  the  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  the  survivor,  or  the  trustees  or  trus- 
tee of  the  will  for  the  time  being,  should  by  deed 
appoint ;  and  subject  thereto  to  the  use  of  A.  and  B., 
their  heirs  and  assigns,  for  ever;  with  a  direction 
to  sell  and  stand  possessed  of  the  proceeds  upon  cer- 
tain trusts.  After  the  death  of  the  testator,  A.  and 
B.  sold  the  copyhold  estate  in  pursuance  of  the  trusts. 
The  lord  of  the  manor  required  that  A.  and  B.,  the  de- 
visees, should  be  admitted  before  the  admission  of  the 
purchaser.  On  a  bill  filed  by  A.  and  B.,  the  vendors, 
against  the  purchaser,  to  compel  a  specific  performance 
of  the  contract,  the  court  held  that  the  copyhold  tenant 
might  direct  the  lord  to  admit  into  the  tenancy  either 
such  person  as  A.  should  nominate  or  A.  himself; 
that  it  was  the  exercise  of  the  right  of  the  tenant  to 
nominate  alternatively  in  favour  of  A.  or  the  nominee 
of  A.,  and  not  a  double  exercise  of  his  right  to  nomi- 
nate first  in  favour  of  A.  and  then  in  favour  of  the 
nominee  of  A. ;  and  that  the  purchaser  was  bound 
specifically  to  perform  the  contract  (o). 

Where  a  copyholder  in  fee  surrendered  to  the  uses  fj*™^®" 
ofa  prior  settlement,  which  contained  a  power  to  re- 
voke the  uses  therein  declared,  and  to  limit  new  ones, 
it  was  held  that  the  uses  limited  in  execution  of  such 
power  were  good,  although  they  had  the  effect  of  de- 
feating prior  vested  estates  (/?).     So  where  a  copy- 

(»)  Peppercorn  v.  Wayman,  5De6.&  S.  230;  21  Law  J.  Ch.  827. 
(o)  Glass  V.  Richardson,  9  Hare,  698;  22  Law  J.  Ch.  105. 
(p)  Boddington  y,Abemethy,  5  B.  &  C.  776;  8  D.  &  R.  626. 


106  Bights  of  Lards  and  Tenants. 

holder  in  fee  sarrenderB  to  such  uses  as  A.  eball  ap- 
point; and  in  deiaalt  of  and  until  appoinUa^nl  to 
the  ose  of  A.  in  fee,  A«,  without  having  been  adoaitted, 
appoints;  the  appointment  is  a  good  execution  of  the 
power,  and  entitles  the  appointee  to  be  admitted  as 
surrenderee  of  the  copyholder,  who  oonUnues  tenant 
to  the  lord,  until  some  one  is  admitted  under  his  sur- 
render (9).  This  case(r)  has  recently  been  said  to 
have  been  decided,  on  the  ground  that  ''it  appears 
that  the  lord  had  acted  on  the  surrender  by  calling  on 
the  surrenderee  to  come  into  court  and  be  adnqitted. 
Haying,  therefore,  adopted  the  surrender  (the  instru- 
ment which  created  the  power),  he  could  not  be  al* 
lowed  afterwards  to  say  that  the  surrenderee  had  no 
authority  to  nominate  the  person  who  was  to  be  the 
tenant,  and  it  was  on  that  ground  the  court  proceeded 
in  granting  the  mandamus;"  which  was  to  compel 
the  admittance  of  the  appointee. 
Loid's  re-  A  Surrender  by  a  copyhold  tenant  to  such  uses  as 
■umnderto  E.  F.  shall  by  any  writing  under  his-  hand  appoint, 
^^^'  and  in  default  of  appointment  to  the  use  of  E,  F.  in 

fee,  is  not  such  a  surrender  as,  in  the  absence  of  any 
special  custom  of  the  manor  to  that  effect,  the  lord  is 
compelled  to  receive  and  enrol.  A  copyholder  of  the 
manor  of  Tunbridge,  in  Bottisham,  Cambridge,  in 
1852  surrendered  "  to  such  uses  and  in  such  tnanner 
as  E.  F,,  his  executorsy  administrators  or  assigi%s,  at 
any  time,  or  from,  time  to  time,  during  the  liv^e  of 
the  said  surrenderor  and  E.  F.,  or  the  life  cf  the 
survivor  of  them,  or  within  twenty-one  years  of  the 
day  of  the  decease  of  the  survivor,  shall  by  any 
writing  or  writings  appoint;  and  in  default  of  and 
until  such  appointment  to  the  use  of  the  said  E.  F,, 

{q)  Rex  V.  Lord  (f  the  Manor  ^  OvaidUy  1  Ad.  &  E.  283. 
(r)  Per  /ervt«,  C«  J.,  17  Jur.  700 ;  see  ^Bt^  p.  \\At* 
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M  A^r«  an^  amgiUjfor  ever,  according  to  the  custom 
of  the  manor;"  sabject  to  a  condition  to  beroid  on 
psjment  by  the  surrenderor^  bis  beirg,  kc^  of  a  Bam 
of  money,  with  interest,  according  to  the  terms  of 
a  mortgage  deed,  to  which  reference  was  made.  The 
steward  and  th^  lords  of  the  manor  refused  to  enrol 
the  surrender,  and  the  plainti£P  thereupon  brought  the 
present  action,  which  was  turned  into  a  special  case 
for  the  decision  of  the  court.  JervU,  (X  J.,  said,  **  the 
qaestion  now  is  whether  the  tepant  on  the  rolls  has 
the  right  of  forcing  on  tbe  lord  a  surrender  which 
shall  create  this  power  of  nomination  ?  It  is  true  that 
under  one  construction  it  may  not  have  the  effect  of 
depriving  the  lord  of  having  always  a  tenant,  but  it 
will  have  the  effect  of  depriving  him  of  hie  fines*  I 
apprehend  that  this  is  an  objection  which  the  lord  has 
aright  to  make.  In  all  such  cases  as  these  one  must 
look  to  what  is  the  custom  of  each  manor ;  and  I  think 
in  the  absence  of  any  such  custom  and  of  any  authority 
on  the  point,  the  tenant  has  no  right  to  compel  tbe 
lord  to  take  such  a  surrender  as  this  inter  vivos* («)• 

A  woman  seised  of  copyholds  executed  a  surrender,  incomplete 
jointly  with  her  husband,  to  such  u^es  as  her  husband  admitum^ 
should  appoint,  and  in  default  of  appointment  to  him 
in  fee,  but  no  admittance  was  entered  under  the  sur- 
render. The  husband  then  executed  a  conveyance  of 
the  copyholds  to  a  purchaser,  but  still  no  admittance 
was  entered.  Tbe  plaintiff,  who  claimed  under  the 
purchaser,  filed  a  bill  in  equity  to  restrain  an  action 
of  ejectment  by  the  copyhold  heir  of  the  wife,  and  to 
eompel  a  surrender  to  complete  his  title.  It  was  held, 
that  the  husband  of  the  copyholder  had  no  power  to 

(«)  Flack  V.  Douming  College^  Cambridge,  17  Jur.  697.  See  an 
article  in  17  Jurist,  in  which  the  correctness  of  the  decision  in 
this  case  is  questioned,  5  Jarm.  Conv.  by  Sweet,  61Q,  fill. 
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make  perfect  that  title  which  he,  as  a  volanteer,  and 
without  consideration,  took  imperfectly^  and  no  person 
claiming  under  him  coald  ask  that  his  defective  title 
should  be  made  complete ;  and  the  bill  was  dismissed 
with  costs  (f). 

A  fine  is  due  on  the  admission  of  a  tenant;  and 
therefore  if  a  tenant  has  been  wrongfully  admitted, 
and  the  person  having  a  right  to  the  copyhold  release 
to  such  tenant,  as  he  is  competent  to  do,  no  new  ad- 
mission is  requisite  and  no  fine  is  payable  («). 

In  the  case  of  a  surrender  or  devise  of  copyholds 
upon  trusts,  the  trustee  having  the  legal  estate  ought 
to  be  admitted,  and  the  cestui  que  trust,  his  heir  or 
devisee  or  assignee,  is  not  liable  to  the  payment  of 
any  fine  to  the  lord  in  respect  of  their  equitable  in- 
terests (a?);  but  of  course  the  trustees  who  are  admitted 
and  pay  the  fine  will  be  entitled  to  be  reimbursed  out 
of  the  trust  estate.  A  copyhold  was  devised  to  three 
trustees,  upon  trust  to  permit  A.  to  occupy  the  same 
or  receive  the  rents  and  profits  thereof  for  his  life, 
and  after  the  death  of  A.  upon  trust  to  sell  and  divide 
the  proceeds  amongst  the  children  of  A.,  and  the  gift 
of  the  testator's  residuary  estate  was  to  the  trustees 
upon  other  trusts,  but  charged  with  debts  and  '^  the 
costs  and  charges  of  proving  and  executing  the  will." 
It  was  held,  that  the  fines  payable  on  the  admission  of 
the  devisees  in  trust  to  the  copyhold  estate  were  not 
part  of  the  costs  and  charges  of  executing  the  will  to 
be  borne  by  (he  residuary  estate,  but  that  such  expenses 
of  admission  were  a  charge  upon  the  copyhold  estate 
so  devised  (y). 


(t)  Sowerby  v.  Gutteridgey  18  L.  J.  Chanc.  9. 
(tt)  Co.  Litt.  59a ;   1  Watk.  Cop.  358,  4th  ed. 
(x)  1  Watk.  Cop.  351,  352,  4th  ed. 
ly)  Cole  y.  Jealous,  6  Hare,  51. 
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A  fine  being  only  due  on  the  admittance  of  a  new  when  not 
tenant^  it  follows  that  where  a  person  acquires  an  ^^* 
interest  in  a  copyhold,  as  a  husband  in  right  of  his 
wife  seised  of  a  copyhold,  as  be  need  not  be  admitted, 
so  no  fine  is  due  from  him  {z).  It  is  the  same  where 
there  is  no  alteration  of  the  tenant,  as  if  a  copyholder 
in  fee  surrenders  to  another  for  life,  he  may  enter,  in 
respect  of  his  reversion,  on  the  death  of  the  latter, 
without  payment  of  any  fine  (a) ;  but  it  is  otherwise 
where  the  surrenderor  takes  a  new  estate  under  his 
own  surrender  (5).  It  was  said,  however,  that  if  a 
copyholder  who  had  been  admitted  in  fee  surrendered 
to  the  use  of  himself  for  life  or  in  tail,  with  remainder 
over,  and  an  ultimate  limitation  to  himself  in  fee,  that 
his  admission  was  not  necessary,  and  consequently 
that  no  fine  would  be  payable  (c) ;  but  in  another  re- 
port (rf)  of  the  same  case  the  admission  of  the  copy- 
bolder  is  said  to  have  been  compelled. 

6.  Of  Fines  in  respect  of  Mortgages  of  Copyholds. 

Mortgages  of  copyholds  are  usually  effected  by  a  Mortgage  of 
sarrender  by  the  mortgagor  to  the  use  of  the  mort-  ""'"""•• 
gagee  and  his  heirs,  upon  condition  to  be  void  on  pay- 
ment by  the  mortgagor,  his  heirs,  &c.,  of  principal 
and  interest  on  a  day  appointed.  The  surrender  ought 
to  be  presented  and  entered  on  the  rolls  of  the  manor. 
The  condition  may  be  contained  in  a  separate  deed  of 
defeasance  of  even  date  with  the  surrender;  but  it  is 
generally  advisable  to  avoid  this  mode,  as  in  the  event 
of  the  loss  of  the  defeasance  difficulties  may  arise  in 
proving  the  surrender  to  be  conditional,  which  appears 

(z)  Ca  Cop.  s.  56y  Tr.  129;  1  Scriv.  Cop.  297,  349,  4th  ed. 

(a)  Thid, 

(6)  Sheppard  v.  Woodford,  5  Mees.  &  W.  608  ;  ante,  p.  98. 

(c)  Roe  d.  Noden  v.  Griffith,  4  Burr.  1952. 

(d)  1  BL  R.  605. 
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upon  the  rolls  to  be  absolute  (0).  Unless  there  is  a 
special  custom  in  the  manor  by  which  the  lord  may 
'Compel  an  admission  of  a  surrenderee,  he  cannot  compel 
the  admission  of  the  mortgagee  even  afler  the  con- 
-dition  has  been  broken  (y*);  but  if  there  be  sucb  a 
custom  in  the  manor,  it  seems  that  the  lord  may  com- 
pel admission,  and  that  a  court  of  equity  will  not  give 
relief  (^).  If  the  mortgagee  be  admitted  and  the  mort* 
gagor  pays  the  money  according  to  the  condition,  the 
mortgagor  will  be  in  of  his  old  estate  without  any  new 
admission  or  the  payment  of  any  fine  (A). 

The  mortgagor's  right  of  redemption  must  be  exer« 
cised  within  twen^  years  after  the  time  at  which  tbe 
mortgagee  obtained  possession  of  the  land,  or  the  last 
payment  of  any  part  of  the  principal  or  interest  secured 
by  the  mortgage,  unless  in  the  mean  time  an  acknow- 
ledgment of  the  right  of  redemption  shall  have  been 
given  by  the  mortgagee  to  the  mortgagor  (t).  A  fine 
is  payable  by  the  mortgagee  on  his  admission,  and  by 
his  heir  or  devisee  (ft),  but  not  on  a  release  of  the 
equity  of  redemption  (Z).  When  a  mortgagee  has  been 
admitted,  neither  the  heir  of  the  mortgagor  nor  the 
assignee  or  devisee  of  the  equity  of  redemption  is  liable 
to  the  payment  of  a  fine.  After  breach  of  the  con- 
dition tbe  mortgagor  continues  tenant  until  the  mort- 
gagee is  admitted  (m) ;  but  if  after  such  admission 

(e)  See  Att-Gen,  ▼.  Duke  ^ Leeds,  2  My.  &  K.  343;  Weaeer  t. 
Maule^  2  Russ.  &  M.  97 ;  post.  Sect  V. 

(/)  King  V.  DiUestm,  1  Salk.  386. 

(g)  Tredxoay  y.  Fotherley,  2  Vern.  367;  Peachy  y.  Duke  qf 
Somerset,  Pr.  Ch.  568. 

(h)  Co.  Cop.  8.  56,  Tr.  128,  9;  Cro.  Eliz.  239;  Gilb.  Ten.  238, 
856,  5th  ed. 

(f)  3  &  4  Will.  4,  c.  27,  8.  28 ;  7  Will.  4  &  1  Vict.  c.  28  j  see 
Shelford's  Real  Property  Statutes,  pp.  203—211,  5th  ed. 

(k)  Cro.  Jac.  403. 
(l)  Ibid.  36 ;  4  Rep.  25. 

(m)  2  Ves.  sen.  303  ;  Jtex  v.  Mildmay,  2  Nev.  &  M.  778  \  5  B« 
&  Ad.  254. 
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the  mortgagor  pays  the  money,  the  mortgagee  must 
re^snrrender  the  premises  to  the  mortgagor ;  and  upon 
lus  re-admission  be  will  be  in  of  a  new  estate,  and 
a  fine  will  be  payable  (n).  Where  the  mortgagee  has 
not  been  admitted,  the  practice  is,  on  payment  of  the 
money,  for  the  mortgagee  to  authorize  the  steward  to 
enter  an  acknowledgment  of  satisfaction  on  the  rolls, 
whereby  the  surrender  is  at  an  end.  So  long  as  a 
t^Dsaction  between  the  mortgagor  and  mortgagee 
rests  upon  a  covenant  to  surrender,  although  pre- 
sented by  the  homage,  the  equitable  interest  may  be 
assigned  by  deed,  and  on  the  surrender  by  the  mort- 
gagor to  the  assignee,  the  latter  may  compel  the  lord 
0  admit  him  on  the  payment  of  a  single  fine  (o)«  The 
idmission  of  a  mortgagee  several  years  aAer  the  date 
)f  the  conditional  surrender  was  held  to  relate  back  to 
ibe  surrender,  so  as  to  defeat  the  title  of  an  interme- 
diate purchaser;  the  time  of  presenting  the  conditional 
surrender  does  not  appear  in  the  report  (p). 

It  is  to  be  observed  that  the  mortgagee  not  in  pos* 
semon,  although  admitted,  cannot  compel  enfranchise- 
ment under  the  Copyhold  Act,  1852  (^).  But  a 
surrenderee  by  way  of  mortgage  under  a  surrender 
entered  on  the  rolls,  in  possession  or  in  receipt  of  the 
rents  and  profits  of  the  land,  is  a  tenant  within  the 
meaning  of  that  act,  and  is  entitled  to  obtain  or  join  in 
obliging  an  enfranchisement,  and  any  money  paid  by 
any  mortgagee  in  respect  thereof  will  be  added  to  the 
amount  due  to  him  as  mortgagee,  and  the  land  will 
not  be  redeemable  without  payment  of  such  money, 
with  interest  thereon  (r), 

(n)  Benson  v.  Scott,  12  Mod.  49 ;  2  Yes.  sen.  30S ;  Gilb.  Ten. 
356,  5th  ed. 

io)  Rex  V.  Lord  of  the  Manor  ofHendon,  2  T.  R.  484. 
p)  Doe  d.  Wheeler  v.  Gtbhons,  7  Car.  &  P.  161. 
q)  n  &  16  Vict.  c.  51,  s.  1. 
r)  md.  8.  43. 
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7.  Of  Fines  payable  by  Devisees  or  Trmtees  and 
Purchasers  of  Estates  of  JBanhrupts  and  Insol- 
vents, 

As  to  the  Where  any  real  estate  of  the  nature  of  customary 

p*yaWe^^"  freehold  or  tenant  right,  or  customary  or  copyhold, 
of^cuBtoSSy  flight,  by  the  custom  of  the  manor  of  which  the  same 
eatetes^^^^^**  is  holden,  have  been  surrendered  to  the  use  of  a  will, 
and  the  testator  shall  not  have  surrendered  the  same 
to  the  use  of  his  will,  no  person  entitled  or  claiming 
to  be  entitled  thereto  by  virtue  of  such  will,  shall  be 
entitled  to  be  admitted  except  upon  payment  of  all 
such  stamp  duties,  fees  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  the 
surrendering  of  such  real  estate  to  the  use  of  the  will, 
or  in  respect  of  presenting,  registering  or  enrolling  such 
surrender,  if  the  same  real  estate  had  been  surrendered 
to  the  use  of  the  will  of  such  testator :  provided  also, 
that  where  the  testator  was  entitled  to  have  been  ad- 
mitted to  such  real  estate,  and  might,  if  he  had  been 
admitted  thereto,  have  surrendered  the  same  to  the 
use  of  his  will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled 
to  such  real  estate,  in  consequence  of  such  will,  shall 
be  entitled  to  be  admitted  to  the  same  real  estate  by 
virtue  thereof,  except  on  payment  of  all  such  stamp 
duties,  fees,  fine,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  the  admit- 
tance of  such  testator  to  such  real  estate,  and  also  of 
all  such  stamp  duties,  fees  and  sums  of  money  as 
would  have  been  lawfully  due  and  payable  in  respect 
of  surrendering  such  real  estate  to  the  use  of  the  will, 
or  of  presenting,  registering  or  enrolling  such  surren- 
der, had  the  testator  been  duly  admitted  to  such  real 
estate,  and  afterwards  surrendered  the  same  to  the  use 
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of  bis  will ;  all  which  stamp  duties^  fees,  fines  or  sums 
of  moDey,  due  as  aforesaid,  shall  be  paid  in  addition 
to  the  stamp  duties,  fees,  fine,  or  sums  of  money  due 
or  payable  on  the  admittance  of  such  person  so  en- 
titled or  claiming  to  be  entitled  to  the  same  real  estate 
as  aforesaid  («). 
When  any  real  estate  of  the  nature  of  customary  wiiigorex- 

•  ,     ,  ;    tract"  of  wills 

freehold  or  tenant  right,  or  customary  or  copyhold,  to  be  entered 
shall  be  disposed  of  by  will,  the  lord  of  the  manor  or  roUs; 
reputed  manor  of  which  such  real  estate  is  holden,  or 
his  steward,  or  the  deputy  of  such  steward,  shall  cause 
the  will  by  which  such  disposition  shall  be  made,  or 
so  much  thereof  as  shall  contain  the  disposition  of 
such  real  estate,  to  be  entered  on  the  court  rolls  of 
such  manor  or  reputed  manor ;  and  when  any  trusts 
are  declared  by  the  will  of  such  real  estate,  it  shall  not 
he  necessary  to  enter  the  declaration  of  such  trusts,  but 
it  shall  be  sufficient  to  state  in  the  entry  on  the  court 
rolls  that  such  real  estate  is  subject  to  the  trusts  de- 
clared by  such  will ;  and  when  any  such  real  estate  and  the  lord 
could  not  have  been  disposed  of  by  will  if  this  act  had  tothesame^ 
not  been  made,  the  same  fine,  heriot,  duties  and  ser-  eJtateg  not" 
vices  shall  be  paid  and  rendered  by  the  devisee  as  J^Se  a^hT 
would  have  been  due  from  the  customary  heir  in  case  be°en*from* 
of  the  descent  of  the  same  real  estate,  and  the  lord  ^f  Jescem^ 
shall,  as  against  the  devisee  of  such  estate,  have  the 
same  remedy  for  recovering  and  enforcing  such  fine, 
heriot,  dues,  duties  and  services  as  he  is  now  entitled 
to  for  recovering  and  enforcing  the  same  from  or 
against  the  customary  heir  in  case  of  a  descent  (jt). 
Whensoever,  under  any  of  the  provisions  of  the  ^ff«°t°f»p 

'  •  r  order  vesting 

Trustee  Act,  1850,  an  order  shall  be  made  either  by  copyholds  or 

1T1/-1111  1  I'l    appointing 

the  Lord  Chancellor,  or  other  person  entrusted  with  a  person  to 

convey  nn- 

(«)  7  Will.  4  &  1  Vict  c.  26,  s.  4 ;  see  ante,  pp.  53,  54.  aS,^i woT 

(/)  Ibid,  8.  5. 
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lanaticBi  or  the  Coart  of  Chancery,  vesting  any  copy- 
bold  or  castomarj  lands  in  any  person  or  persons,  and 
such  order  shall  be  made  with  the  consent  of  the  lord 
or  lady  of  the  manor  whereof  sach  lands  are  bolden, 
then  the  lands  shall,  without  any  surrender  or  admit* 
tance  in  respect  thereof,  vest  accordingly;  and  whenso- 
ever, under  any  of  the  provisions  of  that  act,  an  order 
shall  be  made  either  by  the  Lord  Chancellor,  or  other 
person  intrusted  as  aforesaid,  or  the  Court  of  Chancery* 
appointing  any  person  or  persons  to  convey  or  assign 
any  copyhold  or  customary  lands,  such  person  or  per- 
sons may  do  all  acts  and  execute  all  instruments  for 
the  purpose  of  completing  the  assurance  of  such  lands, 
and  all  such  acts  and  instruments  so  done  and  executed 
shall  have  the  same  effect ;  and  every  lord  and  lady  of 
a  manor  and  every  other  person  shall,  subject  to  the 
customs  of  a  manor  and  the  usual  payments*  be  equally 
bound  and  compellable  to  make  admittance  to  such 
lands  and  to  do  all  other  acts  for  the  purpose  of  comr 
pleting  the  assurance  thereof,  as  if  the  persons  in  whose 
place  an  appointment  shall  have  been  made,  being  free 
from  any  disability,  had  duly  done  and  executed  such 
acts  and  instruments  (u). 

It  is  observed  that  the  simplest  form  of  proceeding 
under  the  above  act,  with  respect  to  copyhold  lands, 
will  be  to  obtain,  if  possible,  the  consent  of  the  lord  of 
the  manor,  by  payment  of  the  proper  fees  incident  to 
the  transfer  of  the  lands  according  to  the  custom  of 
the  manor,  and  then  a  vesting  order  may  be  obtained, 
under  the  above  section ;  or  if  such  consent  cannot  be 
obtained,  then  the  most  convenient  course  will  be  to 
obtain  an  order  appointing  some  person  to  convey  the 
lands,  and  thereupon  the  person  so  appointed  will  be 
authorized  to  do  every  thing  for  the  complete  convey- 

(u)  13  &  14  Vict.  c.  60,  8.  28 ;  see  15  &  16  Vict  c  55,  s.  11, 
c.  87,  8. 15. 
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ance  of  the  lands,  and  the  lord  of  the  manor  will 
be  compellable  to  make  admittance  upon  his  requi- 
sition (x). 

The  Court  of  Queen's  Bench  refused  to  interfere  hj 
mandamus  in  a  question  as  to  the  surrenderee  of  a 
trastee  appointed  under  the  statute  11  Geo.  4  &  1 
Will.  4,  c.  60,  s.  8;  that  court  thinking,  as  the  Court  of 
Chancery  had  original  jurisdiction,  it  was  the  i)roper 
court  to  carry  into  effect  the  purposes  of  the  act  (y). 

In  the  case  of  the  bankruptcy  of  a  copyholder  a 
fine  is  not  due  until  a  surrender  to  a  purchaser.  By 
the  Bankrupt  Law  Consolidation  Act,  1849,  it  is  en- 
acted with  respect  to  copyholds  that  the  Court  of 
Bankruptcy  shall  have  power  to  sell,  and  by  deed 
indented  and  enrolled  in  the  courts  of  the  manor  or 
manors  whereof  the  lands  respectively  may  be  holden, 
to  convey  for  the  benefit  of  the  creditors  any  copyhold 
or  cadtomaryhold  lands,  or  any  interest  to  which  any 
bankrupt  is  entitled  therein,  and  thereby  to  entitle  or 
authorize  any  person  or  persons,  on  behalf  of  that 
court,  to  surrender  the  same  for  the  purpose  of  any 
purchaser  being  admitted  thereto  (z). 

Every  person,  to  whom  any  such  conveyance  of 
copjhold  or  customary  lands  or  tenements,  or  of  any 
such  interest  therein,  shall  be  made,  shall,  before  he 
enter  into  or  take  any  profit  of  the  same,  agree  and 
compound  with  the  lords  of  the  manors,  of  whom 
the  same  shall  be  holden,  for  such  fines,  dues  and 
other  services  as  theretofore  have  been  usually  paid 
ibr  the  same ;  and  thereupon  the  said  lords  shall,  at 
the  next  or  any  subsequent  court  to  be  holden  for  the 
said  manors,  grant  unto  such  vendee,  upon  request, 

(x)  Headlam's  Trustee  Act,  1850,  p.  39,  n.  f. 

iff)  Reg.  v.  Pitt,  10  Ad.  &  £.  272. 

(z)  12  &  13  Vict.  c.  106,  s.  209;  see  Wood  v.  Lambirth,  1  Phill. 
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the  said  copy  or  castomary  lands  or  tenements,  for 
such  estate  or  interest  as  shall  have  been  so  conyeyed 
to  him  as  aforesaid,  reserving  the  ancient  rents,  cus- 
toms and  services,  and  shall  admit  him  tenant  of  the 
same  (a). 
insoiTents.  On  the  sale  of  copyholds  of  an  insolvent  debtor  a 
fine  becomes  payable  on  the  admittance  of  the  par- 
chaser.  The  real  estates  of  insolvent  debtors  are 
vested  by  an  order  of  the  Coart  for  the  Relief  of  In- 
solvent Debtors  in  the  provisional  assignee  of  such 
court  without  any  conveyance  (b).  That  court,  after 
making  such  vesting  order,  may  appoint  assignee  or 
assignees  of  the  estate  of  the  prisoner,  in  whom  the 
estate  vested  in  the  provisional  assignee  will  become 
Tested  without  any  conveyance  (c).  The  assignee  or 
assignees  are  directed  to  sell  such  estates;  and  in  case 
such  prisoner  shall  be  entitled  to  any  copyhold  or 
customary  estate,  a  certified  copy  of  the  vesting  order, 
and  a  certified  copy  of  the  appointment  of  such  as- 
signee or  assignees,  is  to  be  entered  on  the  court  rolls 
of  the  manor  of  which  such  copyhold  or  customary 
estate  shall  be  holden;  and  thereupon  such  assignee 
or  assignees  may  surrender  or  convey  such  copyhold 
or  customary  estate  to  any  purchaser  or  purchasers  of 
the  same  from  such  assignee  or  assignees,  as  the  said 
court  shall  direct;  and  the  rents  and  profits  thereof 
shall  be  in  the  meantime  received  by  such  assignee  or 
assignees  for  the  benefit  of  the  creditors  of  such  pri- 
soner, without  prejudice  nevertheless  to  the  lord  or 
lords  of  the  manor  of  which  any  such  copyhold  or 
customary  estate  shall  be  holden  {d). 

(a)  12  &  13  Vict.  c.  106.  s.  210. 
{b)  1  &  2  Vict  c.  110,  8.  87. 
(c)  THd,  8.  45. 
Id)  Ibid.  a.  ^7. 
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As  a  general  rule  it  is  clear  that  the  legal  estate  in 
aoopjhold  cannot  be  passed  without  surrender;  but 
tbe  statutes  relating  to  insolvents  have  effected  a  new 
mode  of  transfer,  and  has  rendered  a  surrender  neces- 
saiy  only  in  the  case  in  which  the  assignee  proposes 
to  effect  a  sale  (e). 

Tbe  provisioDS  of  the  statute  as  to  the  entry  of  the 
appointment  on  the  court  rolls,  where  the  insolvent  is 
eDtided  to  any  copyhold  estate,  and  to  the  sale  of  the 
estate  of  the  insolvent  with  all  convenient  speed,  point 
out  the  duties  to  be  performed  by  the  assignee  as  an 
officer  of  the  court  for  the  benefit  of  the  creditors. 
These  provisions  are  directory  only,  and  it  is  not  open 
to  any  third  person  to  dispute  the  validity  of  the  title 
of  the  assignee,  on  the  ground  that  the  steps  so  di- 
rected to  be  taken  have  been  delayed  or  omitted  (/). 
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Sect.  II.  Of  Heriots. 

The  word  '*  enfranchisement"  in  the  Copyhold  Act,  Hcrioti  in- 
1841,  extends  to  and  includes  the  discharge  of  freehold  copyhold 
lands  from  heriots  and  other  manorial  rights,  and  the  ^  '* 
word   "heriots"    includes    money  payments  in   lieu 
thereof  (^).     Under  the  Copyhold  Act,  1852,  heriots 
are  to  be  included  in  the  valuation,  and  due  allowance 
is  to  be  made  for  the  same  (h).    The  lord  or  tenant  of 
manors  in  which  heriots  are  by  custom  payable  by 
tenants  of  freehold  or  customary  lands  holden  of  ma- 
nors, may  require  and  compel  the  extinguishment  of 
all  such  claim  to  heriots,  and  the  enfranchisement  of 

(0  Doe  d.  Smith  Y.  Glenfield,  1  Bing.  N.  C.  729 ;  1  Scott,  699. 
(/)  CoU  V.  Oilest  6  Hare,  523  ;  see  Mather  v.  Priettman,  9  Sim. 
^52. 

M  4  &  5  Vict.  c.  Zo,  8. 102. 
(h)  15  &  16  Vict.  c.  51,  8.  16. 
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tbe  lands  subject  thereto,  in  the  same  way  as  if  sach 
lands  were  copyhold ;  and  the  same  proceedings  shall 
theretipon  be  had  as  are  therein  mentioned,  with  re- 
ference to  tbe  enfranchisement  of  copyhold  lands,  or 
as  near  thereto  as  the  nature  of  tbe  case  will  admit  (k). 

The  Real  Property  Commissioners  observe,  **  He- 
riots are  a  reproach  to  the  law  of  England,  and 
must  be  considered  as  a  remnant  of  that  barbarous 
state  of  society  which  existed  at  their  introduction 
by  the  Danes  (/).  When  the  tenant  dies,  his  best 
beast,  or  best  chattel,  is  to  be  seized  by  the  lord, 
the  lord  being  entitled  to  enter  the  house  or  land 
and  appropriate  to  himself  the  object  of  his  choice* 
In  this  case  the  benefit  conferred  by  the  right  is  not 
nearly  equivalent  to  the  prejudice  dode  to  those  against 
whom  it  is  exercised.  It  leads  not  only  to  ill  will  and 
strife  between  neighbours,  but  to  constant  fraud  and 
evasion.  To  defeat  the  claim  of  the  lord,  the  legal 
estate  is  placed  in  the  name  of  a  person  whose  re- 
sidence will  prevent  the  lord  from  exercising  his  right 
When  a  yeoman  is  supposed  to  be  in  extremis  his 
family  sell  his  cattle  at  a  sacrifice  or  drive  them  out 
of  the  manor.  The  steward,  on  the  other  hand,  makes 
irregular  entries  on  the  roll,  and  procures  irregular 
presentments  by  the  homage,  of  heriots  being  due  on 
the  death  of  tenants,  and  of  payment  being  excused 
or  compromised,  with  a  view  to  make  evidence  to  ex- 
tend the  lord's  claim  on  some  future  occasion  (m)J' 

Heriots  are  usually  divided  into  two  sorts,  heriot 

(*)  15  &  16  Vict  c.  51,  8.  27. 

(/)  Sir  E,  Coke  observes,  that  in  the  time  of  the  Saxons,  heriot 
signified  nothing  else  but  a  tribute  given  to  the  lord  for  his  better 
preparation  for  war,  as  a  horse,  &c. ;  and  that  as  they  now  exist, 
they  were  utterly  unknown  until  the  Norman  conquest,  Co.  Cop. 
8.  24;  Tr.  23,  25. 

(m)  3  Real  Prop.  Rep.  p.  19. 
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aenrice  and  beriot  custom.  The  former  are  sach  as 
are  due  upon  a  special  reservation  in  a  grant  or  lease  of 
iiods  within  time  of  memory,  and  therefore  amount  to 
little  more  than  a  mere  rent  (n).  The  latter  arise  upon 
1^0  special  reservation  whatsoever,  but  depend  merely 
opoD  immemoHal  usage  and  custom;  those  due  by 
eostom  are  the  most  frequent,  and  are  defined  to  be 
a  eastomary  tribute  of  goods  and  chattels  payable  to 
the  lord  of  tbe  fee  on  the  decease  of  the  owner  of  the 
kod;  this  custom,  like  all  others,  is  local  and  must  be 
reasonable  (o). 

Heriot  service  was  originally  an  incident  of  tenure, 
bot  heriot  custom  is  not  an  incident  of  tenure.  The 
(listioction  between  heriot  service  and  heriot  custom  is 
ti^:— as  to  heriot  services  they  are  the  subject  of  dis- 
tiees,  although  heriot  custom  is  not  necessarily  so  (jt>). 
Heriot  service  is  said  to  be  where  the  tenant  holds  by 
Boch  service,  as  to  pay  a  heriot  at  his  death,  which  ser- 
Tice  ought  to  be  expressed  in  the  deed  itself,  and  for 
tius  heriot  the  lord  may  distrain  or  seize ;  that  is,  he 
may  distrain  any  beast  on  the  land^  and  may  seize  any 
beast  of  the  tenant  anywhere,  but  he  cannot  distrain 
for  it  out  of  the  manor  (q)  ;  and  if  he  purchases  part 
of  tbe  teftancy  where  a  heriot  service  is  to  be  payable, 
tbat  service  is  extinguished,  but  it  is  not  so  if  he  pur* 
chose  part  of  the  tenancy  out  of  which  a  heriot  custom 
is  to  be  paid  (r).  All  entire  services,  such  as  to  render 
an  entire  chattel,-  either  of  profit  or  pleasure,  upon  the 
death  of  the  tenant,  shall  be  multiplied  by  alienation 
of  any  part  of  the  tenancy  (^). 

(fl)  2  Saund.  166. 

(o)  2  Bl.  Coram.  423;  Co.  Cop.  s.  24,  Tr.  28—25;  see  i;Scri7, 
Cop.  370— 874,  4th  ed. 
\p)  Mayor  ojf  Basingstoke  v.  Ld,  Bolton,  I  Drew.  291. 
iq)  Austin  V.  Bennet,  1  Salk.  356;  2  Saand.  168  a«  n. 
(r)  Co.  Cop.  8.  81,  Tr.  44;  Lex  Man.  158,  163,  2nd  ed. 
(t)  Tatboft  case,  8  Rep.  102;  Lex  Man.  159. 
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Heriot  service  reserved  upon  a  lease  or  by  deed, 
since  the  statate  Quia  emptores  terrarunij  18  Edw.  1, 
St.  1,  and  payable  by  a  tenant  in  fee,  is  considered  as 
rent,  and  can  only  be  recovered  like  rent,  by  distress 
or  action  of  debt  or  covenant,  bat  cannot  be  seized  (f). 
Heriot  custom  is  that  which  is  dae  by  virtue  of  an 
immemorial  custom  from  every  tenant  of  the  particular 
manor  (u)  ;  it  is  more  commonly  payable  on  the  death 
of  every  tenant  of  an  estate  of  inheritance,  or  for  life, 
or  years  (ar),  or  at  will(^)  ;  but  it  may  be  due  upon 
the  surrender  or  alienation  of  the  tenant  (z).  It  does 
not,  however,  follow  that  because  a  heriot  is  due  on 
death  it  is  therefore  due  on  alienation;  in  order  to 
support  a  claim  for  the  latter,  a  special  custom,  or  an 
express  or  presumed  reservation,  must  be  proved  (a). 
Various  cus-  VaHous  customs  as  to  heriots  exist  in  different  ma- 
nors ;  in  some,  the  lord  is  entitled  to  the  best  or  second 
best  animal  of  which  the  tenant  dies  possessed  (b);  in 
others,  the  only  beast,  if  but  one,  or  if  the  tenant  has 
no  beast  then  a  sum  of  money  instead ;  in  others,  the 
best  beast,  or  good,  or  a  sum  certain,  at  the  lord's 
election  (c) ;  and  in  others,  the  best  beast,  if  the  tenant 
dies  possessed  of  a  beast,  otherwise  the  best  dead  good 
or  a  sum  certain,  as  five  shillings  (c^).  When  the 
heriot  is  of  the  best  dead  or  inanimate  good,  a  jewel 
or  piece  of  plate  may  be  taken  ;  but  it  must,  however. 


toms. 


(0  Edwards  v.  Moseley,  Willes,  192 ;  Doe  d.  Douglas  ▼.  Lock, 
2  Ad.  &  E.  742,  743. 
(u)  Co.  Cop.  8.  24,  Tr.  24. 
(x)  Keilw.  80;  Bro.  Hariot,  5;  Kitch.  133. 
iy)  Hue  V.  Gardiner,  2  BulsL  196. 

(a)  Bro.  Hariot,  8  ;    Kitch.  134b ;    2  Saund.  R,  168  a.  n. ;    1 
Scriv.  Cop.  375,  4th  ed. 

(o)  Kitch.  133;  2  Watk.  Cop.  117,  4th  ed. 

(b)  2  Watk.  Cop.  105,  4th  ed. 

(c)  Ibid,  107,  4Qi  ed. 

(<;)  Ibid.  108,  4th  ed.;  1  Scriv.  Cop.  370, 4th  ed. 
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le  always  a  personal  chattel  (e),  it  cannot  be  a  real 
cliattel  or  a  thing  in  action  (/). 

Although  a  custom  that  the  lord  shall  have  the  best  voidcustomi 
beast  of  his  tenant  who  dies  is  good,  yet  a  custom  or  ** 
prescription  to  have  a  heriot  of  every  one  dying  within 
a  certain  manor  is  void  as  to  strangers  not  being  te- 
nants (^).  So  a  custom  or  prescription  to  have  a 
herioty  viz.  the  best  beast  of  his  tenant,  and  if  it  be 
eloigned  before  the  lord  seizes  it,  that  then  he  may 
take  the  best  beast  of  any  other  person,  levant  and 
coQchant,  upon  the  land,  is  unreasonable  and  void  (h). 
Bat  it  has  been  said  that  such  a  custom  is  good, 
because  such  seizure  is  only  as  a  pledge  and  means  to 
get  the  heriot  (i).  It  seems  that  a  custom  for  the 
homage  to  assess  a  compensation  in  lieu  of  a  heriot,  to 
be  paid  by  an  incoming  copyholder  on  surrender  or 
alienation,  is  not  good.  Evidence  that  the  homage 
bave  been  accustomed  to  assess  a  certain  sum  of  money 
^' as  a  heriot,"  upon  alienation,  and  that  such  assess- 
ment has  always  been  made  with  reference  to  the  best 
chattel  of  the  tenant,  will  not  support  an  avowry  for 
^  a  heriot  in  kind"  upon  alienation  (^).  Where  the 
lord  of  a  manor  justified  under  a  custom  to  have  the 
best  beast  on  the  tenant's  death,  and  the  custom  proved 
was  that  the  lord  should  have  the  best  beast  or  good : 
it  was  held  that  the  variance  was  fatal  (/). 

If  a  person  holds  several  tenements  of  the  same  Heriot  pay- 
able fur  each 
,  ,  tenement, 

(e)  2  Bl.  Comm.  424. 

(/)  2  Watk.  Cop.  107,  4th  ed. 

\g)  Parker  v.  Comhlrford,  Cro.  Eliz.  725;  Dyer,  199 ;  Lex  Man. 
158,  2nd  ed. 

(A)  Bac.  Abr.  Heriot  (B.);  Moor.  16,  p.  58. 

(«)  Tkome  V.  Tiler,  March,  165;  Ow.  146;  Lex  Man.  156,  2nd 
ed. 

(i)  ParHn,  v.  Radcliffe,  1  Bos.  &  P.  282. 
[l]  AdderUy  v.  Harty  1  B.  &  P.  394,  n.;   see  Kingsmill  v.  BuXly 
9  East,  185. 
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manor  which  are  liable  to  heriots^  he  mast  pay  a  heriot 
for  each,  unless  there  be  a  cnst<)m  to  the  contrary  (m). 

In  support  of  an  alleged  custom  of  a  manor  that  the 
lord  was  entitled  to  take  only  one  heriot  from  each 
tenant,  whatever  number  of  tenements  he  might  hold, 
an  old  decree  of  the  Court  of  Chancery  in  a  suit  be- 
tween copyholders  and  the  lord,  and  establishing  the 
custom,  produced  by  a  witness  who  succeeded  his 
brother  as  lord  of  the  manor,  and  who  stated  that  he 
found  it  amongst  his  brother*s  papers,  was  held  ad- 
missible in  evidence  against  a  subsequent  lord  of  the 
manor  as  a  copy  of  the  original,  for  which  an  ineffec- 
tual search  has  been  made.  So  secondary  evidence 
is  admissible  of  an  office  copy  of  the  decree  delivered 
by  a  prior  lord  to  a  tenant,  when  asked  by  him  for 
evidence  to  prove  the  customs  of  the  manor,  when  a 
proper  but  ineffectual  search  for  it  has  been  made  (n). 

A  heriot  may  appertain  to  free  land,  that  is  held  by 
service  and  suit  of  court,  in  which  case  it  is  most  com- 
monly a  copyhold  enfranchised,  whereupon  the  heriot 
is  still  due  by  custom  (o), 

A  heriot  nuiy  be  due  by  custom  on  the  death  of  a 
tenant  in  respect  of  a  tenement  of  free  lands  held  in 
fee  simple  of  a  manor.  Consequently  to  prove  such 
a  custom,  presentments  of  the  deaths  of  tenants  of 
other  free  tenements  held  in  fee  of  the  manor,  and  the 
seizure  of  heriots  thereupon,  are  admissible  (p). 

Where  the  lord  has  the  best  beast  for  a  heriot,  and 
has  made  his  election,  he  may  seize  it  wherever  he 


(m)  2  Walk.  Cop.  116,  4th  ed.;  SyUartTt  cote,  1  Bulstr.  101; 
14  Vin.  301,  pL  9. 
(n)  Price  v.  Woodhotue,  8  Exch.  616  ;  18  Law  J.  Exch.  271. 
(o)  2  Bl.  Comm.  424. 
Ip)  Damarel  v.  Protheroe,  10  Q.  B.  20. 
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finds  it  (q)y  whether  within  the  manor  or  not,  though 
lie  cannot  distrain  for  it  (r).  Where  a  castomary  heriot 
of  the  best  beast  is  due,  on  the  death  of  a  tenant,  to  the 
lord  of  a  manor,  no  property  in  any  specified  beast  yeata 
in  the  lord  before  selection  by  him  of  the  best  beast. 
A  selection  of  seven  beasts  as  heriots,  where  the  lord 
is  entitled  to  five  only,  will  not  be  sufficient  to  vest  in 
the  lord  the  property  in  any  five  of  them  («). 

In  some  places  there  is  a  customary  composition  in  f^^^^^ 
money  in  lieu  of  a  heriot,  by  which  the  lord  and  beriots. 
tenant  are  both  bonnd,  if  it  be  an  indisputable  ancient 
custom ;  but  a  new  eom position  of  thb  sort  will  not 
bind  the  representatives  of  either  party,  for  that 
amounts  to  the  creation  of  a  new  custom,  which  is 
BOW  impossible  (f).  The  lord  pleaded  a  custom  to 
have  the  best  live  or  dead  chattel  as  a  heriot.  The 
tenant  answered  that  he  was  entitled  to  a  sum  of 
money  in  compensation.  The  entries  on  the  rolls  were 
for  the  most  part  entries  of  sums  assessed  by  the  jury 
of  the  manor  for  heriots,  or  fines  of  heriots  (both 
terms  being  used),  on  alienation.  E^re^  C.  J.  thought 
these  entries  tended  to  show  that  no  heriot  in  kind 
was  due  even  in  the  case  of  descent,  but  a  pecuniary 
payment  only ;  for  whether  the  jury,  in  estimating  the 
sum  to  be  paid,  were  to  refer  to  the  value  of  the  best 
chattel,  or  to  assess  a  sum  in  gross,  it  was  equally 
clear  that  the  lord  received  nothing  in  specie.  The 
Hght  of  a  tenant  to  have  a  sum  assessed  in  lieu  of  the 
chattel  was  inseparable  from  the  right  of  the  lord; 
the  right  of  the  latter,  therefore,  was  not  an  absolute 

(9)  Cobbam  v.  Smithy  Cro.  Eliz.  590;  2  Saund.  168  a,  n. 

(r)  Oresham  v.  Gmnrfwrd,  BendL  18;  Lex  Man.  156,  157»  2nd 
ed.  A  seizure  for  heriot  custom  is  not  within  the  stat  11  Geo.  2, 
c.  19,  8.  22,  Lloyd  v.  Winter,  2  Wils.  28;  2  Saund.  168  b,  n. 

(«)  Jbington  ¥.  Lipscombe,  I  Gale  &  P.  230 ;  1  Q.  B.  776. 

(t)  Co.  Cop.  8.  33,  Tr.  59;  2  Bl.  Com.  424. 
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right  to  the  chattel,  but  to  something  to  be  cotnmuted 
for  it  by  the  jury  (u). 

Trespass  for  breaking  and  entering  the  plaintifF's 
close,  and  seizing  and  taking  two  horses.     The  de- 
fendants pleaded,  as  to  taking  one  of  the  said  horses, 
a  justification  of  the  seizure  of  that  horse  as  a  heriot 
due  in  respect  of  a  customary  tenement,  whereof  the 
plaintiff's  testator  died  seised.     The  defendants  also 
pleaded,  as  to  the  taking  the  said  other  horse,  a  jasti- 
fication  of  the  seizure  of  that  horse  as  a  heriot  due  in 
respect  of  another  customary  tenement,  whereof  the 
plaintiff's  testator  died  seised.     The  plaintiffs  replied 
separately  to  each  of  the  pleas,  that  the  defendants,  at 
the  same  time,  place  and  occasion,  when  they  took  the 
horse  in  the  introductory  part  of  that  plea  mentioned, 
also  seized  and  took  the  said  other  horse  (bein^  the 
residue  of  the  said  goods  and  chattels)  under  colour 
and  pretence  of  the  said  heriot  custom,  and  under  an 
assertion  and  claim  of  right  to  seize  and  take  the  same 
other  horse  as  and  for  the  said  heriot  custom.     It  was 
held,  on  special  demurrer,  that  the  replications  w^ere 
good,  inasmuch  as  the  seizure  of  the  other  horse  rendered 
the  defendants  trespassers  ab  initio  as  to  the  entry  as 
well  as  the  seizure  of  the  chattels.     Leave  was  given 
10  the  defendant  to  amend  his  pleas,  by  stating  that  the 
tenant  died  seised  of  two  tenements,  and  that  there 
was  a  custom  to  take  a  heriot  in  respect  of  each,  and 
that  the  horses  were  seized  as  heriots  for  those  tene- 
ments (a?). 

By  the  seventh  custom  of  the  manor  of  P.  the  lord 
is  to  have  for  a  heriot  on  every  descent  the  best  quick 
cattle  for  every  yard  and  half  yard  of  land.  By  the 
seventeenth,  if  any  tenant  shall  let  his  land,  and  at  bis 

(tt)  Adderley  v.  Harty  1  Bos.  &  Pul.  394. 
Ix)  Price  v.  Woodhoust,  1  Exch.  Rep.  S59. 
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decease  the  lord  be  not  answered  the  best  beast  for  his 

hen'ot,  which  did  commonly  manure  the  premises,  the 

person  to  whom  the  land  ought  to  come  shall  pay  to 

tlie  lord  within  six  weeks  after  the  death  of  the  tenant 

3^  for  every  yard  of  land,  &c.,  and  40*.  for  every  half 

yard,  instead  of  a  heriot.     It  was  held  that  where  the 

tenant  died,  after  having  let  his  land,  the  lord  was 

entitled  only  to  the  pecuniary  payment  in  lieu  of  the 

heriot  (y).    In  this  case  Tindaly  C.  J.,  observed,  upon 

general  principles,  the  custom  of  heriots  is  not  to  be 

extended  in  favour  of  the  lord. 

Where  a  man  is  entitled  to  a  rent  out  of  land,  and  Relief  in 

equity. 

through  process  of  time  the  remedy  at  law  is  lost,  or 
become  very  difficult,  by  reason  that  the  boundaries 
have  become  confused,  and  the  lands  out  of  which 
the  rents  issue  cannot  be  ascertained,  the  Court  of 
Chancery  will  grant  relief,  upon  the  foundation  only 
of  payment  of  rent  for  a  long  time  (2). 

A  bill  was  filed,  alleging  that  by  the  custom  of  the 
manor  money  payments  were  and  had  from  time  im- 
memorial been  due  and  payable  in  lieu  of  heriots  and 
reliefs;  that  the  plaintiffs  were  entitled  to  distrain; 
and  that  by  reason  of  confusion  of  boundaries  they 
could  not  distrain ;  but  no  custom  of  distraining  was 
in  express  terms  alleged.  It  was  held,  on  demurrer, 
that  the  bill  could  not  be  sustained;  that  where  monev 
is  due  in  lieu  of  heriots  and  relief  by  the  custom,  there 
must  be  also  a  custom  of  distress,  and  the  custom 
must  be  alleged  positively,  and  not  merely  by  infer- 
ence (a). 

On  the  death  of  one  joint-tenant  of  land  subject  to  when  heriots 

are  due. 

(y)  Croome  v.  Guise,  4  Bing.  N.  C.  148  ;  5  Scott,  453. 

(s)  Benson  v.  Baldivyn,  1  Atk.  598 ;  Duke  of  Leeds  v.  Powell, 

1  Ves,  sen.  171;  Duke  of  Leeds  v.   Corporation  of  New  Radnor , 

2  Br.  C.  C.  838.  518. 

(a)  Mayor  (/Basingstoke  v.  Bolton,  1  Drew.  270. 
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herioUy  as  there  is  no  change  of  the  tenant,  bat  the 
survivor  takes  the  whole,  no  heriot  is  payable  (2»), 
until  the  death  of  the  survivor ;  and  it  is  said  that  the 
law  is  the  same  with  respect  to  coparceners,  who  are 
but  one  tenant  to  the  lord,  being  seised  per  mie  et  per 
tout  (c).  Tenants  in  common  having  several  estates, 
and  being  solely  seised,  a  heriot  is  due  to  the  lord  on 
the  death  of  each  of  them  (d). 

By  custom  a  heriot  may  be  due  upon  the  death  of 
the  head  of  a  body  politic  (e), 

A  heriot  becomes  due  on  the  death  of  a  surrenderor 
of  copyholds  before  the  surrenderee  has  become  tenant 
by  being  admitted  (/). 

As  a  feme  covert  can  have  no  ownership  in  personal 
chattels,  it  would  seem  that  the  lord  is  not  entitled  to  a 
heriot  on  her  death  (g).  A  single  woman  was  tenant 
for  life  of  a  copyhold  held  of  a  manor  where  by  the 
custom  of  a  manor  the  best  beast  for  an  heriot  upon 
the  death  of  every  tenant  was  due:  she  married,  and 
died  in  her  husband's  lifetime;  and  it  was  decided  that 
no  heriot  could  be  claimed,  as  she  could  not  have  anv 
goods  by  law  in  her  husband's  lifetime  (k).  It  may  be 
a  question  whether  this  reasoning  will  apply  where  the 
wife  has  chattels  settled  to  her  separate  use(€).  No 
heriot  will  be  due  on  the  death  of  the  husband  of  a 
copyholder,  as  his  death  causes  no  change  in  the 
tenancy;  for  the  estate  and  seisin  which  the  wife  had 
during  the  coverture  remains  in  her  (k), 

(6)  Butler  v.  Archer,  Ow.  152;  1  Scriv.  Cop.  377,  4th  ed.;  2 
Watk.Cop.  Ill,  4th  ed. 

(c)  Kitch.  264 ;  Com.  Dig.  Cop.  (K.  24). 

(d)  Attree  v.  Scutt,  6  East,  481  ;  2  Smith,  449. 

(«)  2  Watk.  Cop.  116,  4th  ed.;  Fisher,  Cop.  81,  n. ;  Grant  on 
Corp.  109. 

(/)  Kitch.  265 ;  see  Coote  on  Mortgages,  115. 

ig)  2  Bl.  Comm.  424;  Keilw.  84  b;  Bac.  Abr.  Heriot  (B). 

{h)  4  Leon.  239,  pi.  277 ;  Lex  Man.  156,  2nd  ed. 

(0  2  Watk.  Cop.  114,  4th  ed. 

{k)  Co.  Litt  351  a,  185  b;  1  Dougl.  329. 
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A  heriot  is  due  in  oppyhold  cases  on  the  death  of 
the  husband,  tenant  by  the  curtesy,  and  of  the  wife 
hiving  freebencb,  whether  the  curtesy  or  dower  is  of 
ihe  whole  or  a  portion  only  of  the  estate,  as  they  re* 
spectively  hold  immediately  of  the  lord  in  both  in- 
8tanoes(Q;  and  when  the  widow  has  her  freebench  of  a 
portion  only  of  the  land,  a  heriot  will  be  due  on  th^ 
death  of  both  the  heir  and  widow  (m).  A  heriot  is 
due  on  the  death  of  a  reversioner  equally  as  on  that  of 
a  person  in  possession,  for  he  is  equally  in  possession 
of  the  fee,  and  a  reversion  is  a  tenement  as  much  as  a 
particular  estate  («).  It  is  said,  that  if  a  man  seised 
of  land  in  fee  makes  a  feoffment  to  the  use  of  himself 
and  his  wife  and  the  heirs  of  their  bodies,  with  re- 
mainder to  the  right  heirs  of  the  husband,  that  on  his 
death  a  heriot  will  be  payable,  for  the  ancient  use  of 
the  reversion  was  never  out  of  him  (o). 

A  heriot  is  due  only  on  the  death  of  the  lee:al  tenant,  Heriot  not 
and  not  on  that  of  one  possessing  an  equitable  estate  of  ce$tu% 
only.  A  bill  was  exhibited  in  Chancery  to  discover 
the  best  beast  of  the  cestui  que  trust  of  a  college  lease, 
and  the  defendant  demurred,  because  the  best  beast  of 
cestui  que  trust  could  not  be  taken  for  an  heriot;  and 
it  appeared  that  the  tenants  who  had  the  estate  \n 
law  in  them  were  still  living :  the  demurrer  was 
allowed;  for  it  is  not  the  cestui  que  trust  but  the 
trustees  who  are  tenants  to  the  lord.  Upon  the  death 
of  the  trustee,  therefore,  it  is  that  the  heriot  is  due, 
and  not  upon  that  of  the  cestui  que  trust (p). 

The  lord  of  a  manor  being  entitled  to  heriots  from 

(0  Chapman  v.  Sharfiey  2  Show.  184;  Gilb.  Ten.  229,  5th  ed. 
(to)  1  Keb.  357;  1  Scriv.  Cop.  385,  4th  ed. 
(«)  2  Watk.  Cop.  113,  4th  ed. ;  1  Scriv.  Cop.  376,  4th  ed. 
(o)  Butler  v.  Archery  Ow.  152. 

(/»)  Trinity  Ck^tteget  Cambridge f  v.  Browne,  1  Vern.  44!l ;  and 
Bee  3  Atk.  77. 

o5 
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his  freeholders  upon  every  alienation  or  death,  the 
tenants  made  long  leases,  hj  which  they  harred  the 
lord  of  his  heriots.  The  lord  preferred  his  hill  in 
Chancery  against  the  tenants,  to  establish  the  custom. 
The  Lord  Chancellor  considered  heriots  to  be  unrea- 
sonable, and  refused  to  assist  the  loi*d,  adding  that  the 
loss  a  family  sustains  by  the  death  of  the  tenant  is 
greatly  aggravated  by  the  exaction  of  a  heriot,  and 
that  equity  never  would  interpose  in  such  cases  (^). 
Muitipiica-  It  appears  to  be  agreed* that  on  the  alienation  of 
riots.  *"  part  of  the  lands  subject  to  a  heriot  there  will  be  a 
multiplication  of  heriots,  and  it  has  been  a  question 
mnch  disputed  whether,  on  the  reunion  of  the  lands  in 
one  tenant,  the  original  heriot  only  will  continue  pay- 
able. In  Attree  v.  8cutt  (r)  it  was  decided  that  de- 
visees of  a  copyhold  taking  as  tenants  in  common  have 
several  estates,  to  which  they  must  be  severally  ad- 
mitted, and  for  which  several  services  are  due  to  the 
lord,  and  several  heriots  on  the  death  of  each  tenant, 
and  that  the  increased  number  of  heriots  shall  continue 
payable,  notwithstanding  the  reunion  of  the  different 
shares  in  one  person,  for  that  person  shall  be  cou- 
sidered  as  holding  the  lands,  in  respect  of  the  lord  and 
the  steward,  as  distinct  tenements.  This  doctrine, 
however,  has  been  overruled  by  some  subsequent  de- 
cisions. A  copyholder  being  possessed  of  two  copy- 
hold tenements  held  of  a  manor,  died,  leaving  four 
daughters,  his  coheirs.  On  his  death,  two  heriots 
were  claimed  and  commuted  for.  His  four  daughters 
were  admitted  separately,  each  to  an  undivided  fourth 
part.  On  the  death  of  the  surviving  daughter^  her 
executors  paid  a  composition  for  the  two  heriots  due 
'  upon  her  decease.     The  eldest  daughter  died,  leaving 

{q)  Wirty  v.  Pemberion,  2  Eq.  Ca.  Abr.  279. 
(r)  6  East,  473. 
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three  daaghters,  who  at  their  own  desire  were  ad- 
mitted as  tenants  in  common  to  their  respective  shares 
of  their  mother's  fourth  part.  The  shares  of  the  other 
daaghters  were  devised  and  descended  without  being 
partitioned,  till  at  length  the  entirety  of  both  copyhold 
tenements  became  vested  in  one  onmtr^  on  whose  death 
the  lord  claimed  twenty-two  of  his  best  beasts  as  heriots. 
The  question  for  the  opinion  of  the  court  was,  whether 
the  lord  was  entitled  to  more  than  two  heriots,  and  to 
bow  many  more.  It  was  contended  for  the  plaintiff 
that  he  was  entitled  to  twenty-two  heriots,  upon  the 
principle  established  in  Attree  v.  Scutty  that  upon  the 
division  of  the  property  into  several  estates,  the  dis- 
tinct services  consequent  on  such  division  would  con- 
tinue, although  the  property  should  be  afterwards  re- 
united, and  that,  as  far  as  the  interest  of  the  lord  was 
concerned,  the  estate  of  a  coparcener  stood  upon  the 
same  footing  as  that  of  a  tenant  in  common.  But  the 
court  decided,  in  the  absence  of  any  proof  of  a  cus- 
tom that  on  the  reunion  the  multiplied  heriots  were 
payable,  that  two  heriots  only  were  payable,  notwith- 
standing the  tenancy  in  common  which  had  inter- 
vened in  the  passage  of  the  property  down  to  the  last 
owner  («).  Where  a  copyhold  tenement  holden  by 
beriot  custom  becomes  the  property  of  several,  as 
tenants  in  common,  the  lord  is  entitled  to  a  heriot 
from  each  of  them ;  but  if  the  several  portions  are  re- 
united in  one  person,  one  heriot  only  is  payable  (t). 
This  reunion  does  not  take  place  until  the  admittance 
of  the  surrenderee  under  the  surrenders  of  the  tenants 
in  common  (u). 
If  a  tenant,  holding  by  his  lord  by  a  heriot,  alien 

(«)  Garland  v.  Jekyll,  2  Bing.  273. 

(0  HoUoway  v.  Berkeley,  6  B.  &  C.  2;  9  D.  &  R.  83. 

(•»)  Reg.  V.  Eton  ColUgey  8  Q.  B.  526. 
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parcel  of  the  land  to  another,  each  of  them  is  charge- 
able to  the  lord  with  a  heriot,  for  it  is  entire ;  and  if 
the  tenant  purchase  the  land  again,  yet  if  the  lord 
were  seised  of  the  heriot  by  another  man,  he  shall 
have  of  him,  the  tenant^^r  each  portion  a  heriot  (ae). 
It  was  said  by  the  court,  this  is  the  case,  **  not  af  the 
creation  of  a  tenancy  in  common,  but  of  a  severance 
of  the  estate  into  distinct  parcels,  and  the  alienation  of 
one  of  those  parcels  of  his  land  to  others''  (y). 

It  is  said  (^z)  to  be  an  unsettled  point  whether,  in  a 
case  where  there  has  been  an  actual  severance  and 
division  of  a  tenement  into  distinct  and  separate  parcels, 
so  as  to  give  to  separate  holders  separate  properties  in 
severalty f  the  multiplication  of  heriots  continues  after 
the  reunion  of  the  same  land  in  one  person ;  and  in 
HoUoway  v.  Berkeley  (a)  the  judges  abstained  from 
saying  anything  on  that  point.  But  in  a  recent  case(2»), 
where  the  tenements  in  respect  of  which  the  heriots  were 
claimed  were  seven,  having  originally  been  only  five,  of 
which  two  had  been  divided  and  the  several  parts  had 
passed  into  different  hands,  but  the  whole  had  become 
reunited  in  one  owner,  in  respect  of  whom  the  heriots 
were  claimed,  it  was  admitted,  on  the  part  of  the  lord 
of  the  manor,  on  the  authority  of  Garland  v.  Jekyll{c), 
that  only  live  heriots  could  be  claimed. 
Extinguish-  If  a  hefiot  be  due  by  the  custom  of  the  manor  upon 
riots.  the  death  of  the  tenant,  and  the  lord  purchases  part 

of  the  tenement,  such  purchase  will  not  extinguish  the 
lord's  right  to  a  heriot ;  for  the  tenant,  on  account  of 
the  residue,  is  still  within  the  lord's  homage  {d),  and 


i 


x)  Fitz.  Abr.  tit  Heriot,  pi  1 ;  Com.  Dig.  Cop.  R.  21,  23. 

y)  Holloway  v.  Berkeley ^  6  B.  &  C.  2. 
(z)  See  2  Saund.  R.  168  c,  5th  ed.,  n. 
(a)  6  B.  &  C.  15. 
{h)  Ahington  v.  Lipscomb,  1  Q.  B.  776;  ante,  p.  125. 

(c)  2  Bing.  273,  ante,  p.  131. 

(d)  8  Rep.  106  b;  2  Brownl.  296. 
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a  tenant  of  his  manor;  and  consequently  upon  his 
death^  as  upon  the  death  of  every  other  tenant  of  the 
flNuior,  the  lord  is  entitled  to  a  heriot*  If  by  the 
custom  of  a  manor  every  copyholder  upon  his  aliena- 
tion and  surrender  is  to  pay  a  heriot  to  the  lord,  and 
a  copyholder  surrender  part  of  his  copyhold  to  one, 
and  part  to  another,  and  retain  part  in  his  own  hand, 
the  heriots  in  this  case  shall  be  multiplied ;  and  as  to 
the  first  alienation,  the  heriot  shall  be  paid  by  the 
copyholder  who  aliened,  because  he  still  continued 
tenant  to  the  lord.  So  upon  the  alienation  of  every 
other  tenant  toties  quoties,  for  otherwise  it  might  be 
io  the  power  of  the  copyholder  entirely  to  defeat  the 
lord  of  the  heriots  (e).    . 

It  is  clear  that  heriot  service  would  be  extinguished 
by  the  lands  uniting  with  the  manor,  either  by  pur- 
chase or  escheat,  as  it  is  a  service  annexed  to  the  land  ; 
bat  it  would  seem  that  in  the  case  of  heriot  custom,  if 
the  lord  regranted  the  lands,  they  would  be  still  liable 
to  a  heriot,  although  it  be  entire  and  not  annual  {f). 

The  lord's  right  to  a  heriot  is  not  defeated  by  a 
wi]l(^).  All  fraudulent  gifts  and  deeds  made  to 
defraud  the  lord  of  heriots  and  reliefs  are  void,  and 
the  parties  making  them  are  liable  to  forfeit  the  whole 
value  of  the  goods  and  chattels  assigned,  one  moiety 
to  the  crown  and  the  other  to  the  party  aggrieved  (Ji). 
But  the  disposition  must  be  proved  to  be  made  with 
the  intent  to  defraud  the  lord,  or  he  cannot  avail  him- 
self of  that  statute  (t). 

(«)  iSin^  V.  Foxt  Palm.  342 ;  Chapman  v.  Pendleton^  2  Brownl. 
298;  2  Watk.  Cop.  118,  4th  ed.;  Bac.  Abr.  Heriot  (B). 

(/)  1  Scriv.  Cop.  386,  4th ed.;  2  Watk.  Cop.  122-r-124,  4th  ed. 

(g)  Co.  Lilt.  185  b. 

(A)  13  £liz.  c.  5,  88.  2,  3. 

(«)  Tyrer  y,  Littleton,  2  Brownl.  187;  10  Rep.  56  a;  see  Dyer,     . 
351  b;  CretweU  v.  Cook,  2  L^on.  8;  Lex  Man.  156,  2nd  ed* 
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Sect.  III.  Of  Reliefs. 

The  proper  relief  is  the  ancient  relief,  which  was 
due  to  the  lord  at  or  before  the  entry  of  the  heir  or 
new  tenant  into  the  land.  This  was  anciently  paid  in 
money y  and  was  not  so  properly  a  service  as  a  per- 
quisite or  incident  to  the  feudal  tenure.  It  arose  from 
this,  that  whilst  the  feud  was  temporary  and  precarious^ 
the  lords  used  upon  the  death  of  the  tenant,  and 
before  the  heir  was  admitted  into  the  feud,  to  oblige 
the  heir  to  pay  a  sum  of  money.  This  after  the  feud 
was  established  and  made  perpetual  constituted  part 
of  the  feudal  profits,  the  tenants  easily  consenting  to 
it  upon  the  establishment  of  the  feud  (A).  Reliefs, 
though  not  services  strictly,  are  an  incident  of  tenure 
for  which  the  lord  may  distrain  (I).  But  if  a  relief  is 
not  existing  by  reason  of  tenure,  but  by  custom,  the 
lord  cannot  distrain  as  of  course ;  but  to  establish  his 
right  to  distrain,  must  show  a  custom  of  distress  as 
well  as  a  custom  of  relief  (wi).  The  relief  incident  to 
tenure  as  to  free  socage  lands  was  one  year's  rent,  but 
the  customary  relief  might  be  more  or  less  (n). 

Relief,  though  for  the  most  part  incident  to  freehold 
tenure,  must,  when  it  occurs  in  copyholds,  be  taken  to 
be  in  the  nature  of  a  fine ;  and  a  relief  may  be  due 
from  copyhold  tenants  by  custom  on  descent  and  also 
on  alienation  (o). 

(k)  Gilb.  on  Distr.  7,  4th  ed. ;  Co.  Litt  83  a ;  3  Biilstr.  323. 
(0  Gilb.  Distr.  7  ;  Co.  Litt  83  a. 

(m)  Hungerford  v.  Haverland,  3  Bulstr.  323  ;  Sir  W.  Jones,  132 ; 
Mayor  of  Basingstoke  v.  Bolton^  1  Drew.  291. 

(n)  1  Drew.  293,294;  1  Watk.  Cop.  288,  4th  ed. 

(o)  Com.  Dig.  Cop.  (K.  11) ;  White  v.  Cuddon^  8  CI.  &  Fin.  783. 
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Sect.  IV.  Of  Rents,  Fealty  and  Suit  of  Court. 

1.  Of  Rents 135 

2.  Of  Fealty 138 

3.  Of  Suit  qf  Court ib, 

1.  Of  Rents. 

The  word  **  rents,"  in  the  Copyhold  Act,  1841,  in-  j^J^* 
elades  reliefs  and  services,  not  being  service  at  the  ^^^•' 
lord's  court  (p).  The  certain  an(^  established  rents  of 
the  freeholders  and  ancient  copyholders  of  manors, 
which  are  of  the  nature  of  real  service,  are  called  rents 
ofasstzcy  because  they  were  assized  and  certain,  and 
thereby  distinguished  from  such  as  are  variable  and 
uncertain  (q).  Those  of  the  freeholders  are  also  fre- 
quently called  chief  rents;  and  both  sorts  are  in- 
differently denominated  quit  rents,  because  thereby 
the  tenant  goes  quit  and  free  of  all  other  services  (r). 
Copyhold  rents  are  those  paid  by  the  tenants  of  a 
manor  to  the  lord  for  their  tenements  holden  by  copy 
of  court  roll,  and  to  this  sort  of  rent  distress  has  always 
been  considered  as  incident  of  common  right  (s). 
After  the  statute  Quia  emptores,  18  Edw.  1,  st.  1,  the 
lord  could  not  by  any  deed  reserve  the  old  services, 
when  he  conveyed  away  the  estate  in  respect  of  which 
those  services  were  due,  for  the  tenant  must  hold  of 
the  superior  lord.  If  a  lord  of  a  manor  conveys  pro- 
perty to  a  customary  tenant  reserving  a  rent,  such  rent 
can  no  longer  be  considered  as  a  rent  service,  but  a 
rent  to  be  recovered  according  to  the  contract  between 
the  parties  (t), 

(p)  4  &  5  Vict  c.  35,  s.  102. 

iq)  2  Inst.  19. 

(r)  2  Bl.  Coram.  43. 

(«)  Gilb.  on  Dist.  5, 4th  ed.;  Laughter  v.  Humphrey j  Cro.  Eliz.  524. 

(t)  Bradshaw  v.  Latvson,  4  T.  R.  443. 
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A  rent  originally  reserved  in  respect  of  copyhold 
property  belonging  to  the  lord  of  one  manor,  m^y  be 
lost  by  the  lord  entitled  to  it  allowing  it  to  be  received 
for  a  long  time  by  the  lord  of  another  manor  (u). 

Where  by  great  length  of  time  it  is  become  im- 
possible to  know  out  of  what  particular  lands  quit 
rents  are  issuable,, the  Court  of  Chancery,  on  proof  of 
payment  within  a  reasonable  time,  will  make  a  decree 
for  payment  of  the  arrears  of  such  rents,  and  payment 
of  the  same  for  the  future  (a?). 
Limitation  of     Although  formerly  quit  rents  were  not  within  the 

time  for  re-     -,  5  -r .     .       .  i 

coveryof  Statute  ot  Limitations,  yet  non-payment  and  acqui- 
escence for  thirty-seven  years  was  held  a  sufficient 
ground  to  presume  a  release  or  extinguishment  of  the 
quit  rent  in  an  action  for  the  recovery  of  the  ar- 
rears (y).  But  now  no  person  shall  make  an  entry 
or  distress  to  recover  any  land  or  rent  (which  includes 
heriots  and  all  suits  and  services  for  which  a  distress 
may  be  made),  but  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to 
some  person  through  whom  he  claims,  or  if  such  right 
shall  not  have  accrued  to  any  person  through  whom 
he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same  (2:).  The  same 
act  (a)  defines  the  respective  periods  when  the  right 
shall  be  deemed  to  have  accrued  to  persons  having  an 
estate  in  possession,  in  remainder,  and  in  reversion 

(h)  steward  v.  Bridget ^  2  Vera.  616. 

(«)  Duke  of  Bridgetoater  v.  Edwardt,  6  Br.  P,  C.  368,  2nd  ed. ; 
Cox  V.  Foley,  1  Vera.  359 ;  Holder  v.  Chambery,  3  P.  Wms.  256. 

(y)  Eldridge  v.  Knott,  Cowp.  214;  Stackhouse  v.  Barmtm,  10  Ves. 
467. 

(«)  8  &  4  Will.  4,  c.  27,  ss.  1,  2. 

(a)  lUd,  ss.  3 — 5. 
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lespectiyelj.  Persons  under  the  disability  of  infancy, 
looacy,  coyerture,  or  beyond  seas,  and  their  represen- 
tatives, are  allowed  a  further  period  of  ten  years  from 
the  termination  of  their  disability  or  death  (b).  But 
no  distress  or  action  can  be  made  or  brought  beyond 
forty  years  after  the  right  first  accrued  (c)  ;  and  at  the 
end  of  tbe  period  of  limitation  the  right  of  the  party 
ODt  of  possession  is  to  be  extinguished  (c? )•  A  de- 
fendant in  replevin  avowed  the  taking  of  the  goods  for 
arrears  of  an  ancient  qqi(  rent  issuing  out  of  a  tene- 
ment held  of  bin),  as  lord  of  a  certain  manor,  by  fealty 
and  9^.  rent.  The  plaiqtifi*  pleaded  (inter  alia)  nan 
tenuit.  The  last  pa3rment  was  made  on  the  25th  of 
January,  1825,  for  rent  due  on  the  4th  of  October, 
1824.  The  distress  was  made  on  the  13th  of  May, 
1845 :  H  was  held  that  by  the  operation  of  the  statute 
3  &  4  Will.  4,  c.  97,  ss.  2,  3>  and  34,  the  rent  was  ex- 
tinguished by  tbOi  It^pse  of  twenty  years  from  the  day 
on  which  the  last  payment  was  made,  and  that  the 
Statute  of  Limitations  need  not  be  pleaded  specially, 
but  was  available  under  the  plea  of  jwn  tenuit  (e). 

No  arrears  of  rent,  which  word  includes  all  services  Arrears  of 
and  suits  for  which  a  distress  may  be  made,  or  da- 
mages in  respect  of  such  arrears,  can  be  recovered  but 
within  six  years  after  the  same  sh^ll  become  due,  or 
next  after  an  acknowledgment  of  the  same  in  writing 
shall  have  he^n  given  tq  th^  p^rsoq  entitled  thereto  or 
his  agent,  sigped  by  the  person  by  whom  the  sarpe 
was  payable,  or  his  agent,  with  ftp  exception  which 
need  not  here  be  stated  (•/). 

(6)  3  &  4  Will.  4,  c.  27,  s.  16. 

(c)  Ibid.  8.  17. 

(d)  Ibid.  s.  34;  see  Shelford's  Real  Prop.  Stat  pp.  106—221, 
5th  ed. 

(e)  De  Beauooir  v,  Owerij  5  Exch.  166 ;  19  L.  J.  Exch.  177— 
Exch.  Cham.  16  Mees.  &  W.  547. 

(/)  3  &  4  WilL  4,  c.  27,  s.  42 ;  see  Shelford*s  Keal  Prop.  Stat 
244, 5th  ed. 
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The  lord  of  a  manor  may  now  lose  his  rents  alto- 
gether by  not  enforcing  payment  for  twenty  years. 

2.  Of  Fealty. 

Fealty  signifies  the  oath  taken  on  the  admittance  of 
every  tenant,  as  well  freeholder  as  copyholder,  to  be 
true  to  the  lord  of  whom  he  holds,  and  fealty  mast  be 
done  by  the  tenant  in  person,  for  he  cannot  swear  by 
attorney  (/jr).  Either  the  lord  or  the  steward  may 
administer  the  oath  of  fealty  (Ji).  This  oath  is  now 
seldom  administered,  and  the  practice  on  the  admit- 
tance of  the  tenant  is  to  make  an  entry  on  the  rolls 
that  the  fealty  of  the  tenant  is  respited.  As  fealty  is 
now  only  requisite  for  the  preserving  and  evidencing 
the  existence  of  the  subsisting  tenure,  it  has  become 
usual  to  respite  it  on  the  admission  of  the  copyholder, 
as  his  tenure  is  sufficiently  evidenced  without  it  by  the 
regular  inrolment  of  such  admittance  (t). 

3.  Of  Suit  of  Court, 

Every  copyhold  tenant  is  bound  to  attend  the  lord's 
courts  and  to  perform  the  duties  of  homager,  unless  he 
make  essoign,  that  is,  justify  his  absence  by  reason  of 
sickness  or  other  sufficient  cause,  which  may  neces- 
sarily be  done  by  attorney  (A).  If  a  copyholder  do 
not  appear  on  a  personal  summons,  or  be  duly  es- 
soigned,  he  shall  forfeit  his  copyhold  (Z).  The  lord 
may  distrain  his  copyholder  for  n  on -performance  of 
suit  (m).     So  the  copyholder  may  be  amerced  for  not 

(g)  9  Rep.  76 ;  Co.  Litt.  68. 
(A)  Co.  Cop.  8.  20. 
(0  1  Watk.  Cop.  325,  4th  ed. 
{k)  2  Watk.  Cop.  25,  135,  4th  ed. 
(l)  1  Watk.  Cop.  396,  397;  2  Watk.  Cop.  135,  4th  ed. 
(m)  Tonkin  v.  Croker,  2  Ld.  Raym.  860 ;  Thomhagh  v.  Hartihom, 
Bunb.  237. 
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performing  8uit(o),  but  such  amercement  must  be 
affeered,  i.  e.  audited  on  oath  by  the  other  copy- 
holders (/?)•  Tenants  in  common  having  several  es- 
tates must  of  consequence  do  suit  severally  (q) ;  but 
coparceners,  when  admitted  as  such,  and  joint  tenants 
taking  but  one  estate,  shall  do  but  one  suit  (r). 


Sect.  5.  Of  Escheats. 

By  the  82nd  section  of  the  Copyhold  Act,  1841,  no  Right  of  es- 
commutation  under  that  act  shall  operate  to  affect  any  by^nfran^  ^ 
rights  of  lords  of  manors  to  escheats.  The  lord's  right  *'»^"«'"^"*- 
to  escheats  is  not  reserved  by  the  Copyhold  Act,  1852 ; 
but  by  the  16th  section  of  that  act  escheats  are  to  be 
taken  into  account  in  making:  anv  valuation  under  it. 
The  loss  of  the  contingent  benefit  arising  from  an  es- 
cheat seems  hardly  susceptible  of  any  accurate  valuation. 
It  is  to  be  observed  that,  independently  of  enfranchise- 
ment under  those  acts,  the  lord,  on  enfranchising  a 
copyhold,  cannot  reserve  a  right  of  escheat  («).  For 
a  copyhold  tenement,  being  part  of  the  lord's  demesne, 
is,  when  enfranchised,  held  of  the  superior  lord  of  the 
fee,  that  is,  of  the  same  lord  of  whom  the  manor  is 
beid;  and  it  ceases  to  be  parcel  of  the  manor,  whereby 
the  lord  loses  his  right  of  escheat. 

Escheat,  derived  from  the  French  word  eschet  or  origin  of 
ichety  is  a  technical  term,  signifying  properly,  when  ^^^^^' 
by  accident  the  lands  fall  to  the  lord  of  whom  they  are 
holden  (t).    Escheat,  being  a  consequence  of  tenure, 

(o)  Braunche's  casCf  1  Leon.  104. 

(p)  2  Watk.  Cop.  135,  4th  ed. 

(q)  6  Rep.  1  b. 

(r)  2  Watk.  Cop.  136,  4th  ed. 

(0  1  Watk.  Cop.  450,  4th  ed.;  1  Scriv.  Cop.. 362— 865,  4th  ed. 

(0  Co.  Litt  13  a,  92  b. 
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18  the  determination  of  the  tenare,  or  dissolution  of  the 
mutual  bond  between  the  lord  and  tenant,  from  the 
extinction  of  the  blood  of  the  latter  by  either  natural 
or  civil  means ;  as  if  he  died  without  heirs  of  his  blood, 
or  if  his  blood  was  corrupted  and  stained  by  commia- 
sion  of  treason  or  felony,  whereby  formerly  every  in^ 
heritable  quality  was  entirely  blotted  out  and  abolished, 
although  now  the  descendants  of  persons  attainted  may 
inherit  (u).  In  such  cases  the  lands  escheated,  or  fell 
back  to  the  lord  of  the  fee  (x) ;  that  is,  the  tenure  was 
determined  by  breach  of  the  original  condition  ex- 
pressed or  implied  in  the  feudal  donation.  In  the  one 
case,  there  were  no  heirs  subsisting  of  the  blood  of  the 
first  feudatory  or  purchaser,  to  which  heirs  alone  the 
grant  of  the  feud  extended ;  in  the  other,  the  tenant, 
by  perpetrating  an  atrocious  crime,  showed  that  he 
was  no  longer  to  be  trusted  as  a  vassal,  having  for.- 
gotten  his  duty  as  a  subject,  and  therefore  forfeited 
his  feud,  which  he  held  under  the  implied  condition 
that  he  should  not  be  a  traitor  or  a  felon.  The  con* 
sequence  of  which  in  both  eases  was,  that  the  gift, 
being  determined,  the  land  resulted  back  to  the  lord 
who  gave  it  (y).  The  law  of  escheat  is  founded  upon 
this  single  principle,  that  the  blood  of  the  person  last 
seised  in  fee  simple,  is,  by  some  means  or  other,  utterly 
extinct  and  gone ;  and  since  none  can  inherit  his  estate 
but  such  as  are  of  his  blood  and  consanguinity,  it  fol- 
lows as  a  regular  consequence,  that  when  such  blood 
is  extinct,  the  inheritance  itself  must  &il;  the  land 
must  become  what  the  feudal  writers  denominate^int^ 
dum  apertum,  and  must  result  back  again  to  the  lord 

(«)  8  &  4  Will  4,c.  106,  s.  10. 

(<)  Co.  Litt.  IS. 

(y)  2  BLComm.  72;  1  Eden,  C.  C.  241—243. 
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of  the  fee,  by  whoniy  or  hj  those  whose  estate  be  batb| 
it  was  given  (2;). 

Escheats  are  comtnonlr  divided  into  those  propter  Csuf«t  of 
defectum  eanguiniSf  and  those  propter  delictum  tenen* 
He;  the  one  sort,  if  the  tenant  die  without  heirs;  the 
other,  if  his  blood  be  attainted  (a).  The  first  maj 
ha{>pen  when  the  tenant  dies  without  anj  relation  on 
the  part  of  anj  of  his  ancestors,  or  when  he  dies  with- 
out any  relations  on  the  part  of  those  ancestors  from 
whom  bis  estate  descended ;  and  as  to  descents,  before 
the  Isl  of  January,  1834,  when  he  died  without  anj 
rehtions  of  the.  whole  blood,  although  after  that  period 
the  half-blood  are  capable  of  inheriting  (b). 

Instances  of  the  escheat  of  lands  upon  the  failure  of  Occonence 

-    ,  _  _  of  escheat. 

bars  of  a  person  dying  seised  in  fee  and  intestate,  to 
the  lord  of  whom  it  is  holden,  occur,  not  very  unfre- 
qneutly,  from  an  illegitimate  person  becoming  a  pur- 
chaser of  land  or  being  made  a  trustee,  and  sometimes, 
though  very  rarely,  from  there  being  no  known  re- 
lation of  the  person  last  seised  of  the  blood  of  the 
family  through  whom  the  land  descended  (c). 
In  case  of  a  total  failure  of  heirs,  there  is  sometimes  Difficulty  of 

Escertainlng 

a  difficulty  in  ascertaining  who  is  the  lord  of  the  fee.  superior 
The  statute  Quia  emptores,  18  £dw.  1,  st.  1,  put  a  stop 
to  the  practice  of  subinfeudation,  and  enacted,  that 
on  every  alienation  of  the  fee  simple,  the  land  should 
be  held  of  the  superior  lord,  and  land  is  now  most 
ttsually  held  immediately  of  the  crown.  But  where 
freehold  land  was  held  of  a  subject  at  the  time  of 
passiog  that  statute,  and  nothing  has  since  occurred  to 
i^ter  the  tenure,  the  lord  of  the  manor  or  other  person 

(s)  2  BLComm.  245;  I^Uivan's  Lect.382;  lEden.C.C.  191. 
(a)  Co.  Litt  13,  92. 
(6)  3  &  4  Will.  4,  c.  106,  8.  9. 

(c)  3rd  Real  Prop.  Rep.  p.  4;  see  Doe  d.  Bhckbum  t.  Black- 
*«m,  1  Mood.  &  R.  647. 
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entitled  to  the  immediate  seignory  is  still  entitled  to 
take  by  escheat.  From  the  omission  to  hold  courts 
baron,  from  the  discontinuance  of  fealty,  from  the  re- 
lease of* quit  rents,  or  the  neglect  to  require  payment 
of  them,  from  occasional  unity  of  title  to  the  manor  or 
seigniory,  and  lands  which  are  held  of  it,  it  is  some- 
times a  matter  of  great  uncertainty  whether  land 
within  the  ambit  of  a  manor  shall  upon  escheat  go  to 
the  .lord  of  the  manor,  or  to  any  other  subject,  or  to 
the  crown  ((2).  Litigation  ensues,  and  titles  by  es- 
cheat are  hardly  ever  reckoned  secure.  In  most  cases 
of  escheat  after  the  enfiranchisement  the  property  will 
revert  to  the  crown,  and  not  to  the  lord.  All  the  ad- 
vantage to  be  gained  by  the  copyholder  in  this  respect 
by  enfranchisement  will  be  the  probability  that  the 
crown  will  be  much  more  generous  in  regranting  the 
property  than  individuals*  It  has  been  observed  (e) 
that  one  great  advantage  would  arise  from  the  regula- 
tion that  in  all  cases,  on  failure  of  heirs  or  devisees, 
land  of  freehold  tenure,  unless  where  a  quit  rent  was 
actually  payable  to  some  immediate  lord,  shall  escheat 
to  the  crown,  would  be  that  the  property  escheating 
to  the  crown  might  be  disposed  of  according  to  the 
dictates  of  natural  equity,  and  a  portion  of  it  would 
probably  be  given  to  objects  for  whom  the  party  last 
seised  was  morally  bound  to  provide,  although  they 
could  not  claim  as  his  heirs. 
Power  of  Under  the  statute  1  Anne,  st.  1,  c.  7,  34  Geo.  3, 

n^execvi-    s.  75,  the  crown  could  make  no  grants  of  estates  es- 
o?umd?"***  cheated  beyond  leases  for  short  terms  of  years  or 
escheated,     f^^^mg  livcs  (/).     But  by  Stat.  39  &  40  Geo.  3,  c.  88, 
s.  12,  after  reciting  that  divers  lands,  &c.  as  well  free- 

(rf  )  3  Real  Property  Rep.  p.  4. 

(e)  Ihid. 

(/)  3  Swanst  466.   Per  Lord  Eldon,  C. 
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^old  as  copyhold,  had  escheated,  and  might  escheat  to 
tlie  crown,  it  was  enacted,  that  it  shall  be  lawful  for 
ill's  majesty,  his  heirs  and  successors,  to  direct,  by 
warrant  under  the  sign  manual,  execution  of  any  trusts 
to  which  the  lands  so  escheated  were  liable  at  the  time 
of  the  escheat,  or  to  which  they  would  have  been  liable 
in  the  hands  of  a  subject,  and  to  make  grants  of  such 
lands  for  the  execution  of  such  trusts,  and  to  make 
grants  either  for  the  purpose  of  restoring  the  same  to 
the  family  to  whom  they  had  belonged,  or  for  reward- 
ing persons  discovering  any  escheat.  By  the  47  Geo. 
3,  c.  24,  the  powers  of  the  last  cited  act  were  extended 
to  lands  which  had  or  should  cOme  to  the  king  in 
right  of  the  duchy  of  Lancaster,  and  to  such  lands  as 
had  or  should  be  purchased  by  or  for  the  use  of  or  in 
trust  for  any  alien  or  aliens,  and  to  the  arrears  of  rent 
of  any  lands  before  any  grant  (^). 

Where  a  copyhold  which  had  been  surrendered  to 
the  use  of  a  will  was  devised  to  A.  and  his  heirs,  in 
trust  for  B.  and  his  heirs,  upon  the  death  of  B.  with- 
out heirs,  it  was  decided  that  the  heir  of  the  trustee 
had  no  equity  to  compel  the  lord  to  admit  him,  and 
his  bill  was  dismissed  without  costs  (^).  But  the 
Conrt  of  King's  Bench  granted  a  mandamus  to  the 
lord  and  steward  of  the  manor  to  admit  the  heir  of  the 
trustee,  as  he  had  the  legal  estate,  which  was  sufficient 
for  the  court  to  act  upon  in  giving  him  au  opportunity 
of  trying  his  title,  which  was  all  the  admission  would 
enable  him  to  do  (i). 

In  the  case  of  fee  simple  lands,  the  lord,  taking  by  Lord  subject 
escheat,  is  subject  to  the  charges  and  incumbrances  of  cumbrances. 

(g)  The  powers  of  the  above  acts  were  further  extended  by 
47  Geo.  3,  sess.  2,  c.  24,  59  Geo.  3,  c.  94,  and  6  Geo.  4,  c.  17,  and 
to  Ireland  by  10  Geo.  4,  c.  50,  s.  127. 

(A)  WilUam  v.  Lord  Lonsdale,  3  Ves.  752. 

(i)  Bex  V.  Cogarif  ^  East,  431. 
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the  tenant,  because  the  tenant  has  full  power  to  create 
them  without  the  consent  of  the  lord.    But  in  the  case 
of  copyholds  and  customary  freeholdsi  where  the  title 
depends  upon  admission,  the  lord  taking  hy  escheat  is 
not  subject  to  the  charges  and  incumbrances,  or  alien* 
ation  of  the  tenant,  unless  by  act  of  admission  he  has 
expressly  assented  to  them,  in  which  case  he  cannot 
claim  against  his  own  act  (A).     Where  a  copyhold 
tenant  surrenders  the  land  into  the  hands  of  the  lord, 
to  the  intent  that  a  new  tenant  may  be  substituted  in 
his  place,  subject  to  the  trusts,  &c.  expressed  in  a 
certain  indenture,  referred  to  in  the  surrender;  and 
when  the  lord  admits  the  new  tenant  upon  such  sur- 
render, he  is  to  be  considered  as  thereby  assenting  to 
the  qualified  nature  of  his  tenure,  and  cannot  aAer* 
wards  claim  against  those  trusts  to  which  he  has  thus 
given  his  consent ;  whether  he  were  or  were  not  ac- 
tually acquainted  with  the  nature  of  the  trust  contained 
in  the  indenture  is  immaterial.    Where  the  surrender 
gives  him  notice  of  the  trusts,  it  is  his  duty  to  inform 
himself  of  their  nature.    Therefore  where  A.,  being 
seised  of  a  copyhold  in  fee,  surrendered  it  to  the  use 
of  B.  and  his  heirs,  according  to  the  custom  of  the 
manor,  but  subject  to  the  trusts  of  a  certain  indenture 
therein  referred  to,  which  were,  after  giving  one  yearns 
previous  notice,  to  sell  the  tenement,  to  retain  out  of 
the  proceeds  of  the  sale  a  sum  of  700L  and  interest, 
for  which  the  surrender  was  a  security,  and  to  pay  the 
overplus  to  A. ;  B.  having  been  admitted,  died  intes- 
tate and  without  an  heir,  the  700^,  with  an  arrear  of 
interest,  still  remaining  due  to  him,  it  was  held,  that 
the  lord  did  not  become  entitled  to  the  tenement,  by 

{k)  1  Eden,  C.  C.  232;    1  W.  Bl.  167;    1  Str.  454;    15  East* 
4S6 ;  see  1  Scriv.  Cop.  100,  406,  4th  ed. 
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reason  of  the  failare  of  the  heirs  of  B.,  and  that  A. 
had  a  right  to  redeem  the  premises,  and  upon  pay- 
ment of  what  was  due  on  the  mortgage,  to  be  read- 
mitted as  tenant  in  fee,  according  to  the  custom  of  the 
manor,  and  that  the  personal  representative  of  B.,  and 
not  the  lord,  was  entitled  to  receive  the  money  (/). 

The  lord  who  acquires  land  by  escheat  is  liable  to 
all  the  incumbrances  of  the  last  tenant  (m).  Thus,  if 
a  person  die  without  heirs,  having  granted  a  rent,  the 
lord  by  escheat  will  hold  the  lands  subject  to  such 
rent;  so  if  be  die  leaving  a  widow,  she  will  be  entitled 
to  dower  (n) ;  and,  in  the  case  of  a  woman,  her  hus- 
band will  be  entitled  to  curtesy  (o). 

A  testator  died,  without  heirs,  seised  of  freeholds 
which  he  had  not  charged  with  his  debts.  It  was 
held,  that  as  against  the  lord  claiming  by  escheat, 
they  were  assets  for  payment  of  the  testator's  debts. 
It  is  questionable  whether  such  freeholds  are  liable  to 
the  debts  in  priority,  or  j>ar%  'passu  with  the  lands 
specifically  devised  (  p). 

The  lord  of  a  manor  taking  by  escheat,  on  the  death 
of  a  tenant  without  heirs,  the  fee  simple  of  lands 
holden  of  the  manor,  but  subject  to  a  demise  by  way 
of  mortgage  for  a  term  of  years  created  by  the  tenant, 
is  entitled  in  equity,  as  against  the  mortgagee,  to  re- 
deem the  term(^). 

(/)  Weaver  v.  JWaufe,  2  Russ.  &  M.  97. 

(m)  Plowd.  559;  Parker,  120;  12  Mod.  558;  Wright's  Tenures, 
117. 

(»)  Br.  Dower,  pi.  64. 

(o)  7  Rep.  7  b. 

(p)  Evans  v.  Browrit  5  Beav.  1 1 4. 

Iq)  Doume (Viscount)  v. Morris,  3  Hare,  394 ;  13  Law  J.  (N.  S.) 
337  ;  8  Jur.  486.  If  the  lord,  taking  lands  by  escheat  on  the 
failure  of  heirs  of  his  tenant,  is  liable,  under  the  stat.  3  &  4 
Will.  4,  c.  104,  out  of  such  lands  to  pay  a  mortgage  debt  of  the 
tenant  charged  thereon,  he  is  entitled  to  redeem  the  lands  and 
get  ill  the  securities  which  the  creditor  held  Hop  the  debt    Where 
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If  a  tebant  ih  fee  simple  make  a  leas^  for  yiears>  and 
die  without  heir,  the  lord  by  escheat,  it  is  said,  canhot 
avoid  thie  term^  nor  is  a  subinfeadation  afiected  by  the 
escheat  of  the  mesne  tenancy  (o).  Even  an  interesse 
termini  is  not  avoided  by  escheat;  th«  real  lien  bind- 
ing thie  land. 

Where  a  copyhold  ^as  surrendered  to  a  mortgagee 

and  his  heirs,  but  no  condition  was  expressed  in  ike. 

suh'ender,  atid  the  mortgagee,  who  had  been  admitted 

tenant^  died  intestate  i^nd  without  an  heir,  it  was  held 

that  the  lord  was  entitled  to  enter  upon  the  copyhold 

land  as  an  escheat (/)),  there  being  nothing  upon  the 

court  roll  to  give  the  lord  notice  of  the  condition,  nor 

was  there  any  proof  that  the  steward  or  under-steward 

were  aware  of  the  real  nature  of  the  transaction. 

Interests  not      Where  a  copyhold  estate  escheats  to  the  lord  of  the 

esc^ea?.**^     mauor,  he  will  hold  it  subject  to  any  lease  made  by  the 

copyholder  with  the  licence  of  the  lord,  and  also  to  the 

freebench  of  the  widow  {q).     A  devise  by  one  who 

dies  without  an  heir,  though  it  only  takes  effect  at 

the  moment  of  the  testator's  death,  will  prevent  an 

escheat  (r).     And  a  power  given  by  will  to  executors 

to  sell  the  land,  will  bind  it  in  the  hands  of  the  CroWn 

claiming  by  escheat  ( «). 

Death  of  When   any  person  seised  of  any  lands  upon  any 

tate  and  °*^*  trust  shall  have  died  intestate  as  to  such  lands  without 

without  heir. 

a  person  dies  seised  of  land  Which  he  has  not  by  will  chained 
with  his  debts,  the  stat  8  &  4  Will.  4,  c.  104,  makes  the  lands 
themselves,  and  not  merely  the  estate  or  interest  of  such  person 
in  the  lands,  assets  for  the  payment  of  his  debts ;  S.  C.  3  Hate, 
399. 

(o)  Whittingham's  case,  8  Bep.  45  a  ;  Yin.  Abr.  Escheat  (H). 

(p)  Att.  Gen,  y.  Duke  rf  Leeds,  2  My.  &  K.  343 ;  see  13  & 
14  Vict  c.  60,  ss.  46,  47. 

{q)  Turner  v.  Hodges,  Hutt.  102;  1  Bl.  R.  167. 

(r)  3  Bulstr.  43  ;  Vm.  Abr.  Escheat  (F.)  pi.  3  ;  1  Roll.  Rep. 
214. 

{s)  Manning  v.  Andrews,  1  Leon.  260 ;  10  Mod.  361,  362. 
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an  heir,  or  shall  have  died,  and  it  shall  not  he  known 
who  is  his  heir  6r  devi^fr,  the  Court  of  Chancery  may 
mtke  an  order  Testing  such  lands  in  siich  person  or 
pe^as  in  such  iiMt^her  an^  for  such  ^estate  as  that 
eosrt  shall  direct,  and  the  order  shall  have  the  same 
effict  as  if -the  heir  or  devisee  of  such  trustee  had  duly 
exiSeated  a  conveyance  of  the  land  in  the  same  manner 
for  the  same  estate  (^).  It  is  to  he  observed  that  the 
wcfrd  *'  11*1181"  in  this  act  shall  not  mean  the  duties 
incident  to  an  estate  conveyed  by  way  of  mortgage,  but 
with  this  exception  the  words  "  trust"  and  "  trustee" 
shall  extend  to  alid  include  implied  and  constructive 
trostSy  and  shall  extend  to  and  include  cases  where  the 
trustee  has  some  beneficial  interest  in  the  subject  of 
the  trust  (t^). 

When  any  person  to  whom  any  lands  have  been  Death  of 
conveyed  by  way  of  mortgage  shall  have  died  with-  StelSSand 
oat  having  entered   into  the  possession  or  into  the  Selr!**"*  *" 
receipt  of  the  rents  and  profits  thereof,  and  the  money 
due  in  respect  of  such  mortgage  shall  have  been  paid 
to  the  person  entitled  to  receive  the  same,  or  such  last 
mentioned  pierson  shall  consent  to  an  order  for  the  re- 
conveyance of  such  lands,  the  Court  of  Chancery  may 
make  an  order  vesting  such  land^  in  such  person  or 
persons  in  such  manner  and  for  such  estate  as  that 
court  inay  direct.     This  section  applies  (inter  alia)  to 
the  ca&e  ^'  where  such  mortgagee  shall  have  died  in- 
testate as  to  such  lands,  and  without  an  heir,  or  shall 
have  died  and  it  shall  not  be  known  who  is  his  heir  or 
devisee  (x)," 

(0  13  &  14  Vict  c.  60,  8.  15. 
(u)  Ibid.  8.  2. 
Ix)  Ibid,  8.  19. 
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Sbot.  VI.  Of  Forfeitures. 

1.  For  Treason  or  Felony 148 

2.  By  Alienation  contrary  to  Custom  of  Manor  .  •  •  • •  •  151 

3.  For  Waste IW 

4.  For  Non-performance  qf  Services 181 

5.  For  Refusal  to  pay  Fines,  RenU,  4%.    .* IW 

6.  For  Non-appearance  to  take  Admittance 167 

7.  Cf  Presentment  qf  Forfeitures 170 

8.  Of  DisperuaHon  with  Forfeitures 171 

9.  What  Lord  may  take  advantage  qf  Forfeiture 172 


Copyholds  are  subject  to  pecaliar  forfeitures  incurred 
by  the  breach  of  either  the  general  customs  of  all 
copyholds,  or  the  peculiar  local  customs  of  certain 
particular  manors  (y). 

1.  Forfeitures  for  Treason  or  Felony, 

To  lord  of  On  the  attainder  of  a  copyholder  for  high  treason, 

bis  estate  becomes  forfeited  to  the  lord  of  the  manor, 
not  to  the  Crown,  except  by  the  express  words  of  an 
act  of  parliament  (2;).  It  is  the  same  on  an  attainder 
of  felony ;  but  a  copyhold  of  inheritance  is  not  for- 
feited by  a  conviction  of  felony  without  attainder,  un- 
less there  is  a  special  custom  in  the  manor  (a).  A 
custom  that  if  a  copyholder  commits  felony  that  the 
lord  shall  enter  upon  presentment  of  the  homage  has 
been  held  good  (5).  But  if  a  lord  grants  a  copyhold 
to  A.  for  life,  and  after  his  death  or  other  determina- 
tion of  his  estate  to  B.,  and  A.  is  attainted  of  felony, 
B.  shall  enter,  for  the  lord  shall  not  have  the  land 


manor. 


(y)  2  Bl.  Coram.  284. 

(x)  Hawk.  P.  C.  c.  49,  8.  7  ;  Skin.  8  ;  Comwattis's  case,  2  Vent 
3d. 

(o)  Rex  V.  WiUes,  3  B.  &  Aid.  510. 

{b)  1  Bulstr.  13  ;  I  Leon.  1 ;  2  Brownl.  217. 
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against  his  own  grant  (c).     It  seems  that  outlawry  for 
a  capital  crime  is  a  forfeiture  (J). 

Althoagh  as  between  the  surrenderor  and  the  sur-  surrenderor 
wnderee  of  copyhold,  the  latter  cannot  be  prejudiced  feiture. 
by  any  act  done  by  the  former  subsequently  to  the 
sorrender,  but  is  entitled  to  be  admitted  to  the  estate 
fteefrom  all  mesne  incumbrances,  yet  the  surrenderor, 
mtil  the  admittance  of  the  surrenderee,  continues 
tenant  to  the  lord  for  all  purposes  of  service  (e). 
Where  a  surrenderee  was  convicted  of  felony  and 
banged,  without  admittance,  it  was  held,  that  the  lands 
were  not  forfeited  to  the  lord,  but  descended  to  the 
heir  of  the  surrenderor,  upon  the  principle  that  by  the 
sorrender  nothing  vests  in  the  surrenderee  nor  in  the 
lord;  but,  until  admittance,  the  estate  in  law  is  in  the  sur- 
fenderor  (/).  The  lord  must  always  have  such  a  tenant 
of  his  lands  as  may  be  sufficient  to  answer  all  demands, 
and  capable  of  committing  forfeitures  (^).  Therefore, 
where  a  copyholder  in  fee  surrendered  to  the  use  of  a 
mortgagee  in  fee,  upon  condition  to  be  void  on  pay- 
orent  of  the  mortgage  money  and  interest,  and  the 
copyholder  was  afterwards  convicted  of  felony,  upon 
which,  according  to  the  custom  of  the  manor,  the 
costomary  lands  of  the  tenant  were  forfeited ;  the  lady 
of  the  manor  having  refused  to  admit  the  mortgagee, 
it  was  contended,  on  the  return  to  a  mandamus,  re- 
quiring her  to  admit  the  surrenderee,  that  either  be- 
cause of  the  i^elation  of  the  surrender,  or  because  of  the 
Ueo  on  the  estate  or  land,  or  because  the  surrenderor 

(c)  Skin.  29;  see  ainlte^  p.  144. 

(<<)  GUb.  Ten.  314,  5th  ed. 

(e)  Ktx  y.  Bougheiff  1  B.  &  C.  565  ;  Berry  v.  Oreene^  Cro.  £Iiz. 
M9j  fitch  V.  Hockley,  Cro.  Eliz.  441;  Smith  v.  Triggs,  1  Str. 
^ ;  Vin.  Abr.  Copyhold  (B.  b.),  pi.  6. 

(/)  Roe  d.  Jeffeteys  v.  Hicks,  2  Wils.  13  ;  1  Kcnyon,  110. 

(g)  Peachy  v.  Dttke  of  Somerset,  1  Str.  454. 
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was  not  perfect  tenant,  or  because  the  lord  was  privj 
to  the  condition,  the  prosecutor  was  entitled  to  a  pe- 
remptory mandamus ;  and,  in  answer,  that  the  surren- 
deror was,  until  the  admittance  of  the  surrenderees,  for 
all  purposes  tenant  to  the  lord.    It  was  lueld  by  the 
court,  that  as  the  surrenderor  was  tenai^  for  all  par- 
poses  of  service  until  the  admittance  of  the  surrenderee, 
so  be  was  also  tenant  for  the  purpose  of  forfeiting^^  and 
that  the  latter  was  not  entitled  to  be  admitted  (A), 
c^oneb^ord       Where  a  copyhold  is  forfeited,  some  step  niust  he 
f jr  veattng     taken  by  the  lord  to  vcQt  the  estate  in  him  (t).      By 
Stat.  6  Geo.  4,  c.  25,  s.  1  (see  7  &  8  Geo.  4,  c.  28,  s. 
13),  it  is  enacted,  that  where  the  king  shall  by  war- 
rant under  the  sign  manual,  countersigned  by  oae  of 
the  principal  secretiaries  of  state,  grant  to.  any  felon 
without  benefit  of  clergy  a  free  pardon,  or  a  pardon 
upon  condition  of  transportation,  im^prisouQient  or  any 
other  punishment,  the  dischai*ge  out  of  custody  in  t)ie 
ease  of  a  free  pardon,  and  the  performance  of  the  con- 
dition in  ^be  case  pf  a  conditional  pai^don  shall  have 
the  effect  of  a  pardon  under  the  great  seal  as  to  the 
felony  whereof  the  offender  was  convicted.    Whc^e  a 
copyholder  was  convicted  of  a  capital  felony,  but  par- 
doned upon  condition  of  remaining  two  years  in  pri- 
son, and  the  lord  did  not  take  any  steps  for  seizing  the 
copyhold ;  it  was  held,  that  at  the  expiration  of  the 
two  years  the  copyholder  might  maintain  an  ejectment 
for  the  land  against  one  whot  had  ousted  him,  inas-; 
much  as  the  pardon  under  th^e  first^mentioi^d  ^^t  re- 
stored his  competency  to  hold  lands,  and  the  estate  did 
not  vest  in  the  lord  without  SiCtfne  aot  don^  by  him  (J). 

(A)  Rex  V.  MHdmay,  2  Nev.  &  Man.  778.:  $  ?.  ^  Ad.  954  ;  see 
Attorney-General  v.  Duke  ofLeed^,  2  Mylne  h  K.  343 ;  awte^  p.  14(iL 
(0  Do^  d.  Evaaiu  i^  Evqm,  is  B.  ^  C.  534. 
U)Ihid. 
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The  Stat.  6  &  7  Yict.  c.  7,  es.  %  3,  4,  prescribes  the 
manner  of  granting  pardons  to  transported  felons,  and 
enables  the  holders  of  tickets  of  leave  to  acquire  and 
8oe  for  personal  property ;  bat  the  holders  of  sach 
tickets  are  declared  to  be  incapable  of  holding  real 
property. 

No  lands  vested  in  anv  person  upon  any  trust,  or  No  escheat  of 
by  way  of  mortgage,  or  any  profits  thereof,  shall  es-  upon  truit  or 
cheat  or  be  forfeited  to  her  majesty,  ker  heirs  or  sue-  ™    '*^' 
oesBorSy  or  to  any  corporation,  lord  or  lady  of  a  manor, 
ttr  other  person,  by  reason  of  the  attainder  or  con- 
viction for  any  offence  of  such  trustee  or  mortgagee, 
bat  shall  remain  in  such  trustee  or  mortgagee,  or  sur- 
vive to  bis  or  her  co-trustee,  or  descend  or  vest  in  his 
or  her  representative,  as  if  no  such  attainder  or  con- 
Tiotion  had  taken  place  (4).    But  now  the  Court  of 
Cbancery  may  appoint  a  new  trustee  in  the  place  of 
9pij  person  jpintly  or  solely  seised  of  lands  upon  any 
trust,  who  bad  been  or  shall  be  convicted  of  felony  (2). 

Bat  nothing  contained  in  the  act  shall  prevent  the  Beneficial  in- 
escheat  or  forfeiture  of  any  lands  vested  in  any  such  to  escheat. 
trostee  or  mortgagee,  so  far  as  relates  to  any  beneficial 
hiterest  therein  of  any  such  trustee  or  n^ortgagee ;  but 
Bach  hinds,  so  far  as  relates  to  any  such  beneficial  in- 
terest, shall  be  recoverable  in  the  same  manner  as  if 
Aat  act  had  not  passed  (m). 

?•  ^SFojff^^^r^fqv^.  ^Uenation  contrary  $o  Custom 

of  Manor, 

Formerly  if  a  copyholder  lu^^de  a  feofiment  with  Tortious 
livery  of  his  copyholds,  it  was  a  forfeiture  (n)  ;  it  was 

(k)  la  &  14  Vict  c.  M,  s.  46,  re-enacting  Srd  sect  4   &  5 
^ffl.  4,  c.  23. 

(')  15  &  16  Vict  c.  55,  8.  ». 
.  («)  13  &  14  Vict  c.  60,  8. 47,  re-enactinff  5th  sect  4  &  5  Will. 

(«)  Litt  8.  74 ;  4  Rep.  21  b. 


alienations. 
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the  only  conTeyance  by  which  a  copyholder  could 
create  an  estate  of  freehold  by  disseisin  (o).  If,  after 
having  made  a  feoffment,  he  levied  a  fine  in  the  king's 
courts  at  Westminster  to  a  stranger,  both  the  lord  and 
the  copyholder  were  barred  by  five  years'  non-claim  by 
the  statute  4  Hen.  7,  c.  24  (  p).  But  if  the  copyholder 
continued  in  possession,  the  fine  was  void  as  to  the 
lord(^).  A  feoffment  made  after  the  Ist  October, 
1845,  has  not  any  tortious  operation  (r).  Fines  levied 
in  the  superior  courts  have  been  abolished  several 
years,  so  that  questions  of  this  sort  are  not  likely  to 
arise  in  any  recent  transaction  («). 

A  release  grounded  on  a  lease  for  a  year,  or  a  bargain 
and  sale  enrolled,  executed  by  a  copyholder,  is  not  a 
forfeiture,  as  it  only  passes  what  the  releasor  or  ba^ 
gainor  had  a  right  to  convey  (f ) ;  and  the  criterion  of 
a  forfeiture  by  alienation  seems  to  be  the  actual  pass- 
ing of  an  unlawful  estate  to  the  lord's  prejudice  (»). 
A  surrender  by  a  copyholder  for  life  to  the  use  of 
another  in  fee,  only  passes  what  the  surrenderor  may 
lawfully  convey,  and  is  no  forfeiture  (a?). 
Making  ^hc  most  important  head  under  forfeiture  by  alien- 

iJarnliited  by  ^^^^^  '^  V"  respcct  of  Icascs ;  for  if  a  copyholder  grant 
cu8tom.  leases  of  copyholds,  not  warranted  by  the  custom  of 
the  manor,  without  having  obtained  the  licence  of  the 
lord,  a  forfeiture  of  the  copyholds  is  incurred.  The 
improvement  of  copyhold  property  is  seriously  checked 
by  the  rule  that  a  copyhold  tenant  cannot  grant  a 

(o)  Co.  Litt  49  a. 

Ip)  Podger't  case,  9  Rep.  106  a ;  Com.  Dig.  Copyhold  (N> 

Xq)  Doe  d.  Tarrant  v.  HelUer,  3  T.  R.  162. 

(r)  8  &  9  Vict  c.  106,  s.  4. 

(«)  3  &  4  Will.  4,  c  74,  s.  2 ;  and  ss.  4»6  as  to  fines  and  re- 
coveries of  lands  in  ancient  demesne. 

(0  Gilb.  Ten.  331,  5th  ed. ;  Watk.  n.  cxviii. 

(u)  Co.  Litt.  59  a;  Harg.  d.  (3). 

(x)  4  Rep.  23 ;  Co.  Cop.  s.  57,  Tr.  134;  1  Watk.  Cop.  M, 
4th  ed. 
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lease  of  bis  tenement  for  more  than  a  year  without  a 
liceDce  from  the  lord.  Even  if  the  lord  is  willing  to 
grant  a  licence  on  reasonahle  terms^  it  often  happens 
that  he  has  only  a  partial  estate  in  the  manor,  and  the 
iicence  determines  with  his  interest.  By  this  restric- 
tion the  remainder-man  may  he  prejudiced  instead  of 
being  protected ;  for  if  a  valid  lease  could  have  been 
granted,  the  tenement  would  probahly  have  been  im- 
proved, and  the  subsequent  fines  upon  descent  and 
alienation  proportionably  increased.  If  along  building 
lease  is  granted  on  the  regular  licence  of  the  lord 
seised  in  fee  of  the  manor,  difficult  questions  arise  as 
to  the  fine  to  which  the  heir  or  alienee  of  the  lessor  is 
liable,  and  as  to  the  effect  of  a  forfeiture  of  the  copy- 
hold tenement  upon  the  rights  of  the  lessee  and  of  the 
lord.  The  apprehension  of  these  questions  makes 
pmdent  persons  unwilling  to  be  parties  in  such  trans- 
actions (a?). 

A  copyholder  may  by  the  general  custom  make  a  custom  as  to 
lease  for  one  year,  and  may,  with  the  licence  of  the  ****** 
lord,  grant  a  lease  of  his  copyhold  for  any  number  of 
years.  As  the  lessee  takes  a  common  law  interest, 
be  may  maintain  an  ejectment  at  the  common  law  (y). 
Tbe  lessee,  by  licence,  may  assign  his  lease  or  make 
M»  underlease  for  years  without  any  new  licence  {z)  ; 
and  such  lessee  need  not  be  admitted  (a).  And  it 
seems  that  the  admission  of  the  copyholder  is  not  es- 
sential to  the  validity  of  his  demise  (&). 

Any  licence  to  demise,  or  memorandum  thereof, 
granted  out  of  court,  and  the  copy  of  court  roll  of 

(*)  «  Real  Prop.  Rep.  p.  16. 

(y)  Co.  Cop.  8.  51,  Tr.  H9 ;  Gilb.  Ten.  275,  276,  5th  ed. 
(«)  Gilb.  Ten.  290, 5th  ed. ;  Turner  ▼.  Hodges,  Hutt  202 ;  1  Rol. 
Abr.  508jpl.  14;  2  Watk.  Cop.  94,  4th  ed. 
(«)  1  Watk.  Cop.  363,  364,  4th  ed. 
(6)  BuUock  V.  JHbkyy  Mo.  596  ;  1  Piatt  on  Leases,  116. 

h5 


154  Mights  of  Lords  and  Tenants, 

each  licence,  granted  in  courti  where  the  clear  yearly 
value  exceeds  20s. ,  requires  a  IZ.  stamp  ;  and  not  ex- 
ceeding 20«.  yearly  value,  a  5/.  stamp  (c). 

By  special  custoni  a  copyholder  may  lease  for  three 
or  nine  years  pr  more,  or  from  three  years  to  three 
years  to  the  term  of  1;w^Bty-one  years  ((£),  or  for  life 
and  forty  years  after  («),  or  for  any  other  definite 
period  of  time,  without  the  licenqe  of  the  lord.  It 
appears  that  there  is  a  Qustom  in  the  manor  of  High- 
huryji  Middlesex,  warranting  the  granting  of  a  lease 
for  any  term  not  exceeding  twenty-rpne  years  (/). 
And  that  accprdiqg  to  the  custom  of  the  manor  of 
Ealing,  the  lord  cannot  licence  a  lease  for  a  longer 
term  than  twenty-one  years  (^). 
Mandamus        The  court  refused  to  grant  a  mandamus  to  the  lord 

refused  as  to      -  .  ,         .  i.  i       •      i.* 

licence.  01  a  manor  to  grant  to  a  tenant  a  licence  to  demise  nis 
copyhold  for  a  term  of  years,  upon  the  ground  of  an 
alleged  custom  in  the  manor  tiiat  the  lord  should  receive 
fourpence  per  annum  for  such  a  licence.  Lord  Denman, 
C.  J.,  ohserved,  independent  of  such  a  custom,  it  is 
plain  that  the  granting  or  refusing  a  licence  is  a  matter 
wholly  in  the  lord's  discretion  \  ^nd  the  question  is,  what 
is  the  operation  of  such  a  custom  ?  On  the  one  hand  it 
is  said  that  if  the  lord  can,  notwithstanding  the  custoni, 
refuse  to  license  altogether,  he  may  indirectly  extort  a 
larger  sum  for  a  licence  than  the  custom  warrants; 
therefore  his  discretion  must  be  taken  away.  On  the 
other  hand,  it  is  argued,  th^t  if  the  custom  compels 
the  lord  to  license,  it  in  effect  amounts  to  a  custom  to 
demise  without  licence,  paying  fourpence  pier  annum ; 
which  custom  is  not  directly  asserted,  or  pretended  to 


(c)  55  Geo.  3,  c.  184,  sihed.  part  Ij  Copybultl. 

{d)  Kitch.  201. 

{e)  Com.  Dig.  Co)i.  a;  5) 

(/)  Bawatone  v.  Bentlcy,  4  Br.  ('.  C.  415. 

(g)  Hanbfiry  v.  Litchfield,  2  My  &  K.  63X. 
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exist,  but  if  it  dp  ^ist,  the  tenant  may  d^ise  on 
ttfideriiig  the  fourpence  per  annum  without  danger  of 
forfeiture,  and  Af}es  not  want  the  assistance  of  this 
ooart.  No  instiance  is  to  he  foun^  of  this  court  grant- 
ing a  mandamus  tp  the  lord  to  license  under  any  cir- 
enmatances.  It  is  said  to  have  heen  decided  that  he 
nay  be  comp^U^  to  do  so  in  equity,  but  the  authority 
cited  is  by  np  means  clear  or  satis&ctory  (A). 

The  lord  can  only  grant  a,  licence  to  lease  during  Licence  of 
tbe  continuance  of  hi^  own  estate  in  the  manor ;  there-  ^ 
fo{6  a  lease  for  yearS;  made  by  licence  of  a  lord,  who 
ift  only  tenant  fpr  life,  will  cea^e  on  his  death  (i), 
nolens  9(^ql^  lease  is  made  in  execution  of  a  special 
power  to,  de^i^^  the  copyholds,  contained  in  som^ 
de^,  will  oir  act  of  parliament.  Under  a  power  to 
lease  a  manor,  excepting  the  demesnes,  a  demise  of 
tbe  copyholds  cannot  be  granted  (j). 

The  5  &  6  Vict  c.  108,  enables  ecclesiastical  cor-  consents  re- 
ppnitions  to  grant   leases  for  long  terms  of  years  ?^rta£  leases 
mde  with  the  cpns^ent  pf  the  Ecclesiastical  Commisr  ^^r' 
wmere  fqr  England.    Each  lease  ox  grant  by  any  ^*®*- *^- ^®*- 
oorporation,  either  aggregate  or  sole,  under  its  pro- 
visions, of  any  lands  or  hoi^es,  min^  pr  minerals, 
quarries  or  beds  of  copyhold  or  customary  tenure,  or 
of  any  watercourses,  ways  or  easements,  in,  upon, 
<»CT  or  under  any  such  lands,  where  the  copyhold  or 
costomary  tenant  thereof  is  not  authorized  to  grant  or 
n^J^ke  lease  or  grants  for  the  term  of  years,  intended  to 
^  created  by  such  lease  or  grant,  without  the  licence 
of  the  lord  of  the  manor,  must  be  made  with  the 

(A)  Reg,  V.  HaU,  9  Ad.  &  E.  389  ;  1  P.  &  D.  293 ;  see  BdUard  v. 

fg(»ii  6  Vin.  Abr.  Copyhold  (Y  e) ;  Hungerford  ▼.  Amteny  Nels. 
^n.  R.  49, 

.  (»)  Gab.  Ten.  390,  5tb  ed. 

Jj)  Com,  87 ;  Carth.  427  ;  1  Ld.  Raym.  267 ;  2  Salk.  537  ;  12 
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consent  of  the  lord  for  the  time  being  of  the  manor 
of  which  the  same  lands,  &c.y  shall  be  holden,  in 
addition  to  the  other  consents  thereby  made  requisite 
to  tbe  validity  of  such  lease  or  grant,  and  such  consent 
shall  amount  to  a  valid  licence  to  lease  or  grant  the 
same  lands,  &;c.,  for  the  time  for  which  the  same  shall 
be  expressed  to  be  demised  or  granted  by  such  lease 
or  grant  (Jk),  The  consent  is  to  be  testified  by  such 
person  whose  consent  is  required,  being  a  party  to  such 
deed,  and  duly  executing  it  (Z).  Where  the  consent  of 
the  lord  for  the  time  being  of  any  manor  is  required  by 
the  act,  and  such  lord  shall  be  a  minor,  idiot,  lunatic  or 
feme  covert,  or  beyond  seas,  the  guardian,  committee, 
husband  or  attorney,  as  the  case  may  be,  of  such  lord, 
but  in  the  case  of  a  feme  covert,  not  being  a  minor, 
idiot  or  lunatic,  or  beyond  seas,  with  her  consent  in 
writing,  may  execute  the  instrument  by  which  such 
consent  is  to  be  testified,  in  testimony  of  the  consent 
.  of  such  lord ;  and  such  execution  for  the  purposes  of 
the  act  will  be  deemed  an  execution  by  tbe  lord  of  the 
manor  (m).  Corporations  aggregate  are  to  consent 
and  do  other  requisite  acts  by  deed  or  instrument 
under  their  common  seal  {n). 
Duration  of  A  licence  expires  with  the  lord's  estate  who  grants 
it ;  all  acts  therefore  done  in  pursuance  of  it  have  no 
validity  beyond  that  time;  and  leases  made  under  it 
consequently  are  void  against  the  succeeding  lord(o); 
but  since  the  lessee  under  the  licence  has  a  common 
law  interest,  it  may  endure  longer  even  than  that  of 

(A)  5  &  6  Vict.  c.  108,  s.  20. 

(0  Ibid,  s.  21. 

\m)  Ibid.  s.  24. 

(n)  Ibid.  s.  28 ;  see  also  5  Vict.  sess.  2,  c.  27,  s.  1.  The  act  au- 
thorizing the  lease  of  lands  parcel  of  the  Duchy  of  Cornwall, 
authorizes  the  grant  of  a  licence  to  a  copyhold  tenant  to  grant 
leases ;  5  Vict  sess.  2,  c.  2,  s.  25. 

(o)  Petty  V.  Evans,  1  Roll.  Abr.  511 ;  Munifas  v.  Baker,  1  K«b. 
85  ;  2  Watk.  Cop.  88,  89,  4th  ed. 
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the  copyholder  himself;  for  in  the  case  of  an  escheat, 
^e  lease  is  good  against  the  lord  who  granted  the 
Jicence,  though  void  against  him  in  remainder  or  re- 
version (p). 

The  lord  may  grant  a  licence  on  a  condition  pre- 
cedent, as  it  will  not  properly  operate  as  a  licence  till 
the  condition  is  performed;  hut  he  cannot  grant  a 
licence  on  a  condition  suhsequent,  as  he  gives  nothing, 
but  only  dispenses  with  the  forfeiture ;  the  condition 
subsequent  would  he  annexed  to  another  person's 
estate,  hecaase  the  estate  passes  from  the  copyholder, 
and  this  the  lord  has  no  authority  to  do(^).  So 
neither  can  the  lord  hy  his  licence  dispense  with  a- 
condition  annexed  to  another's  estate;  and  therefore 
if  the  lord  licenses  a  tenant  in  tail  of  a  copyhold  to 
demise  for  years,  a  lease  by  the  tenant  in  tail  accord- 
ingly will  not  bind  the  issue  in  tail,  for  a  licence  is 
only  a  dispensation  as  to  the  lord,  which  passes  no 
tttate;  it  only  enables  the  copyholder  to  demise,  and 
be  can  only  demise  what  he  has  in  him  (r). 

As  a  licence  is  an  express  authority  from  the  lord  Licence  must 
to  do  a  particular  act,  it  must  not  only  be  executed  in  pursued, 
bis  lifetime,  or  during  the  continuance  of  his  estate  in 
tbe  manor,  but  the  terms  of  the  licence  must  be  strictly 
porsued;  for  where  a  copyholder  does  an  act  inconsis- 
tent with  the  custom  by  the  immediate  authority  of  the 
lord,  the  intention  of  the  lord  can  only  be  ascertained 
by  the  precise  terms  of  the  authority  given.  If,  there- 
fere,  the  copyholder,  having  a  licence  to  lease  from 
Michaelmas  last,  demises  from  next  Christmas,  this 
lease  will  not  be  authorized  by  the  licence  {$),  So  if 
a  copyholder  in  fee  has  a  licence  to  demise  for  years 

(p)  Turner  v.  Hodges^  Hutt  101 ;  Litt  B£p.  233 ;  Co.  Cop. 
s.  84,  Tr.  72 ;  2  Watk.  Cop.  89,  4th  ed.  ' 

(q)  Poph.  106 ;  2  Watk.  Cop.  93,  4th  ed. 
(r)  Ritch.  84,  85 ;  2  Watk.  Cop.  93,  4th  ed. 
(<)  Jackson  v.  Neale,  Cro.  Eliz.  395 ;  2  Watk,  Cop.  91, 92, 4th  ed. 
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if  he  so  long  live,  ail  ab;9plute  demise  for  years  is  not 
good;  but  if  )ie  were  tenant  f^r  life  ojnly  it  would  be 
otherwise,  because  the  condition  would  be  i(p;^plied,  as 
the  lease  could  endure  no  longer  than  bis  life  (t).  If 
the  copyholder  has  a  liceAce  to  lease  for  twenty-one 
yefirs  from  Michaelmas,  and  be  makes  a  lease  accord- 
iiiiglyi  a  concvirrent  lease  to  con^^ience  fro;^  the  same 
time  would  be  a  cause  of  forfeiture,  because  the  liqenco 
is  satisfied  by  the  first  lease  (u);  and  yet  it  was 
doubted,  because  the  second  lease  cquld  only  be  good 
by  estoppel,  a,nd  (be  lord  was  a  stranger  to  the 
estoppel ;  but  Am^sqt^f  C.  J[.,  thought  tl^at  it  lyas  a 
forfeiture,  and  said,  that  wber^  a  copyholc^^r  made  a 
lease  contrary  to  tl^e  cus^tomj  this  wpuld  oi^ugb^  a  for- 
feiture before  the  entry  of  the  lessee.  In  all  these 
cases  forfeiture  is  the  cpnsequence  of  the  deviation 
from  the  terqis  of  the  liceiEi^ce ;  but  if  tbe  licence  is  to 
lease  for  five  years,  he  may  lease  for  three  or  any  less 
time  than  his  licence  specifies  (x). 
Construction  On  the  8th  otf  f  ebruary,  1810^  a  licence  was  granted 
^'  by  the  lord  of  a  manor  to  a  copyholder  to  deiiuise  part 
of  his  copyhold  premises  to  A.  K,  for  seyen^y-one 
years,  saving  to  the  lord  all  fines,  jcc.  in  as  ample 
a  manner  as  if  the  licence  had  not  been  granted.  Oa 
the  4th  of  April,  1810,  a  second  licence  was  granted 
to  demise  the  remainder  of  the  copyhold  tenement, 
excepting  the  land  demised  to  A.  K.,  for*the  term  of 
seventy-one  years,  with  tl^is  condition,  '*  that,  in  con- 
sequence of  his  engagement  to.  improve  the  said  pre- 
mises, and  paying  unto  the  lord  a  fine  for  his  licence, 
it  is  hereby  agreed  that,  during  the  same  term  of  se- 

(t)  Haddon  v.  Arrowsmith,  Cro.  Eliz.  461 ;   Worledge  v.  Benbury, 
Cro.  Jac.  436;  2  Watk.  Cop.  92,  4th  ed. 
(ft)  Moor,  184,  pi  329. 
{x)  Cro.  Jac.  436;  2  Watk.  Cop.  92,  4th  ed. 
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yentj-ODe  jears^  the  fine  on  all  future  admissions  shall 
be  at,  on  and  a^er  the  rate  of  37/.  per  year  for  the 
whole,  and  so  in  proportion  for  every  less  quantity  of 
land."  It  w8^s  held,  that  the  words,  ^'the  whole" 
meant  the  whple  of  the  residue  which  had  not  hj^en 
demised  to  A.  K.,  and  that  the  executors  of  the  copy- 
holder were  hound  to  pay,  on  their  admission  to  the 
whole  of  the  premises,  not  only  the  two  years'  im- 
proved value  on  37/.  per  annum,  hut  also  two  years' 
ipdproved  value  of  the  preo^ises  demised  to  A.  K.  (y). 

It  is   said  that  a  lease,  whetber  in  writing  or  by  what  leaMi 
parol,  i^ould  c^use  ^  forfeiture,  if  a  common  law  inte-  feft^.. 
rest  actually  passed,  and  the  leas^  had  a  certain  be- 
ginning  and  a  certain  end(:?).     But  now  a  lease, 
required  by  law  to  b^  in  writing  of  any  tenements  or 
hereditamenta,  made  after  the  1st  October,  1845,  will 
he  void  at  law,  unless  made  by  deed  (a);.     A  copy- 
holder e^npot,  by  way  of  covenant  or  executory  lease 
or  leases  annually  renewable,  prevent  the  forfeiture  of 
his  estate,  if  in  construction  of  law  such  covenants 
and  executory  demises  are  in  effect  leases  not  war- 
ranted hj  Ae  custom  and  made  without  licence  (&). 
Therefore  vrhen  a  copyholder  for  life  made  a  lease  by 
ifidentare,  dated  on  a  certain  day,  for  a  year  from  that 
date  which  was  warranted  by  the  custom,  and  on  the 
same  day  he  made  a  second  lease  to  the  same  party 
for  a  year,  to  commence  two  days  afler  the  first  lease 
should  expire,  and  he  made  a  third  lease  to  commence 
in  the  same  way  two  days  after  the  second  should 
expire,  it  was  held  that  these  three  leases  were  all  one 
entire  contn^ct,  and  so  for  three  years,  and  therefore 

(y)  CurtU  Y.  Scales,  14  Mee.  &  W.  444. 

(«)  East  V.  Hardingy  Moor,  393  ;  Cro.  Eliz.  493 ;  1  Watk.  Cop. 
389,  4th  ed. 

(a)  8  &  ^  Vict.  c.  106,  s.  3 ;  the  remainder  of  this  section  does 
not  apply,  to  copyholc^. 

(&)  Richards  v.  Seelyt  2  Mod.  79. 
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not  warranted  bj  the  custom,  which  meant  only  to 
allow  of  leases  in  possession,  and  not  in  reversion  (c). 
So  where  a  copyholder,  who  by  the  custom  could 
make  a  lease  for  a  year  only,  made  a  lease  by  articles 
of  covenant  according  to  the  custom,  excepting  the 
last  day  in  the  year,  and  from  year  to  year,  excepting 
the  last  day  in  every  year,  for  his  own  life,  this  was 
held  in  law  to  be  a  lease,  and  consequently  a  cause  of 
forfeiture  (c?). 
Covenant  for  A  copy holder  may  demise  for  a  year  according  to 
Lent.  ~  the  custom,  and  covenant  that  the  lessee  shall  enjoy 
the  land  for  another  year  after  the  first  shall  expire^ 
and  so  from  year  to  year  for  ten  years ;  for  the  lessee 
has  only  a  legal  estate  for  a  year,  and  it  is  clear  that 
the  covenant  is  meant  strictly  to  operate  as  a  covenant 
and  not  as  a  demise  (e).  A  copyholder  demised  for 
one  year,  and  from  thence  from  year  to  year  for  the 
term  of  thirteen  years  more,  if  the  lord  would  license, 
and  so  as  the  same  should  not  be  liable  to  forfeiture. 
It  was  held,  that  the  licence  of  the  lord,  &c.  was  a 
condition  precedent  to  the  lease  for  the  further  term 
of  thirteen  years ;  and  the  lord  having  given  notice 
that  he  would  not  give  such  licence,  the  assignee  of 
the  lessor  to  whom  the  premises  were  surrendered 
was  holden  entitled  to  recover  in  ejectment  against 
the  tenant  after  six  months'  notice  to  quit,  although  it 
appeared  that  such  surrenderee  was  a  trustee  for  the 
lord  (the  real  purchaser),  who  had  notice  of  the  terms 
of  the  demise  when  he  purchased,  with  an  exception 
in  the  contract  of  purchase  of  all  subsisting  leases,  and 
afterwards  accepted  of  quit  rent  from  the  tenant,  the 
consideration  of  these  latter  circumstances  belonging 

(c)  Mathewt  v.  Weston,  Cro.  Car.  233 ;  W.  Jon.  249. 
Id)  Luttrell  v.  Weston,  Cro.  Jac.  308  ;  1  Bulstr.  215. 
(e)  Lady  Montague**  case,  Cro.  Jac.  301 ;  1  Bulstr.  190. 
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to  a  court  of  equity  (^f).  The  same  case  being  sent 
by  the  Lord  Chancellor  for  the  opinion  of  the  Court 
of  Common  Pleas,  with  the  additional  fact  that  the 
lessor  had  covenanted  that  the  lessee  should  quietly 
enjoy  during  the  term,  that  court  certified  their  opinion 
that  the  ejectment  would  lie,  and  that  no  action  would 
lie  on  the  covenant  for  quiet  enjoyment  {g). 

Freehold  and  copyhold  lands  were  leased  at  one 
entire  rent,  habendum  as  to  the  freehold  for  twenty-one 
years,  and  as  to  the  copyhold  for  three  years,  war- 
ranted by  the  custom,  with  a  covenant  for  the  renewal 
of  the  lease  of  the  copyhold  every  three  years  toties 
qwjties  during  the  twenty-one  years ;  and  that  in  the 
meantime,  and  until  such  new  leases  should  be  exe- 
cuted, the  lessee  should  hold  the  said  land,  as  well 
copyhold  as  freehold,  according  to  the  terms  of  the 
lease.  It  was  held,  that  this  was  a  lease  of  the  copy- 
hold for  three  years,  and  that,  no  lease  having  been 
granted  after  the  first  three  years,  the  lessor  might 
recover  the  copyhold  premises  in  ejectment ;  and  that 
the  lessee's  remedy  was  upon  the  covenant,  for  the 
court  would  not  by  construction,  in  order  to  avoid 
circuity  of  action,  make  words  importing  a  covenant 
a  lease  inconsistent  with  the  nature  of  the  estate  (^). 

Though  a  lease  for  several  years,  without  a  licence  Lease  against 
or  special  custom,  is  clearly  a  cause  of  forfeiture,  yet  untnTvoided 
the  estate  of  the  copyholder  continues  till  the  lord  ^^  ^^^' 
actually  enters,  or  otherwise  takes  advantage  of  it  as 
such.     It  is  not  a  forfeiture  ipso  facto;  it  is  not  an 
absolute  and  immediate  destruction  of  the  copyholder's 
interest;  it  is  only  an  act  for  which  the  lord  may  enter 

(/)  Doe  d.  Nunn  v.  Lvffkin,  4  East,  221. 
(g)  Luffkin  V.  Nmn^  1  N.  R.  163. 
Ih)  Fermy  v.  Child,  2  M.  &  Selw.  255. 
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if  he  pleases;  but  if  be  does  not  cboose  to  take  adyaur 
tage  of  i^,  tbe  tenant's  estate  remains  as  biefore.  Th^ 
lord  may  waive  the  forfeiture;  or  if  be  di^  without 
entering,  his  heir  shall  not  eater(i).  The  lor4  oanoot 
enter  for  a  forfeiture  afler  the  expiratipn  of  twenty  years 
frop  the  titpe  when  his  right  of  entry  acoraed  {k). 

If  a  copyholder  make  a  lease  £>r  years,  which  is  not 
good  according  to  the  custom  of  the  p^apqr,  the  lease 
is  good  between  the  lesspr  and  lessee  and  all  others, 
except  the  lord  of  the  manor  (/);  and  consequently  the 
lessee  may  maintain  an  ejeotipent  upon  the  lease  (m). 

If  a  copyholder,  having  granted  a  lease  by  licence, 
surrenders  the  reversion,  the  sun^nderee,  as  assignee 
of  the  reversion  within  the  stat.  32  ^en•  8>  c.  34^  may 
maintain  an  action  of  coyenant  upon  a  lea^  made 
by  his  surrenderor,  and  the  d^f^odapt  in  such  action 
cannot  protect  himself  by  alleging  the  invalidity  of 
the  lease  (n). 

Where  the  lessor  covenanted  to  grant  ^  lease  of 
copyhold  premises  so  soon  as  a  good  licence  for  that 
purpose  should  have  been  procured  from  the  lord^  and 
also  for  quiet  enjoyment  during  tl^e  term,  on  payment 
pf  th,e  r^nt  an^  perfornaauce  of  the  covepants,  it  was 
held  that  the  lessee  who  had  oc^i^pied  the  premise^ 
during  the  term  was  liable  on  his  express  covenant  to 
^eep  the  premises  in  Repair,  altho^gh  po  Iftasa  had 
eyer  been  granted  nor  any  liceoce  ol)tained  from  the 
lard  far  that  purpose  (q). 

(0  1  Salk.  186,  187;  Cro.  Jac  301 ;  8  T.  R.  171,  173;  Gilb. 
Tefi.  by  Watk.  276,  n.  (y),  5th  ed. 

Ck)  Whitton  V.  P^afiock,  3  My.  &  K.  325. 

(0  Doe  d.  Tresidder  y,  Treridder,  1  Gale  &  D.  70;  1  Q.  B.  417. 

(m)  Doe  d.  Robinson  v.  Bou^ld,  1  Car.  &  K.  (158 ;  Z>oufwng' 
ham*t  case,  Ow.  17,  cited  by  Denman,  C.  J.,  12  Q.  B.  418. 

(n)  Whitton  ▼.  Peacock,  3  My.  &  &.  325 ;  Olover  ▼.  Cope,  4  Mod. 
'80  ;  3  Lev.  326. 

(o)  PUtor  V.  Cator,  9  Mee.  &  W.  315. 
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Where  tlae  plaintiff  contracted  to  take  a  lease  of  the 
defendant  for  thirty-one  years  of  copyhold  property 
held  of  a  manor^  by  the  custom  of  which  the  lord  could 
not  license  a  le^e  for  more  than  twenty-one  years^  the 
Court  of  Chancery,  on  a  bill  filed  by  the  plaintiff,  who 
had.  notice  of  t^le  tenure,  for  the  repayment  of  the 
money  exp^ded  on  the  premises,  decreed  that  the 
plaintiff*  shpuld  accept  a  legal  lea^e  for  twenty-one 
years,  with  a  coyenant  for  a  further  term  of  ten  years, 
and  compensation  for  the  difference  in  value  {jp). 

If  a  qppyholder  maizes  a  lease  of  his  copyhold  land 
contrary  to  the  custom,  and  the  lord  of  the  manor  dies 
before  his  entry  or  seizure  for  the  forfeiture,  the  re- 
versioner or  remainderman  cannot  take  advantage  of 
the  fori[(^iture  done  or  cpmmitted  before  his  time  (3). 

3.  Of  Forfeiture  for  Waste. 

A  copyholder  may  incur  a  forfeiture  by  committing 
waste,  either  voluntary  or  permissive.  The  species  of 
waste  most  fi;equ.ent,  and  respecting  which  th^  most 
diaputes  and  questions  hav^  arisen,  is  that  as  to  timber 
and  xoiu/^y  which  will  form  the  subjects  of  separate 
consideration  (r).  A  copyholder,  though  regarded  as 
tenant  at  will,  is  obliged  to  keep  the  tenements  in 
repa^;  for  ^bich  ^easpn  he  is  eatitl^  to  botes  or 
egtqvers  by  the  ge^eifal  ^aw,  without  alleging  a  special 
custom  (<).  He  is  therefojce,  contrary  to  other  tenants 
at  will,  or  at  least  to  those  who  hold  strictly  at  will  a 
(oimnioii  ]b,;w  es^te((),  answerabJe  for  permissive  as 

(p)  Hanhwry  v.  Litchfield,  2  My.  &  K.  629. 

(^  ^onUigvLe^i  c<u^»  Cro.  Jac.  301 :  ^tostcqwrt  y.  Weeks,  1  Salk. 
186. 

(r)  Seepnt,  Socts,  VII.,  VIII. 

(t)  Ashmead  v.  Ranger,  1  Ld.  l^aym.  551 ;  Gilb.  Ten.  307, 
5th  ed 

(/)  Litt.  8.  71 ;  Co.  Litt.  57  a. 
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well  as  voluntary  waste  (m).  A  copyholder  commits 
ToluDtary  waste  in  pulling  down  an  ancient  house,  or 
building  a  new  one  and  pulling  it  down  again,  or  by 
ploughing  meadow  so  that  thereby  the  land  is  made 
worse,  or  by  lopping  the  trees  and  selling  the  lopping, 
or  cutting  down  any  fruit  trees  for  fuel  when  there  is 
other  wood  sufficient.  Permissive  waste  is  committed 
by  suffering  a  house  to  decay  for  want  of  necessary 
reparation,  or  by  suffering  land  to  be  overflowed  for 
want  of  mending  the  banks  of  a  river,  whereby  either 
meadow  or  arable  land  becomes  unproductive  or  un- 
profitable (v).  The  erection  of  a  mill,  without  the 
lord's  assent,  upon  a  copyhold  has  been  said  to  be  a 
forfeiture  (x),  unless  such  mill  be  set  upon  posts  and 
moveable,  in  which  case  it  is  not  a  forfeiture  (y).  The 
conversion  of  land  from  pasture  into  arable  land,  or 
turning  ploughed  land  to  hop  ground  or  a  piscary,  is 
a  forfeiture  {z).  Although  the  lord  can  seize  as  for  a 
forfeiture,  if  the  tenant  should  let  the  houses  fall  or 
go  to  decay,  yet  a  copyholder,  although  a  mortgagee 
only,  may,  without  licence^  pull  down  houses  which 
are  in  a  ruinous  state  and  build  better  houses  (a). 
Although  the  pulling  down  a  barn,  taken  absolutely, 
is  such  waste  as  subjects  the  copyhold  tenant  to  a  for- 
feiture, yet  the  lord  cannot  recover  the  place  on  the 
ground  of  a  forfeiture  if  the  jury  find  that  the  premises 
are  not  damaged  (&).     It  does  not  appear  that  any- 

(tf)  Co.  Litt  63  a;  Harg.  d.(1);  Co.  Cop.  8.  57,  Tr.  1S4;  1 
Watk.  Cop.  398,  4th  ed. 

(t>)  Co.  Cop.  8.  57,  Tr.  134,  135. 

(x)  Dyer,  211  a. 

(y)  Ward's  case,  4  Leon.  241  ;  Gray  v.  Ulysses ,  Latch.  123 ; 
Steward  v.  Lombe,  1  Brod.  &  B.  506. 

(x)  LitL  R.  267,  268 ;  Gilb.  Ten.  306,  5th  ed. 

(a)  Hardy  v.  Reeves,  4  Ves.  480. 

(b)  Doe  d.  Grubb  y.  Earl  rfBurUngton^  5  Ad.  &  £.  507  ;  2  Nev. 
&  M.  534. 
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tbiDg  can  be  waste  which  is  not  injurious  to  the  in- 
heritance, either,  first,  by  diminishing  the  value  of  the 
estate ;  or,  secondly,  by  increasing  the  burthen  upon 
it;  or,  thirdly,  by  impairing  the  evidence  of  title  (c). 

A  copyholder  licensing  his  lessee  to  commit  waste 
on  condition  of  his  doing  a  subsequent  act  to  diminish 
the  damage  thereby  occasioned,  cannot  eject  him  for 
a  forfeiture  incurred  by  his  committing  the  waste 
without  performing  the  subsequent  act(rf). 

An  action  of  waste  will  not  lie  between  the  lord  of 
a  manor  and  a  copyholder  (e). 

The  inclosing  of  copyhold  lands  one  from  another,  Destroying 

•      1*  1  •I  i_i*  ji       boundaries. 

or  inclosmg  where  no  mclosure  was  before,  and  also 
defacing  the  doal  marks  or  land  marks,  are  forfeitures, 
because  by  these  means  the  evidence  of  the  lands  being 
copyhold  may  be  destroyed  (f), 

4.  For  Non-ferformance  of  Services. 

Copyholds  are  forfeited  by  the  neglect  or  refusal  of  Non-per 
the  tenant  to  perform  the  services  required  by  the 
custom.  If  a  copyholder,  being  duly  summoned,  re- 
iiises  to  appear  in  court  and  do  his  suit  and  service,  it 
is  a  forfeiture,  because  without  an  attendance  of  tenants 
there  can  be  no  court.  To  make  this  a  forfeiture  the 
tenant  must  be  personally  summoned,  for  it  seems  that 
general  notice  of  the  holding  of  the  court  in  the  parish 
is  not  sufficient  (^).  But  if  he  be  prevented  coming 
by  sickness,  or  being  in  debt  and  in  fear  of  being 

(c)  Barret  v.  Barret,  Hetl.  35  ;  Doe  d.  Gmbh  v.  Earl  qf  Burling- 
ton, 5  B.  &  Ad.  517  ;  2  Nev.  &  M.  542. 

(rf)  Doe  d.  Wood  v.  Morris,  2  Taunt.  52. 

(e)  Douch  V.  Bampton,  4  Ves.  706 ;  Richards  v.  Noble,  3  Mer. 
673. 

(/)  LitL  R.  268 ;  Com.  Dig.  Cop.  (M4)  Gilb.  Ten.  314,  5th 
cd.;  Peachy  v.  Duke  qf  Somerset,  1  Str.  447  ;  Prec.  Ch.  568. 

ig)  1  Roll.  Ab.  506 ;  Gilb.  Ten.  297,  298,  5th  ed. ;  Hammond 
V.  Wemybank,  3  Bulst.  368  ;  Cro.  Eliz.  505;  see  ante,  p.  138. 
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arrested,  or  id  a  bankrupt  and  keeps  his  bouse,  then 
his  default  is  not  a  forfeiture  (A) ;  or  if  he  was  attend- 
ing some  great  office  (t).  A  copybolder  may  com- 
mit a  forf^itnre  by  reftisiTig  to  be  sworn  upota  the 
homage  (j) ;  or  after  being  swd'm,  by  refusing  to  pre- 
sent according  to  his  oath  (A). 

5.  For  Itejttsal  to  pay  ^ihe^,  Rents,  ^c. 

The  refusal  of  a  copyholder  to  pay  a  fine  certain 
dtieon  his  admittance  is  a  cause  of  forfeiture;  but  the 
refusal  to  pay  an  uncertain  fine,  upon  the  ground  that 
a  greater  is  demanded  than  is  warranted  by  the  custom, 
will  not  amount  to  a  forfeiture  (/).  When  the  fine  is 
certain  tbe  tenant  ought  to  be  ready  to  pay  it  on  demand 
immediately  upon  his  admittance,  and  his  refusal  to  do 
so  is  a  cause  of  forfeiture  (m) ;  but  where  the  fine  is 
uncertain  a  day  and  place  of  payment  should  be  ap- 
pointed him  by  the  lord  or  steward ;  if  no  such  appoint- 
ment be  made  the  law  allows  a  reasonable  time  for 
payment,  for  the  tenant*  is  not  obliged  to  pay  it  on 
demand,  for  he  could  not  come  prepared  to  pay  until 
he  knew  what  fine  would  be  assessed  (n). 

A  copyholder  may  incur  a  forfeiture  by  (disclaiming 
tenure  of  his  lord  (o),  or  by  a  wilful  and  absolute  re- 
fusal to  pay  rent  to  which  by  the  custon  of  the  manor 
he  is  liable  (p).     A  lord  insisting  on  a  forfeiture  of 


(A)  Co.  Cop.  s.  57,  Tr.  131. 

(i)  1  Leon.  104;  Gilb.  Ten.  298,  5tfa  ed. 

(J)  Kitch.  90  b,  124. 

(k)  3  Leon.  109  ;  Com.  Dig.  Cop.  (M  4> 

(l)  DaUon  v.  Hammond,  Cro.  Eliz.  779. 

(m)  Co.  Cop.  8.  57,  Tr.  132 ;  4  Rep.  132. 

(«)  Co.  Cop.  s.  57,  Tr.  133 ;  1  Watt  Cop.  379,  4th  ed. ;  WU~ 
hwe^s  case,  13  Rep.  1. 

(o)  Co.  Cop.  s.  57,  Tr.  132. 

Ip)  Co.  Cop.  8.  57,  Tr.  133;  Gflb.  Ten.  225;  Critp  v.  Freer, 
Cro.  Eltz.  505. 
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copjbolds  for  ^on-payifient  of  retat  or  of  a  fine  miist 
•iiov  that  hie  nmde  a  perstMial  deteand  on  the  teoaut  {q), 

6.  For  Non-appeardnce  to  take  Admittance. 

Where  copyholds  dre  descendible;  the  heir  is  bound 
on  die  dei&th  of  his  ancestor  to  Appear  iat  the  lord's 
court  to  be  admitted.  The  lord  of  a  manor  has  a 
right  upon  the  de^th  of  the  copyholder  to  tbe  posses- 
sion of  the  copyhold,  unless^  aft^r  due  proclamations 
made,  an  heir  at  law,  ot  some  othet'  person  entitled 
by  the  custom  of  the  manor  to  be  admitted,  makes  a 
claim,  or  unless  he  has  admitted  a  tenant,  who  against 
Mm,  therefore,  has  a  right  td  possess  the  copyhold  (r). 

The  lord  of  a  manor  may  seize  a  copyhold  estate  as 
forfeited  for  wiant  of  a  tenant,  Where  the  heir  does  not 
come  in  to  be  admitted  («).  An  absolute  forfeiture  of 
a  copyhold  estate,  for  not  coming  in  to  be  admitted, 
does  not  accrue,  unless  there  be  a  custom  to  warrant 
it,  but  it  is  only  forfeited  quoU8que{t)'y  and  even 
where  there  is  a  custom  to  forfeit  absolutely,  persons 
ttnder  disability,  unless  expressly  named,  are  not  bound 
by  it  (w). 

If  the  heir  of  the  copyholder  is  beyond  sea  at  tbe 
time  of  his  ancestor's  death,  or  an  infant,  lunatic  or  in 
prison,  his  non-appearance  to  be  admitted  does  not 
amount  to  a  forfeiture  (a;). 

At  common  law  the  lord  might  seize  quousque  in 
tbe  case  of  an  infant  and  other  persons  under  disabi- 

(q)  Hob.  1S5. 

(r)  Doe  d  Twmmg  v.  Museott,  12  Mee.  &  W.  840. 

(s)  1  Roll.  568. 

(t)  King  T.  DilUsUm,  1  Salk.  386 ;  1  Show.  83 ;  Earl  of  Salis- 
bury's case,  1  Lev.  63. 

(«)  9  a  B.  487,  512. 

(x)  Lechfard's  case,  8  Rep.  9d ;  UnderhiU  v.  Kilsey,  Cro.  Jac. 
266. 
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lity  (y).  No  infant,  feme  covert  or  lunatic  shall  forfeit 
any  copyhold  land  for  neglecting  or  refusing  to  be 
admitted,  nor  for  omitting  or  refusing  to  pay  any  fine 
imposed  upon  admittance  (2?).  Any  of  them  may  con- 
trovert the  legality  of  any  fine  imposed  which  shall 
not  be  warranted  by  the  custom  of  the  manor,  or 
Lord's  right   which  shall  be  unlawful  (a).    The  lord's  right  of  entry 

of  seizure  ,    ^    ^  ^  "^ 

guousqut,  by  a  seizure  quousque  is  not  taken  away  by  the  1  Will. 
4,  c.  65,  s.  9;  that  section  protects  the  right  of  a  feme 
covert  from  forfeiture  properly  so  termed,  to  which 
the  custom  of  particular  manors  renders  estates  liable 
for  not  appearing  at  the  lord's  court  (5).  In  cases 
where  the  lord  has  only  a  right  to  enter  into  posses- 
sion to  satisfy  himself  for  the  injury  he  sustains  for 
want  of  a  tenant,  he  can  only  retain  the  possession 
quousque  (c). 

The  term  "forfeiture"  primd  facie  means  the  loss 
of  the  estate ;  the  loss  of  the  profits  quotisque  is  not 
properly  a  forfeiture,  but  is  rather  in  the  nature  of 
process  at  the  instance  of  the  lord,  and  by  way  of 
cape  or  distringas  to  compel  appearance  by  the  heir, 
than  a  forfeiture,  and  therefore  the  court  held  that  a 
succeeding  lord  could  avail  himself  of  it,  which  he 
could  not  do  if  it  was  a  forfeiture  properly  so  called  (</}. 

By  the  general  law  of  copyholds,  independent  of 
any  particular  custom,  in  order  to  enable  the  lord  to 
seize  a  copyhold  quousqtie,  for  the  purpose  of  com- 

(y)  8  Rep.  100  b;  9  Q.  B.  513. 

(z)  1 1  Geo.  4  &  1  Will.  4,  c.  65,  s.  9;  16  &  17  Vict  c.  70,  s.  112. 

(a)  11  Geo.  4  &  1  Will.  4,  c.  65, 8. 10 ;  16  &  17  Vict  c  70,  s.  112. 

(b)  Doe  d.  Twining  v.  Muscottj  12  Mee.  &  W.  832 ;  Dimes  ▼. 
Grand  Junction  Canal  Company ^  15  Sim.  433;  9  Q.  B.  469;  see 
Doe  d.  Tarrant  v.  HelUer^  3  T.  R.  162,  decided  on  the  similar  re- 
pealed Stat.  9  Geo.  1,  c.  29. 

(c)  Doe  d.  Tarrant  v.  Hellier,  3  T.  R.  170. 

\d)  Doe  d.  Bover  v.  Truemant  1  B.  &  Ad.  746 ;  Dimes  v.  Grcmd 
Junction  Canal  Company ,  9  Q.  B.  511,  512. 
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pelling  the  tenant  to  come  in  and  be  admitted,  it  is 
necessary  that  three  proclamations  should  be  made  at 
three  consecutive  courts  («). 

Although  the  lord  of  u  manor  proceeds  in  the  first 
iastance  on  his  right  to  enter  and  seize  quousque  for 
want  of  a  tenant,  if  that  be  answered  he  may  never- 
theless recover  on  a  right  of  entry  and  seizure  until 
the  fine  is  satisfied  (^). 

By  the  written  customs  of  the  manor  of  Hackney 
(confirmed  by  stat.  21  Jac.  1,  c.  6,  private),  every  per- 
son to  whose  use  lands  are  surrendered  "  ought  to 
come  within  three  years"  after  the  surrender  is  pre- 
sented ^nd  be  admitted  (sect.  34).  It  was  held,  that 
this  custom  was  only  for  the  benefit  of  the  lord,  who 
might  waive  it  and  grant  a  valid  admittance  after  the 
expiration  of  three  years.  Therefore,  where  P.,  copy- 
holder of  the  manor,  surrendered  to  the  use  of  W., 
who  was  admitted  more  than  three  years  after  present- 
ment of  the  surrender,  it  was  held,  that  W.,  after  ad- 
mittance, might  maintain  ejectment  against  P.  and  all 
claiming  under  her  (jf). 

The  heir  of  copyhold  lands  not  appearing  on  pro- 
clamation, the  lord  seized  quousque;  afterwards  the 
heir  claimed,  and  the  lord  declining  to  admit  him,  on 
the  supposition  that  another  party  had  obtained  title, 
the  heir  obtained  a  rule  nisi  for  a  mandamus  to  admit. 
On  discussion  of  the  rule,  it  was  ordered,  by  consent 
of  the  heir  and  lord  (no  other  party  appearing),  that  an 
ejectment  should  be  brought  to  try  the  right,  the  heir 
being  lessor  of  the  plaintiff,  and  the  lord  defendant ; 
and  that  the  rule  for  a  mandamus  should  be  enlarged 
in  the  meantime;  and  the  parties  agreed  to  waive 

(e)  Doe  d.  Bover  v.  Truemarit  1  B.  &  Ad.  736. 
(/)  Doe  d.  Twining  v.  Muscott,  12  Mee.  &  W.  832. 
ig)  Doe  d.  Warwick  v.  Coombs,  6  Q.  B.  535. 

I 
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teclinical  objectiong  on  the  tHal.  The  heif  pt^ved- 
title,  and  the  defendant  put  in  ^  will  of  the  aticedtor^ 
devising  the  land  to  the  Londoti  Annuity  Society.  "So 
fuither  eridenc^  being  given  fbr  the  defendant,  the 
judge  left  the  case  to  the  jury  on  the  proof  of  title  in 
the  lessor  of  the  plaiiltifiP,  and  the  plaintiff  had  a  Viet- 
diet.  On  motion  to  enter  a  nonsuit,  it  wais  held,  thi&t' 
plaintiff  was  entitled  to  recover,  ibr  that  the  lord^ 
though  he  had  seized  quousqtie,  could  not  hold  against 
the  heirs  on  the  mere  proof  of  a  devise  to  paities  who 
bad  not  claimed  admittance^  and  of  whom  nothing 
was  known  (hi). 

7.  Of  PresentmwvC  of  I*orfeitur^. 

Where  pre-  Tbis  Seizure  by  entry  may  in  some  cases  be  madtt 
necessaiy.  immedmtely  upon  the  commission  oi  the  act  oi  for- 
feiture, but  in  others  not  till  after  presentment  made 
by  the  homage ;  as  to  which  the  distinction  seems  to 
be  that  when  the  act  of  forfeiture  is  of  a  public  and 
notorious  nature,  as  attainder  for  treason  or  felony^ 
which  is  notorious  from  the  publicity  of  conviction 
and  the  attainder  on  record  (i),  or  refusing  in  open 
court  to  do  suit  or  serviee,  &c.  (^),  or  other  matter 
which  must  necessarily  be  within  the  lord's  know^ 
ledge  (Z )  and  is  not  of  such  a  nature  as  to  be  of  doubt- 
ful construction,  no  presentment  will  be  necessary,  be- 
cause the  reason  of  the  presentment  is  to  give  the  lord 
knowledge  of  the  forfeiture,  which  of  course  fails  when 
he  has  such  knowledge  already  (m).    But  where  the 

(/i)  Doe  d.  Le  Keux  v.  Harrieon,  6  Q.  B.  631. 

(t)  Benson  v.  Strode,  2  Show.  152;  Sir  T.  Jones,  190 ;  Corn-' 
walUs's  case,  2  Ventr.  38 ;  Gilb.  Ten.  318,  5th  ed. 

(*)  Co.  Cop.  8.  57,  Tr.  132. 

(0  Co.  Cop.  s.  57,  Tr.  131. 

(to)  Benson  v.  Strode^  Sir  T.  Jones,  190 ;  1  Watk.  Cop.  416, 
4th  ed. 
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set  of  forfeiture  ik  of  sach  a  nature  that  the  lord  can- 
Bot  be  supposed  to  have  knowledge  of  it  withoat  ex- 
press notice'  being  given  him ;  or  if  it  bie  of  such  a 
nature  thai  eitfier  the  fact  of  commission  or  the  actual 
nature  and  operation  of  the  offence  be  questionable^ 
the  lord  cannot,  it  should  seem,  make  a  seizure  till  pre- 
sentment of  the  cause  of  forfeiture  be  niade  by  the 
faoniage  (nt). 

If  a  copyholder,  being  seised  by  force  of  several  Extent  of 
copies  of  several  parcels,  by  several  tenures  commits 
a  forfeiture'  in  one,  it  is  no  forfeiture  of  the  rest,  as  if 
hie  commit  waste  in  bliack  acre,  it  is  a  forfeiture  of  the 
whole  Qcre,  and  if  waste  be  committed  in  one  acre  it  is 
a  forfeiture  of  twenty  acres,  if  held  by  one  tenure: 
for  the  condition  iii  law  annexed  to  the  whole  estate  is 
broken,  and  the  lord  may  enter  for  the  forfeiture  (o). 
But  where  there  are  several  tenures,  though  in  the 
bauds  of  one  copyholder,  there  are  several  conditions 
in  law  annexed  to  the  several  parcels,  and  therefore 
the  breach  of  the  one  is  not  so  of  the  other  (p).  , 

8.  Of  Dispensation  with  Forfeitures. 

Acts  of  forfeiture  incurred  by  committing  waste,  re- 
fusal to  perform  service  or  to  pay  rent,  will  be  con- 
sidered as  dispensed  with  by  subsequent  acts,  as 
accepting  or  distraining  for  rent,  or  by  other  acts  of 
the  lord  acknowledging  the  copyholder  to  be  his 
tenant  (^).  An  admittance  by  a  lord  having  a  legal 
title  will  operate  as  a  complete  dispensation  with  a 
previous  forfeiture,  but  it  is'  otherwise  in  the  case  of  a 
wrongful  lord,  whose  admittance  will  not  bind  the 

(n)  Cormvallis*s  case,  2  Ventr.  38  ;  see  Cro.  Eliz.  499  ;  1  Watk. 
Cttp.  416,  417,  4th  ed. 
(o)  4  Rep.  27  a ;  1  Watk.  Cop.  407,  4th  ed. 
(p)  Gilb.  Ten.  282,  5th  ed. ;  Fuller  v.  Terry,  1  Rol.  Abr.  509. 
(q)  Co.  Cop.  s,  61,  Tr.  140 ;  1  Watk.  Cop.  419,  4th  ed. 
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rightful  lord(r).  It  is  said  that  the  acceptance  by 
the  lord  of  a  surrender,  from  his  tenant  is  not  a  db* 
pensation  with  a  forfeiture  of  which  the  lord  may  be 
supposed  to  be  ignorant,  as  in  the  case  of  making  a 
private  lease  («). 

9.  What  Lord  may  take  advantage  of  Forfeiture, 

Lord's  quaii-  Regularly,  the  lord  for  the  time  being  of  the  manor 
is  the  person  entitled  to  take  advantage  of  any  for- 
feiture committed  by  the  tenant  (^);  for  as  the  act  of 
forfeiture  is  a  breach  of  the  conditions  of  tenure,  and 
consequently  a  determination  of  the  tenant's  estate,  it 
must  necessarily  return  to  him  from  whom  it  pro* 
ceeded.  Lessee  for  years  of  a  manor  may  take  advan- 
tage of  a  forfeiture  committed  in  his  time,  for  he  is 
dominus  pro  tempore  («)•  So  the  grantee  of  the  free- 
hold of  a  particular  copyhold,  or  the  lessee  of  such 
•  grantee,  may  take  advantage  of  a  forfeiture  afterwards 
committed  by  the  copyholder,  for  he  ought  to  pay  his 
rent  to  the  grantee  (a?). 

If  a  copyholder  commit  a  forfeiture,  and  the  lord  of 
the  manor  die  before  entry  or  seizure  for  the  for- 
feiture, the  reversioner  or  remainder-man  cannot  take 
advantage  of  the  forfeiture  committed  before  his 
time  {y\  except  in  cases  where  the  act  of  forfeiture 
destroyed  the  copyhold  estate,  as  where  a  copyholder 
levied  a  fine  or  made  a  feoffment  with  livery  {z).     It 

(r)  Milfax  v.  Baker,  1  Lev.  26  ;  3  T.  R.  162. 

{s)  Mathews  v.  WhitUm,  Cro.  Car.  253 ;  Comwallis^s  ccue,  2 
Ventr.  38 ;  see  1  Watk.  Cop.  421,  422,  4th  ed. 

(t)  Co.  Cop.  8.  60,  Tr.  139. 

(u)  2  Saund  422 ;  1  Roll.  Abr.  509. 

{x)  1  Brownl.  132;  East  v.  Harding,  Cro.  Eliz.  499;  1  Watk. 
Cop.  413,  4th  ed. 

(y)  Cro.  Jac.  301 ;  1  Bulst  190;  1  Mod.  200  ;  Co.  Cop.  s.  60, 
Tr.  139;  1  Watk.  Cop.  414,  4th  ed. 

(«)  Anon,  Freem.  516;  Doe  d.  Tarrant  v.  HelUgr,  8  T.  R.  162 ; 
Doe  d.  Bover  v.  Trueman,  1  B.  &  Ad.  746.    See  ante,  pp.  151, 152. 
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*is  otherwise  in  the  case  of  a  lease  not  warranted  by 
the  custom  (a)  or  waste  (ft),  for  these  are  forfeitures 
only  at  the  election  of  the  lord. 

If  the  copyholders  of  a  manor  belonging  to  a 
bishopric,  during  the  vacancy  of  the  see,  commit  a 
forfeiture  by  cutting  timber,  the  succeeding  bishop 
may  bring  ejectment  (c).  • 

In  order  to  remove  the  estate  out  of  the  copyholder  when  ad- 
and  to  vest  it  in  the  lord,  the  lands  forfeited  must  be  be^eJwn?^ 
seized  by  the  lord  of  his  steward,  either  by  the  entry 
of  himself  or  his  steward  within  twenty  years  (^)  of 
the  commission  of  the  forfeiture,  or  within  twenty 
years  after  the  lord's  right  of  entry  accrued,  or  he  will 
be  barred  by  the  Statute  of  Limitations,  3  &  4  Wm.  4, 
c.  27  {e).  An  act  of  ownership  tantamount  to  such 
seiznii'e  may  be  exercised  by  granting  a  lease  for  years 
to  another,  or  the  like  (/). 

The  court  of  Chancery  will  in  some  cases  relieve  Relief  in 
against  a  forfeiture  for  waste,  and  compel  the  lord  to 
readmit  on  receiving  satisfaction  for  the  injury  he  has 
sustained.  Such  relief  is  particularly  given  where  the 
vraste  is  committed  through  ignorance  or  done  by  a 
stranger,  or  where  the  waste  is  merely  permissive^  and 
there  has  not  been  an  obstinate  perseverance  in  neg- 
lecting to  repair  after  notice  (g).  But  equity  will  not 
relieve  against  a  voluntary  act,  nor  unless  a  compen- 

(a)  Lady  Montague's  case,  Cro.  Jac.  301. 

lb)  Eastcourt  v.  Weeks,  Salk.  186;  Lutw.  799 ;  Bird  y.  Kirkhy, 
1  Mod.  199 ;  Carter,  237. 

(c)  Read  v,  Allen,  Bull.  N.  P.  107  j  1  Watk.  Cop.  415,  4th  ed. 

Id)  Doe  d.  Tarrant  v.  HelUer,  8  T.  R,  172  ;  Whitton  v.  Peacock, 
3  My.  &  K.  325. 

(e)  See  ante,  pp.  136,  137. 

(/)  Mi^aa;  v.  Baker,  1  Lev.  26. 

(g)  1  Ch.  Cas.  95;  Prec.  Ch.  568;  1  Str.  447 ;  Harg.  n.  (2); 
Co,  Litt  63  a. 
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satioT)  can  be  made  to  the  lord  (Ji\  as  in  the  case  of 
nonpayment  of  rent  or  of  a  fine,  where  the  lord  can  be 
recompensed  in  damages  and  costs. 


Rights  of 
timber  in- 
cluded in 
copyhold 
acts. 


Relative 
rights  of 
lord  and 
tenant  in 
timber. 


Sect.  VII.  Of  Rights  respecting  Timber. 

Under  the  Copyhold  Act,  I84I9  commutation  of 
manorial  rights  will  ej^tend  to  the  lord's  rights  of  tim- 
ber (i*).  Such  rights  are  not  reserved  by  the  Cppyr 
hold  Act,  1859,  ftod  will  therefore  be  extinguished  by 
an  enfranchisement,  although  the  lord's  interest  in  the 
timber  will  be  a  subject  for  valuation  and  allowance 
by  the  valuer.  The  copyhold  commissioners  re(][ttire 
information  as  to  the  lord's  right  to  timber,  the  amount 
of  his  interest  therein,  and  the  value  of  the  timber. 

It  is  stated  to  have  been  decided  ip  the  House  of 
Lords  that,  in  the  case  of  copyholders  of  inheritance, 
neither  the  copyholder  without  the  lord,  nor  the  lord 
without  the  copyholder,  withput  a  custom,  could  cut 
down  the  trcjes  on  the  copyhold  estate  (A).  It  is  a 
good  custom  for  the  lord,  afler  having  granted  land 
with  timber  grow^ing  on  it,  to  enter  on  the  land,  and 
cut  down  the  timber.  If  there  be  no  custom,  neithef 
the  landlord  nor  the  tenant  pan  cut  down  the  timber; 
if  there  be  a  custom  in  favour  of  either  one  or  the 
other,  the  right  exists,  and  the  law  will  protect  it  (/). 

In  a  case  where  the  lord  of  the  manor,  in  which 
there  was  no  custom  giving  the  timber  either  to  the  lord 
or  to  the  tenant  or  respecting  the  property  qr  interest 
in  it,  clfiimed  the  right  to  enter  and  cut  the  timber, 

(h)  Peachey  v.  Somerset,  Prec.  Cb.  568  ;  Cox  v.  Mgfiftdt  I  £q. 
Abr.  121 ;  1  Watk.  Cop.  422,  4th  ed 
(I)  4  &  5  Vict  c.  35,  s.  18. 
(k)  Yen.  Abr.  Copyhold  (R.  c.  2),  pi.  13. 
(0  miton  V.  Earl  of  Grantfille,  Cr.  &  Ph.  294. 
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leaving  suffioieQt  for bot£|s  and  estovers, Lord Eldon^Cj 

in  giving  judgment  on  a  bill  filed  bj  the  tenant  for  an 

iDJanction,  observed^ — *^I  have  looked  into  all  the 

tbppks,  and  find  that,  as  a  general  proposition,  if  there 

is  no  custom  for  the  tenants  to  cut,  the  timber  belong0 

to  the  lord,  leaving  sufficient  foj  repairs ;  but  it  seema 

rather  admitted  as  text  doctrine  than  established  hj 

4ecisioD,  th^at  there  may  be  with  ragard  to  timber, 

what  may  exist  unquestionable  as  to  mines,  a  custom 

that  the  lord  cannot  take  without  consent  of  the  copy- 

holder,  and  vice  versd  that  the  copyholder  cannot 

touch  the  mine  without  consent  of  the  lord.    It  is 

ako  laid  down  that  the  copyholder  may  have  a  special 

interest  in  the  trees,  and  by  custom  the  lord  cannot 

cat  without  his  }eave,    I  have  found  no  pase  establish* 

ing  that  iei^i  doctrine ;  but  if  it  is  tru^  as  it  is  both 

.upon  doctrine  a;nd  decision,  that  the  tenant  of  a  copy^ 

hold  may  by  custom  have  such  au  interest,  that  he 

may  himself  ci^t  the  trees,  there  is  nothing  inconsistent 

in  the  proposition  that?  if  he  has  not  that  interest,  he 

may  yet  have  a  special  interest  to  pevent  the  lord's 

^iutting.    The  proposition  that  he  has  such  an  interest 

goes  sp  far  to  destroy  th(e  beneficial  use  of  the  timber, 

4l)at  the  existence  of  such  a  custom  ought  to  be  proved 

by  extremely  strong  evidence.    It  ie  too  much  to  re^ 

f>reseDt  si^ch  a  custom  as  voi4  in  law,  as  it  is  clear 

tJiat  upop  a  demise  of  a  freehold  estate,  unless  there  are 

proper  re^serv^tion^  to  give  the  landlord  the  right  to 

the  timber,  it  may  be  locked  up  for  ninety-nine  years, 

or  whatever  m&y  be  the  duration  of  the  term.    It 

weald  therefere  be  going  too  hr  to  hold  that  such  a 

custom  ivould  be  unreasonable (97»)/*    The  Court  of 

King's  Bench,  on  a  case  directed  for  its  opinion, 

r^rned  ft  pertific^t^  that  the  defendant  had  not  by 

(ffi)  WMtekureh  t.  Bohvorthy,  19  Ves.  214, 215. 
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law,  and  independently  of  any  custom,  any  such  pro- 
perty or  interest  in  the  timber  growing  upon  the  closes 
mentioned  in  the  case,  to  which  the  plaintiff  has  been 
admitted  to  him  and  his  heirs,  as  entitled  him,  as  lord 
of  the  manor,  without  the  consent  of  the  plaintiff,  to 
enter  upon  the  copyholds,  and  cut  down  to  his  own 
use  and  benefit  the  timber  growing  thereon,  leaving  a 
sufficient  quantity  of  the  same  for  reasonable  botes  and 
estovers  (w). 

Although  a  copyholder  in  fee  may  by  the  particular 
custom  of  some  manors  have  the  profits  of  the  timber, 
and  cut  it  down  at  his  pleasure  (o),  yet  a  mere  tenant 
for  life  cannot  have  this  power,  even  by  custom ;  for 
this  would  be  to  the  prejudice  of  the  reversioner,  and 
therefore  be  a  void  custom,  as  unreasonable  (j9). 

Where  a  copyhold  estate  is  granted  for  three  lives 
to  a  man  and  his  heirs,  and  he  has  no  power  of  com- 
pelling the  lord  to  renew  on  the  lives  falling  in,  he 
cannot  cut  timber  growing  on  the  estate (^).  But  it  is 
otherwise  where  there  is  a  custom  for  the  copyholder 
to  name  his  successor  when  he  is  quasi  a  copyholder 
in  fee  (r).  Although  a  copyholder  for  life,  under  a 
grant  by  copy  for  life,  cannot  cut  timber,  yet  a  copy- 
holder of  inheritance  having  power  to  do  so  by  the 
custom  of  a  manor  may  make,  a  person  to  whom  he 
gives  a  life  interest  only,  dispunishable  for  waste,  on 
the  ground  that  the  whole  inheritance  is  out  of  the 
lord;   and  the  fee,  as  to  him,  is  in  all  the  several 


(n)  Whitchurch  v.  Holworthy,  4  Mau.  &  S.  340. 

(o)  Glasscock's  case,  4  Leon.  238 ;  Rowles  v.  Mason,  Brownl.  132 ; 
Fawcet  v.  Lowther,  2  Ves.  sen.,  303. 

(p)  Hockey  v.  Huggins,  Cro.  Car.  220;  Fawcet  v.  Lowther, 
2  Yes.  sen.,  303. 

{q)  Mardiner  v.  Elliot,  2  T.  R.  746. 

(r)  Rowles  v.  Masm,  Cro.  Car.  221  ;  1  Brownl.  132 ;  2  IHd, 
197  ;  Lex  Man.  83,  136,  2nd  ed.    See  ante,  p.  60. 
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persons   claiming  under  the  copyholder  of  inherit- 
ance (/)• 

Where  by  agreement,  dated  1656,  between  the  lord 
and  certain  tenants  of  customary  tenements  within  a 
manor,  the  tenants  covenanted  that  they,  their  heirs  or 
assigns,  would  not  cut  down,  sell  or  dispose  of  any 
wood  standing  or  growing,  or  thereafter  to  stand  or 
grow,  upon  certain  tenements  without  the  licence  of 
the  lord,  and  the  lord  covenanted  to  set  out  yearly, 
upon  request  of  the  tenants,  sufficient  for  the  repairing 
of  their  houses,  &c.,  and  other  necessary  uses  in  and 
about  the  said  tenements ;  and  that  iii  case  any  of  the 
tenants,  their  heirs  or  assigns,  should  plant  any  wood 
apon  the  said  tenements,  it  should  be  lawful  for  them 
to  cut  down,  use  or  dispose  of  all  or  any  such  w.ood 
for  repairing  their  houses,  &c.,  or  for  any  other  their 
necessary  uses,  without  disturbance  of  the  lord;  it  was 
held  that  the  defendant,  who  was  tenant  of  one  of  the 
customary  tenements  comprised  in  the  above  agree- 
ment, was  not  entitled,  without  the  licence  of  the  lord, 
to  cut  down  and  sell  wood  which  had  been  planted  on 
the  tenement  by  a  tenant  since  the  agreement;  and 
that  having  so  done,  the  lord  might  maintain  trover 
for  the  wood  (m). 

If  the  lord  cut  down  trees  where  by  the  custom  the  Action  by 
copyholder  shall  have  the  lops,  an  action  on  the  case  ^^^^  ^ 
lies  against  the  lord  (a?).  So  if  a  stranger  cut  down 
trees  upon  a  copyhold,  the  copyholder  shall  have  an 
action  upon  the  case  for  the  loss  of  shade,  fruit,  &c., 
though  it  was  not  the  custom  for  him  to  take  the 
trees  (y"). 

(i)  Denn  d.  Joddrell  v.  Johnson,  10  East,  266 ;  Mar  diner  v.  Elliott, 
2  T.  R.  746. 

(u)  Blackett  v.  Lowes,  2  Mau.  &  S.  494. 
(x)  Com.  Dig.  tit.  Copyhold  (K.),  7. 
(y)  Jefferson  v.  Jefferson,  3  Lev.  131. 
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interfeience  In  the  case  of  wQste  the  lord's  remedy  is  to  projoee^ 
SUpecting^  for  the  forfeitare,  and  generally  the  Court  of  Chancei; 
will  not  interfere  by  injuqction  to  restrain  a  copy- 
liolder  from  committing  was^,  a.nd  to  accoant  for  th^ 
produce  of  timber(9)>  liord  Brpugham,  C,  obfl^ryed, 
the  principle  on  which  Ii0,rd  Loqghborough  proceeded 
in  that  case  has  Qey^r.  ^een  considered  f^  sound  one, 
namely,  that  tb^  only  remedy  of  t^e.  lord  for  waste 
done  by  the  tenant  in  cutting  dowp  timber,  withoatj 
licence  or  custon^,  is  at  law  for  the  forjTeUur^,  ^  doo^ 
trine  laid  down  by  \^i&  lordship  in  a  case  of  timber, 
but  which  he  clearly  applied  to  mining  and  other 
>iraste  as  welL  Lord  JBroughamf  C,  was  clearly  of 
opinion  that  in  such  a  cas^  th.e  rem^d^  in  equity  by 
injunction  was  not  excluded  (a).  Whe^  the  remedy, 
for  the  forfeiture  will  be  an  inadequate  remedy,  as  in 
the  instance  of  a  barren  spot  upon  wbich  many  valu- 
able timber  trees  grew,  the  injunction  will  be  granted; 
for  if  the  copyhold  tenant  only  forfeited  his.  copyhold 
by  cutting  the  trees,  l;e  mjjght  in  such  a  case  be  a, 
considerable  gainer  by  his  own  wrongful  conduct  (5). 
Where  a  tenant  had  cut  down  timber,  and  a  bill  for  a 
discovery  was  brought  against  him^  a  demurrer  was 
allowed,  on  the  ground  that  his  answer  might  subject 
];)im  to  a  forfeiture  for  w&ste  (c). 

Where  a  copyholder  for  life  cut  t^'oes,  ^Qogh  none 
were  applied  to  the  repair  of  tKe  prei^iises  till  several^ 
months  after,  and  afler  ejectment  brought  as  for  a  for- 
feiture,  and  most  of  them  still  remained  unapplied, 
but  parts  of  the  prembes  wei:e  still  out  of  repair,  it  is. 
a  question  for  the  jury  whether  they  were  cut  bond^ 


i 


z)  Bench  v.  BampUm^  4  Ves.  TOO. 

a)  Parratt  v.  PaHner,  3  My.  &  K.  339. 

(b)  Richardt  v.  Noble,  3  Mer.  673. 

(c)  Jtt  Gen,  y.  yincent,  Bunb.  192;  see  Lord   Uxbr%4ge  ▼. 
Staioekatd,iye^5Q. 
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JUe  for  the  purpose  of  repairi  aod  wer^  in  a  course  of 
application  for  that  p^rpQ8^;  aod  there  being  no  evi- 
deoc;^  that  the^  were  to  be  applied  to  any  other  pur- 
pose,  the  court  refused  to  set  a^ide  a  verdict  for  the 
defendant  {d)> 

Xf  a  tenant  for  life  commH  waste^  the  lord  may 
enter  notwithfitandiug  a  grant  in  remainder  expectant 
OD  the  death  or  forfeiture  of  such  tenant  for  life,  and 
tb^  adinission  of  the  remainder-man,  the  court  ob- 
^erying  that,  if  it  were  otherwise,  the  tenant  for  life 
and  reversioner  by  combining  together  might  strip  the 
inheritance  of  all  the  timber  (6)« 

Ou  a  contract  for  the  sale  of  lands,  described  asc^^seofa 

oontract  in- 

partly  freehold  ai^d  partly  copyhold,  and  the  timber  eluding  tim- 
tbereupon.  Tthe  latter  at  a  specified  valuation),  upon  a  holds. 
condition  tnat  the  vendor  should  not  be  required  to 
distinguish  the  freehold  land  from  the  copyhold,  nor 
the  respective  boundaries  thereof,  it  was  held,  that 
upon  the  particulars  and  conditions  the  contract  for 
the  land  and  timber  was  one  contract,  and  not  sepa- 
rate contracts,  and  that  tile  purchaser  was  bound  to 
pay  for  1;he  timber  at  the  vMaation,  notwithstanding 
^  faqt  Uia4  it  might  be  whoUy  upon  the  copyhold 
land,^  and  therefore  subject  to  the  rights  of  the  lord. 
and  the  restrictions  of  the  custom  (/).  Where,  upon 
a  contract  for  the  sale  of  an  estate,  a  separate  and  dis* 
tiiict  contract  is  made  ^r  the  sale  of  the  timber  upon 
it,  the  court  will  not  eafoi^ce  tlve  lalter  qontractA  unless 
the  vendor  can  give  the  purchaser  suoh  possession  and 
4(NDainiQQ  ov^  the  timber  as  will  entitle  hu^  to  fell 
and  reiiQOve  it;  but  if  an  entire  contract  be  made  for 

(d)  Doe  ^  Foley  v.  Wilson,  11  East,  56. 

(e)  Doe  d.  FoUces  and  Dean  and  Chapter  qf  Exeter  v.  Clementtt, 
2  M.  &  Selw.  68. 

(/)  Crosse  ▼.  Lawrence,  9  Hare,  462 ;  16  Jur»  142 ;  21  L,  J. 
Cbanc.  889. 
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the  sale,  both  of  the  estate  and  the  timber  (notwith- 
standing  the  purchase  money  is  made  up  of  distinct 
sums  for  each),  the  vendor  is  only  bound  to  make  oat 
his  title  to  the  land  according  to  the  contract,  and  the 
title  to  the  land  is  the  title  to  the  timber  upon  it  (g). 
Turner f  V.  C,  observed,  "  that  the  question  depended 
principally,  if  not  wholly,  upon  the  point  whether  the 
contract  for  the  purchase  of  the  timber  and  the  pur- 
chase  of  the  land  were  to  be  considered  as  separate 
and  distinct  contracts,  or  as  constituting  together  one 
contract;  for  undoubtedly,  if  the  contract  for  the  pur- 
chase of  timber  was  to  be  considered  as  a  separate 
and  distinct  contract,  it  would  be  incumbent  apon  the 
vendor  to  prove  either  that  there  was  a  custom  of  the 
manor  entitling  the  vendor  to  cut  timber,  or  that  it 
was  a  case  in  which  a  grant  of  a  right  to  cut  timber 
might  be  presumed  in  favour  of  the  tenant ''  (K). 


Sect.  VIII.  Of  Biqhts  RBSPECTii^a  Mines. 

Minerals  not  Under  the  Copyhold  Act,  1841,  the  commutation  of 
enfranchJe!-  manorial  rights  may  by  express  agreement  extend  td 
^^expreM^  rights  in  mines  and  minerals,  but  otherwise  shall  not 
agreement.    ^^^^^  ^^^j^  rights  (t).     But  tenants  may  grant  rights 

of  entry  and  way  and  other  easements  to  lords  of 
manors  for  mining  purposes  (^*).  No  enfranchisement 
under  the  Copyhold  Act,  1852,  shall  extend  to  or 
affect  the  estate  or  rights  of  any  lord,  or  tenant  in  or 
to  any  mines,  minerals,  limestone,  lime,  clay,  stone, 
gravel,  pits  or  quarries  within  or  under  the  lands  en- 

(g)  Crosse  y,  Lawrence^  9  Hare,  462;  16  Jur.  14'2 ;  21   L.J. 
Chanc.  889. 

(A)  Crosse  v.  Lawrence^  9  Hare,  462 ;  see  Crosse  v.  Xeen,  ibid.  469. 
(t)  4  &  5  Vict.  c.  35,  88. 13,  82. 
U)  Ibid,  s.  84. 
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franchised^  or  within  or  under  any  other  lands,  or  any 
rights  of  entry,  rights  of  way  and  search,  or  other 
easements  of  any  lord  or  tenant  in,  over  or  under  any 
lands  or  any  powers  which  in  respect  of  property  in 
the  soil  might  but  for  such  enfranchisement  have  been 
exercised  for  the  purpose  of  enabling  the  lord  or  tenant 
more  effectually  to  search  for  and  work  any  mines, 
minerals,  pits  or  quarries,  or  to  carry  away  any  mine- 
rals, limestone,  lime,  stone,  clay,  gravel  or  other  sub- 
stances had  or  gotten  therefrom  (A).  The  copyhold 
commissioners  require  the  steward  of  the  manor  to 
state  whether  the  lord  claims  the  right  to  mines  or 
minerals,  and  if  so,  whether  it  is  proposed  to  extin- 
guish such  right  by  the  enfranchisement.  The  amount 
of  the  consideration  to  be  given  in  lieu  thereof  is  to  be 
stated. 

The  lord  of  a  manor  may  be  in  the  same  situation  Relative 

-  1  •  •  I  /»\      1        rights  of 

With  respect  to  mmes  as  with  respect  to  trees  (Z),  that  lords  and 
is,  the  property  may  be  in  him,  but  it  does  not  follow 
that  he  can  enter  and  take  it  without  consent,  which 
must  be  acquired  by  purchase  or  otherwise  (m). 

The  term  *'  minerals,"  though  more  frequently  ap-  Meaning  of 

ia<i  I  ••  i««  void  niiiie- 

plied  to  substances  containing  metals,  in  its  proper  rais. 
sense  includes  all  fossil  bodies  or  matters  dug  out  of 
mines ;  and  Dr.  Johnson  says,  that  "  all  metals  are 
minerals,  but  all  minerals  are  not  metals;''  and  mines, 
according  to  Jacob's  Law  Dictionary,  are  "  quarries 
or  places  where  anything  is  digged ;"  and  in  the  Year 
Book,  17  Edw.  3,  c.  7,  *'  minerae  de  pierre"  and  "  de 
charbon'^  are  spoken  of.   Beds  of  stone,  which  may  be 

{k)  15  &  16  Vict.  c.  51,  s.  48. 
(/;  See  ante,  pp.  174—176. 

(m)  Grey  v.  Dtdce  of  Northumberland,  17  Ves.  282 ;  Bourne  v. 
Taylor,  10  East,  189. 
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dag  bj  winning  or  quailing,  are  there^e  properly 
minerals  (n), 
cwtomiaa  It  is  well  established  that  a  custom  ^  gpo^  i^hich 
^athori;pes  the  lord  pf  a  manor  to  com^  on  hi^  copy*' 
hold  land  to  open  a  el^^  and  work  a  mine;  \%  Qiaj 
be  destructiye  to  the  oppyhpld,  but  if  the  cnstoip  ^ 
proved  it  is  a  good  custom  (o).  Cowper^  X.  C^i. 
held  (p),  that  if  there  wBiS  no  custon^  to  regulate  i^ 
neither  a  customftry  tenant  nor  the  Ipr^,  wi^hoHt 
lioeuce  from  the  tenant,  pould  ope9  and  worlji:  ne^ 
mines.  In  that  case  a  customary  tenant  h^4  opened 
a  copper  mine,  and  tl^e  Iprd  $le4  a  bill  againi^t  him  te 
account  fo^  the  produce.  It  being  doubtful  whether 
there  was  not  a  custom  which  wpi^ld  protect  the 
tenant^  the  court  directed  ^he  lor^  to  bring  an  aptioii 
of  trover,  but  the  custom  appearing  upon  the  tris^  9Pt 
to  be  appUcablci  "  the  court  h^j  that  nei^er  the 
tenant;  without  tl>e  licence  of  the  l^xd,  ijior  the  lordj^ 
without  the  consent  of  the  tenant,  could  dig  in  these 
miues,  beiug  new  ones." 

A  copyholder  of  ii^he^itance  csganot,  without;  a  special 
custom,  dig  for  mines,  neithjer  can  the  lord  dig  in.  the 
copyholder's  lands  for  the  great  prejud^  he  w^d  dp 
to.  the  copyhold  estate  {q\  The  lord  of  a  nianor,  afi 
such^  has  no  righjl;,  without  a  cusljop,  |o  enter  upou; 
the  copyholds  within  hi|s  manor,  u^der  which  the^  i^ 
];ni;nes  and  veins  of  coal,  in  order  to  bore  for  an,4'work 
the  same;  ^nd  the  copyholder  may  ipas^iiiljaiii  t^espW 
against  him.  fo^  so  doing  (r), 

(n)  Per  Parke,  B,,  Earl  of  Rosse  v.  Wainman,  14  Mees.  &  W. 
872  s  2  Exch.  800;  see  Plowd.  p.  333. 

(o)  Hilton  y.  Earl  Granville,  Cr.  &  P.  294u 

(p)  Bishop  of  Winton  v.  Knight,  1  P^  Wins.  406; 

(q)  GUb.  Ten.  425,  $th  ed. ;  Player  y.  Roberts,  W.  J^ones,  Wi 
see  Townly  y.  Gibson,  2  T.  R.  704—707. 

(r)  Bourne  y.  Taylor,  10  East,  189. 
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Ip  ^pybold  landgy  although  the  propertj  in  mines 
be  in  the  lo^,  the  poifcieesion  of  them  is  in  the  tenant. 
The  latter,  thei^efore,  may  maintain  trespass  against 
the  owner  of  an  adjoi^iqg  colliery  for  breaking  an<^ 
entering  t^e  sub-poil  and  taking  coal  therein,  althooglf 
90  trespass  be  committed  on  the  surface  (<). 

A  custom  for  t^e  lord  and  his  tenants  of  collieries  curtoms  m 
to  «n]^  pits  within  thft  freehold  l^nds  for  working  the  v^L    ^ 
same,  and  to  Ifij  the.  coals^  &c.  on  the  lands  near  to 
9nch  p^t^,  being  ci^tomary  ^ements,  parce^  of  the 
manor^  and  to  ligr  wood  there  for  the  use  of  the  pit9| 
was  deemed  mreasoo^^ble  and  void  (0- 

Whether  it  is  a  valid  custom  for  ^  lord  to  prosecute 
t^iDiDg  open^tions  under  the  soil  so  as  to.  destroy  the 
buildii^  of  the  copyholders,  without  making  any 
^ompensati^tn,  has  been  the  subject  of  much  discusr 
sio^  (t<).  The  Court  of  Queen's  Bench  held  that  such 
an  tisagf^  could  not  be  supported^  fpr  although  whatever 
the  lord  cou^d  reasonably  be  supposed  to  have  reserved 
out  of  bi^  grant  might  be  proved  by  sufficient  evidence 
of  usage,  yet  a  qlaim  destructive  to  the  subject-matter 
of  the  grant  cannot  be.  supported  by  any  usage.  Even 
if  the  grant  could  be  prod.uced  in  specie^  re^frving  a 
right  in  the  lord  to  deprive  his  grantee  of  |he  enjoy- 
ment of  the  thii^g  granted,  such  a  ckuse  must  be  re- 
jected as  repugnant  and.  absurd  (t?). 

To  a  declaiiation  in  case  for  digging  mines  near  the 
inuidatioo  of  the  plaintiff's  dwelling-house,  without 
leavinsr  due  support,  so  that  the  said  foundations  were 
injur^,  an|d  the  dwelling-house,  cracked,  sunk  in,  and 
was  in  danger  of  falling  and  being  destroyed,  the  dje- 

U)  Lewis y,  BranthwaUe,  2  B.  &  AdoL  437. 
(0  Broadbent  v.  mikesy  WUles,  S60;  1  Wils.  63 ;  2  Str.  1224. 
(«)  HUton  ▼.  Lord  Granville,  4  Beav.  130  ;  1  Cr.  &  P.  283. 
(v)  Hi^iof^  y.  EarlGranmlie,  5  Q,  B.  701  i^s^e  p.  730, 
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fendant  pleaded  that  the  dwelling-house,  from  time 
whereof,  &c.,  was  part  of  the  manor  of  N.,  and  was 
situate  in  a  township  within  the  said  manor;  that  the 
queen  was  seised  in  fee  of  the  manor,  and  of  the  mines) 
collieries  and  seams  of  coal  therein ;    and  that  she 
and  all  those  whose  estate  she  had,  &c.,  and  their  te- 
nants, and  those  to  whom  she  or  they  have  granted 
licence  to  mine,  from  time  whereof,  &c.,  have,  been 
used,  &c.,  and  of  right  ought,  &c.,  to  work  the  said^ 
mines,  collieries,  &c.,  under  any  messuage,  dwelling- 
houses,  buildings  and  lands,  parcel  of  the  manor  and 
within  the  township,  and,  for  the  purpose  of  working 
the  said  mines,  collieries,  &c.,  to  dig  and  make  under 
ground  all  such  mines,  pits,  &c.,  under  the  said  mes- 
suages, dWelling-houses,  buildings  and  land,  or  any 
part  thereof,  as  might  from  time  to  time  be  expedient 
and  necessary  for  that  purpose,  and  out  of  the  said 
mines,  &c.,  to  get  the  coals,  &c.,  and  carry  away  and 
convert  the  same,  doing  no  more  damage  than  necessary 
for  the  purpose  aforesaid,  and  paying  to  the  tenants  and 
occupiers  of  the  surface  of  lands  damaged  thereby  a 
reasonable  compensation,  when  demanded,  for  the  use 
of  the  surface,  or  any  damage  occasioned  thereto  in 
and  about  the  working  of  the  mines,  collieries,  &c., 
but  without  making  compensation  in  respect  of  the 
surface  on  any  other  account,  and  without  making 
compensation  for  any  damage  occasioned  to  any  mes- 
suage, dwelling-house  or  other  buildings,  within  and 
part  or  parcel  of  the  manor,  by  or  for  the  purpose  of 
working  the  said  mines,  collieries,  &c.     Justification, 
stating  that  the  defendant,  as  lessee  and  grantee  of  the 
crown,  committed  the  alleged  grievances,  &c.,  in  exer- 
cise of  the  above  right,  doing  no  more  than  was  neces- 
sary for  the  purposes  aforesaid.     It  was  held  that  the 
prescription  was  void,  as  being  unreasonable;   that 
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a  CDStoniy  similarly  pleaded,  was  void  on  the  same 
groand ;  that  the  right,  if  maintainable  in  itself,  might 
liave  been  pleaded  in  virtue  either  of  prescription  or 
of  custom;  and  that  it  might  have  been  claimed  as 
well  against  copyholders  as  against  tenants  of  cus- 
tomary freehold  (a?). 

Id  an  action  on  the  case  for  the  disturbance  of  the 
plaintiff's  right  to  dig  and  take  to  his  own  use  tin  and 
tin  ore  in  certain  land,  the  jury  found  the  following 
custom  to  exist  in  fact : — Any  person  may  enter  on 
the  waste  land  of  another  in  Cornwall,  and  mark  out 
by  four  corner  boundaries  a  certain  area;  a  written 
description  of  the  plot  of  land  so  marked  with  metes 
and  bounds,  and  the  name  of  the  person  for  whose  use 
the  proceeding  is  taken,  is  recorded  in  an  immemorial 
local  court,  called  the  Stannary  Court,  and  proclaimed 
at  three  successive  courts  held  at  stated  intervals.     If 
no  objection  is  successfully  made  by  any  other  person, 
the  court  awards  a  writ  to  the  bailiff  of  the  court  to 
deliver  possession  of  the  said  "  bounds  or  tin  work"  to 
the  bounder,  who  thereupon  has  the  exclusive  right  to 
search  for,  dig  and  take  for  his  own  use  all  tin  and  tin 
ore  within  the  described  limits,  paying  to  the  land- 
owner a  certain  customary  proportion  of  the  ore  raised, 
nnder  the  name  of  toll  tin.     The  right  descends  to 
executors,  and  may  be  preserved  for  an  indefinite 
time,  either  by  actually  working  and  paying  toll,  or 
by  annually  renewing  the  four  boundary  marks  on  a 
^sy  certain.     It  was  held  that  the  custom  to  preserve 
the  right  by  the  mere  ceremony  of  an  annual  renewal, 
without  working,  is  unreasonable  and  bad  in  law,  and 
that  the  plaintiff  (who  had  ceased  to  work  or  pay  toll 
for  eighteen  years)  could  not  recover  in  the  above  ac- 

( jc)  HiUon  Y.  Earl  GranviUe,  5  Q.  B.  701. 


186  Mights  of  Lords  and  Tenants, 

tion  even  as  against  a  stranger;  and  that  altbougb  the 
alleged  custom  involved  a  claim  of  profit  in  aliens 
solo,  it  would  have  been  a  good  one,  if  bondjklfi  workr 
ing  had  haen  found  to  be  obligatory  lund^r  it.(^). 

Where  commissioners  uijider  an  inclosare  9A%  awards 
that  certain  persons  entitled  to  a  .right  of  common  in 
certain  componable  lands  *'  should  for  ever  tbe^eafter 
use  and  enjoy  the  said  commonable  place  as  a  comr 
mon  pa^turfi  exclusive  of  all  others  whatupjever/'  H 
iwas  held  that  the  right  of  the  ccunmonera  was  stiU 
SMbsiervient  |o  the  right  of  the  lord  to  take  stpae,  it 
appearing  tbat,  both  before  and  since  the  inward,  thf 
lord  bad  e^f rcised  that  right ;  and  thc^t  an  action  was 
<u>t  maintainable  against  his  lessee^  aUbough  tjbe  so9 
bad  latterly  been  subverted  to  an  unusual  extent.    It 
seemSy  boweyery  that  if  the  lord  wantonly  and  unner 
cessarily  exercise  manorial  rights  to  the  ii^ury  of  th» 
commoners'  pastui'e,  he  is  liable  to  an  action  (^e;). 

Though  the  lord  of  a  manor  in  Cornwall  may  by 
conveyance  and  acts  of  ownership  establish  the  right 
to  all  tin  mines  within  the  manori  as  well  under  th^ 
freehold  tenements  as  under  customary  teinementSj  aA4 
t)ie  wastes^  yet,  consistently  therewith,  the  tenai^ts  of 
certain  tenements  in  a  vill  within  the  manor,  some  of 
them  freehold  and  some  customary,  may  by  a^ts  of 
ownership  for  more  than  twenty  years  past  establisl^ 
their  rigbl  to  copper  mines,  as  well  under  th^  wast^ 
and  customary  lands  as  under  the  frpebold  )a^ 
within  th^  vill  (a). 
Lord  barred       Where  the  lord  of  a  p)anor,  who  claims  agaioi't  ^^9 
^nants  the  right  of  property  in  the  mines  within  th« 
manor,  has  stood  by  for  a  long  period  uad  allowed 

(y)  JUgers  ▼.  Brenton,  10  Q.  B.  26. 
(z)  Place  V.  Jackscn,  4  Dowl.  &  R.  31S. 
(a)  Curtis  v.  Danhlf  10  East,  273. 


by  acqui- 
escence. 
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the  tenants  without  objection  to  work  the  mines,  and 
to  expend  large  sums  of  money  upon  their  mining 
operationSy  the  Court  of  Chajieery  will  not  assist  hio;i 
by  making  a  decree  for  an  injunction  or  account 
against  the  tenrnt^,  hfU  mil  J^ve  bim  to  his  legal 
nmedy  (&). 

At  tb^  time  an  inclosu^e  act  passed^  the  soil  and  conitrttetion 
Irei^oid  of  a  common  thereby  .djrected  to  be  allotted  acts  re. 
.was  vested  jn  tbe  Iprd  of  the  manor,  fulyeGt  to  certain  minM. 
rights  of  pasture.    Th^  coal  and  mineral?  and  un- 
opened s^one  qu^nies  under  the  surface  of  the  com- 
mon ajso  belonged  to  the  lord  as  part  of  the  freehold, 
aii4  he  w^s  entitlejd  to  work  the  mines.    The  act  did 
not  recite  tbie  particular  rights  of  the  lord,  but  enacted 
that  obtain  allotment^  should  be  made  to  the  com- 
moners in  lieu  of  their  rights,  and  to  him  for  his  rights 
ai  lord  'f  to  and  in  the  3oil  g£  the  said  common,  and 
also  to  and  for  the  damage  he  would  sustain  by  being 
obliged  to  make  satisfaction  to  the  proprietors  of  the 
lands  inplps^d  for  digging  any  coal?  pr  minerals." 
It  alfo  enacted,  that  if  the  Ipi^d  should  enter  upon  any 
of  the  lands  fpr  the  pnrppse  of  diggipg  '^  any  coals  or 
other  minerals,"  he  should  mstj^e  satisfaction  to  the 
proprietors  of  the  lands  for  damage  done.    The  act 
CDui^ined  np  clause  in  express  terms  excepting  the 
laiae^  Mi  mioerals.     It  wa#  held  that  the  act,  by 
lifBpefsary  implieation,  reserved  to  the  lord  his  right  to 
%  mines  ^d  mineralf  under  the  land  90  inclosed; 
a^d  that  he  was  entitled  to  work  them,  paying  com- 
peosatipp  to  the  owners  of  the  surface  for  damage 
thereby  dpne(c).    It  was  also  held  that  stones  dug 
fiom  qnwries  are  mineralf. 
Certain  waste  lands  jn  the  m^ppr  of  Shipley>  to  the 

(6)  Parrott  y.  Palmer,  3  My.  &  K.  632 ;  see  ante,  p.  178. 
(c)  m^klethwaUv.  Winter,  6  Exch.  644^ 
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soil  of  which  and  everything  constitating  the  soil  tUa 
lord  of  the  manor  was  entitled,  were  by  an  inclosuivs 
act,  which  recited  the  lord's  title,  taken  away  from 
the  lordy  and  allotted  to  commoners,  except  as  saved  by 
the  32nd  clause.    That  clause  reserved  to  the  lord  all 
mines  and  minerals,  of  what  nature  or  kind  soever, 
lying  and  being  within  or  under  the  said  commons 
and  waste  grounds,  in  as  full,  ample  and  beneficial  a 
manner  to  all  intents  and  purposes  as  he  could  or 
might  have  held  and  enjoyed  the  same  in  case  the 
said  act  had  not  been  made;    and  enacted  that  be 
might  at  all  times  thereafter  have,  work  and  enjoy 
exclusively  all  mines  and  minerals,  of  what  nature  or 
kind  soever,  within  and  under  the  said  commons  and 
waste  grounds,  with  full  liberty  of  digging,  &;c.  and 
working  the  said  mines  and  minerals,  and  carrying 
away  the  lead  ore,  &c.  and  fossils  to  be  gotten  there- 
out; provided  that  the  lord,  in  working  the  said  mines 
and  minerals,  should  keep  the  first  layer  or  stratum 
of  each  separate  and  apart  by  itself,  without  niixiag 
the  same  with  the  lower  strata.     The  33rd  section 
provided  for  reimbursement  to  the  owners  of  allot- 
ments for  injury  done  by  searching  for  or  working 
mines  and  minerals.     It  was  held  that  the  reservation 
clause  must  be  construed  with  reference  to  the  title  of 
the  lord  to  the  whole  of  the  soil,  and  inasmuch  as  the 
object  of  the  act  was  to  give  to  commoners  the  sur&ce 
for  cultivation,  and  leave  in  the  lord  what  it  did  not 
take  away  for  that  purpose,  the  word  minerals  must 
be  understood,  not  in  its  general  sense,  signifying  sub- 
stances  containing  metals,  but  in  its  proper  sense  as 
including  all  fossil  bodies  or  matters  dug  out  of  mines, 
that  is,  quarries  or  places  where  anything  is  dug,  and 
this  notwithstanding  the  provision  in  the  latter  part  of 
the  clause  authorizing  the  carrying  away  the  lead  orcj 
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&c.,  and  fossils^  as  fossils,  may  apply  to  stones  dug  or 
qoanied;  therefore  that  the  clause  reserved  to  the 
lord  the  right  to  the  stratum  of  stone  in  the  inclosed 

An  act  of  parliament  for  inclosing  the  moors  and 
commons   within  the  manor  of  Lanchester,  in  the 
ooaoty  of  Durham,  contained  a  saving  of  all  the  seig- 
oioral  rights  of  the  Bishop  of  Durham,  as  lord  of  the 
manor,  and  also  provided   that  the  hishop  and  his 
successors,  and  their  lessees  and  assigns,  should  at  all 
times  thereafter  work  and  enjoy  all  mines  and  quarries 
lying  under  the  same  moors  and  commons,  together 
with  all  convenient  and  necessary  ways  and  way  leaves 
over  the  same,  and  full  and  free  liberty  of  making  and 
using  any  new  roads  or  waggon  ways  over  the  same, 
and  for  that  purpose  to  remove  obstructions,  &c.,  and 
of  winning  and  working  the  said  mines  and  quarries 
belonging  to  the  see  and  bishopric  of  Durham,  where- 
soever the  same  should  be,  and  of  leading  and  carry- 
ing away  all  the  coals,  minerals,  &c.,  to  be  gotten 
thereout,  or  out  of  any  other  lands  and  grounds  what- 
soever, &c.    It  was  held  that  this  clause  entitled  the 
bishop  to  carry  over  the  lands  inclosed  under  the  act 
not  only  coals  and  minerals  gotten  within  or  under 
those  lands,  but  also  those  got  out  of  other  mines 
bdonging  to  the  see  of  Durham;  but  not  to  carry 
coals,  &c.  gotten  out  of  other  mines  worked  by  the 
bishop^  but  not  belonging  to  the  see.     It  was  held 
abo  that  an  allegation  that  a  certain   colliery  was 
within  and  parcel  of  the  manor  was  not  a  sufficient 
allegation  that  it  was  not  a  colliery  belonging  to  the 
Bee(e), 

(d)  Wainman  v.  Earl  Rosse,  2  Excb.  800 ;  14  Mee.  &  W.  859. 

(e)  Midgley  v.  Richardson,  14  Mee.  &  W.  695 ;    15  Law  J. 
N.  S.  (Exch.)  257. 
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Copyholders  may  by  custom  have  a  right  to  take: 
stone  (/).    Where  large  massesf  of  stone  had  fklletfj 
from  time  to  time  from  some  difika^Ve  upon  tfare  fieM' 
of  a  copyholder,  and  had  thereby  become  partially' 
imbedded  in  the  soil,  there*  being  no  evidence  to  dhfr 
when  any  particular  portion  of  them  bad  fallen^  it  wai^' 
held  that  they  mtfst  be  considered  as  part  of  the  soil;  |[nd 
were  the  property  of  the  lord,  and  that  this  copyholds 
could  not  remove  them  for  his  oWn  benefit  (^^.     It 
seems,  however,  that  a  copyholder  may  remove  stotiei^ 
recently  brought  upon  the  land,  or  even  larger  stones 
which  were  incumbering  the  lands,  for  the  advantagcl 
of  the  copyhold  lands  (h), 

A  copyholder  may  dig  marl  to  lay  oh  his  lands  (l)V 
It  was  said  by  Holroyd  arguendo^  that  if  a  mine,  linii^' 
pit  or  stone  quarry  were  once  lawiully  opened  upon 
the  copyhold,  the  copyholder  mdy  dig  and  enjoy  it(^). 
This  dictum  seems,'  however,  to  be  too  general,  and 
that  there  is  no  distinction  between  a  mine  and  a 
quarry  upon  copyhold  land,  so  that  the  lord  and  te- 
nant must  concur  for  the  purpos^f  of  justifying  either 
of  them  in  opening  and  working  a  quarry  of  stone, 
tlate,  &c.  (/). 
Injunction  to     In  a  suit  by  a  copyholder  against  a  tenant  of  lands 
taki?g'^8tone  withiu  the  manoT  to  restrain  the  defendant  from  takmg 
hSId/^^''"     stone  from  lands  in  his  occupation,  the  defendant  by 
his  answer  alleged  that  it  was  and  had  been  the  prac- 
tice in  the  manor  to  remove  the  stone  which  remained 
immediately  under  the  surface  for  the  benefit  of  culti- 
vation.   At  the  hearing  the  court  made  a  dcicree  for  a' 

(/)  Hoyle  V.  Coupe,  9  Mee.  &  W.  450. 

\g)  Dearden  v.  Ebans,  5  Mee.  &  W.  1 1. 

(h)  Ibid, 

(t)  Hoskins  v.  Robins,  2  Sauhd.  326 ;  1  Sid.  152. 

{k)  Bourne  v.  Taylor,  10  East,  198. 

(/)  Peachy  v.  Duke  of  Somerset^  1  Str.  447j  454. 
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perpetual  injonctioiiy  the  defendant  having  declined  W 
tiy  bis  right  to  take  the  stone  in  an  action  at  law  to  bt 
broDght  against  him  by  the  plaintiff.  Wigram,  Y.  C, 
said  that  it  coald  not  be  disputed,  that  the  injury 
eomplained  of  in  this  case  is  of  a  nature  which  the 
Goart  of  Chancery  will  prevent  by  an  injunction,  pro- 
vided that  injury^  as  distinguished  from  damage,  be 
established.  At  the  same  time  it  was  to  be  regretted 
tbat  the  piaintiff.  should  have  been  advised  to  resort  to 
a  court  of  equity  in  a'  case  like  this  (m). 

Mines  may  be  different  inheritances  from  the  manor,  Mines  when 
and  therefore  the  possession  of  the  manor  was  no  evi-  by  sutute  of 
deuce  of  the  possession  of  mines  so  as  to  avoid  the  ^'*™**^*®°*- 
Statute  of  Limitations  (n).    The  right  to  mines,  when* 
existing  as  property  separate  from  the  surface,  cannot, 
it  would  appear,  while  unexercised,  be  barred  by  the 
Statute  of  Limitations  (o). 

There  are  many  cases  where,  from  non-user  of  a  Abandon- 
right,  the  inference  of  abandonment  may  fairly  be  made;  mbiM^not  in- 
but  that  does  not  apply  to  the  case  of  mines.  It  is  not 
M  generally  true,  that  the  owner  of  mines  does  work 
every  mine  which  he  has  a  inght  to  work;  and  there- 
fore the  relinquishment  of  the  right  cannot  be  presumed 
from  the  non«exercise  of  it.  It  is  well  known  tbat 
nuoes  remain  unwrought  for  generations ;  tbat  they 
are  frequently  purchased  or  reserved,  not  only  without 
^y  view  to  immediate  working,  but  for  the  express 
purpose  of  keeping  them  unwrought  until  other  mines 
sball  be  exhausted,  which  may  not  be  for  a  long  period 
of  time.  It  is  impossible  therefore  to  infer  that  a  re- 
servation by  deed  of  salt  mines,  with  a  right  of  entry 

(m)  Cuddon  v.  Morlet/f  7  Hare,  202 ;  see  Dearden  v.  Evans,  5 
Mees.  &  W.  11,  ante,  p.  190.  , 

(n)  Bich  d.  Cullen  v.  Johnson,  2  Str.  1142. 

(o)  1  Rep.  of  Commissioners  on  Registration,  1850,  pp.  15,  17 ; 
see  U*DmneU  v.  WKinty,  10  Ir.  L.  R.  514. 


ferredfirom 
non-user. 
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to  work  them,  was  extinguished ;  though  there  is  do 
evidence  of  the  exercise  of  it  for  more  than  a  cen- 
tury (p). 

The  right  to  mines  has  been  often  reserved  and  ex- 
cepted upon  the  grant  of  long  terms  of  years,  but  the 
separation  of  this  right  from  the  ownership  of  the  sur- 
face happens  also  where  the  surface  has  been  alienated 
in  fee  simple,  and  it  is  in  many  places  of  ancient  origin: 
Where  the  mines  have  been  worked,  or  where  the 
working  has  been  long  suspended,  the  existence  of  tbe 
separate  right  is  not  unfrequently  forgotten  by  the 
owners  of  the  surface,  who  convey  the  whole  land  from 
time  to  time  without  adverting  to  the  fact  that  the 
mines  cannot  pass  by  the  conveyance.  Accordingly, 
instances  have  been  known  where  an  apparently  good 
title  has  been  shown  to  the  land,  inclusive  of  the  mines, 
yet  it  has  subsequently  been  discovered  that  the  title 
to  the  mines  was  vested  in  an  adverse  claimant  (^). 

In  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  closes,  and  digging  minerals  therein, 
the  pleas  were,  Ist,  not  possessed ;  2iid,  justification  of 
the  trespasses  by  the  defendant  as  assignee  of  a  lease 
of  the  minerals,  and  of  the  right  to  work  them,  for 
ninety-nine  years,  granted  by  the  owner  of  the  fee  in 
1821.  The  replication  was  that  the  right  to  make  an 
entry  did  not  first  accrue  to  the  defendant  or  those 
through  whom  he  claimed,  within  twenty  years  next 
before  the  entry  of  the  defendant,  and  that  the  defen- 
dant's right  was  therefore  barred  by  the  stat.  3  &  ^ 
Will.  4,  c.  27.  Issue  was  taken  on  that  replication. 
It  appeared  that  in  1821,  while  B.  was  in  possession 
as  tenant  from  year  to  year  of  a  farm,  including  the 
close  in  question,  the  owner  of  the  fee  demised  by  in* 

(p)  Per  Lord  Eldon,  C,  Seaman  v.  Fawdreyt  16  Ves.  392. 
(q)  First  Rep.  Commissioners  on  Reg^istration,  ISSO,  p.  1^> 
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iientnre  the  coal  lying  beneath  the  farm  to  B.  and  P. 
for  ninety-nine  years,  with  liberty  to  work  the  same. 
The  interest  of  B.  and  P.  under  that  demise  became 
Tested  by  various  mesne  assignments  in  the  defendant, 
who,  in  1847  (during  the  term),  worked  the  coal.  Up 
to  1847  no  coal  had  ever  been  worked  under  the  de- 
mise. It  was  held,  lat,  that  B.  must  be  presumed  to 
hftTe  been  in  possession  of  the  minerals  as  well  as  of  the 
surface  when  th^  lease  for  ninety-nine  years  was  granted, 
which  thas  became  a  lease  in  possession  and  not  a 
mere  interesse  termini;  and  that  this  possession  of  the 
minerals  continued  and  passed  to  the  defendant  without 
any  actual  entry  under  the  lease  of  1821 ;  2nd.  That 
the  possession  of  B.  accrued  for  the  benefit  of  himself 
and  P. ;  3rd.  That  the  second  plea,  confessing  that 
the  plaintiff  was  de  facto  in  possession  when  the  tres- 
passes were  committed,  wduld  be  satisfied  by  a  dis- 
possession of  the  lessees  within  twenty  years  before  the 
defendant  entered  to  commit  the  trespasses  in  question; 
and  that  the  defendant  might  rely  on  the  right  of  entry 
which  accrued  on  such  dispossession,  and  not  upon  a 
right  of  entry  accruing  as  upon  a  grant  of  an  interesse 
termini  in  1821  (r).  Lord  Campbell^  C.  J.,  said, "  the 
foundation  of  our  opinion  is,  that  at  the  time  when  the 
lease  was  executed,  and  the  term  granted  by  it  com- 
menced, B.,  one  of  the  lessees,  was  tenant  of  the  farm 
mider  which  the  minerals  demised  lie.  Being  in  pos- 
session of  the  surface,  in  point  of  law  he  was  in  posses- 
sion of  the  minerals.  He  had  no  right  to  work  the 
minerals.  If  he  had  done  so  it  would  have  been  waste, 
but  the  lessor  could  not  have  sued  him  in  trespass ; 
and  if  strangers  had  worked  the  minerals,  even  without 
breaking  the  surface,  B.  might  have  maintained  tres- 

(r)  Keyte  v.  Powell^  22  Law  J.  Q.  B.  305, 
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pest  against  bim..    The  surface  aixl  wQeraljai  maj  be 
disseTered  in  Utle  a^d  bscome  sef)arateteneRi€»(Sy  m 
appears  abandaQtly  from  theicaacis  cfled  («)•    But  thi? 
premmptiout  i^  U>  the  ooDtrany,  and  here  th|8«e  is 
nothing  to  rebut  the  presmnptioq  down  tg^  tUe  tiai# 
when  the  lease  of  the  minerals'  wa(»  granted^     When 
B.  became  tenant  of  thjs  sarfiice  the  minerals  lielojiged 
to  the  lessor,  ancltbey  cannot  be  coosiderisd;  ^  ej^oepUA 
from  the  demise  any  more  than  timhep  treies.    This^ 
doctrine  has  never  been  questioned,  unless  witb  reg%fA 
to  minerals  under  a  copyhold'  tenement,  a^  between 
the  tei^mt  and  lord :  and  it  was  hel4  (f )  that,,  although 
the  property  in  the  mineralsi  he  in.  the  lord,  the  posses^ 
sion  of  them  is  in  the  tenant ;  a,nd  that  the  tenant  maj! 
maintain  trespass  against  the  owner  of  an  adjomieg 
colliery  for  breaking  and  entering  the  snbsoil  and 
taking  the  minerals.    B»  having  been  in  possession  of 
the  minerals  as  tenant  ftKHH  year  t0  year,  when  the 
lease  of  them  to  him  and  P«  was  granted,  must  be 
considered  as.  continuing  in  possession,,  his  estate  bein^ 
enlarged  by  the  Lea8e»     Being  already  in.  possessioa 
there  could  be  no  necessity  for  any  entry  to  put  hicOt 
in  possession  when  the  lease  was  executed;  be  waS) 
then  in  a  situation  to  have  taken  a  release  in.  fee  of  tlie: 
minerals^  or  any  intermediate  estate  between  the'  fee 
simple  and  a  tenancy  from  year  to  year^    A.  lease  tor 
ninety-nine  years  must  for  this  purpose  operate  in  the 
same  manner  as  a  release  for  that.term"  («). 

It  waa  held  by  Lord  ffmndmche,  C,  that  where  the- 
crown  has  only  barely  reserved  royal  mines,  it  cannot 
grant  a  licence  to  any  person  to  come  upon  another 
man's  estate  and  work  tbem  («).     Lord  Ehdorif  Cy 

(#)  CurtU  V.  Damely  10  East,  273 ,  Humphries  v.  Brogdettt  12 
Q.  B.  739. 

(t)  Lewis  ▼.  BranthwaiU^  2  B.  &  Ad.  437,  anU,  p.  182. 
(u)  Keyse  v.  PoweU,  22  Law  J.  Q.  B.  309,  310. 
(x)  LyddaU  v.  Weston,  2  Atk.  20. 
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saidy  ^^that  position  is.  liable  to  conrndembla  doubt,  %$ 
being  inconsistent  with  the  resolutions  of  the  judgei  in 
(he  case  o£  mine^'*  (y). 


SfecT.  IX.  Of  the  Tenants*^  Right  to  inspecjt 

Court  Bol^s. 

The  court  rqlla  of  a  manxjr  ^re  the  property  of  the 
lord  (2;)y  but  the  copyholder  has  an  interest  in  them  asf 
w^ll  as  the  lord;  they  contain  evidence  of  his  title«  and 
the  lord  is  not  justified  in  denying  ^  copyholder 
access  to  theni  (a).  With  reference  to  the  tenant,  the 
lord  is  a  trii^ste^  or  guardian  merely  of  the  martpri^l 
muDfmentSj*  and  cannot  lock  up  from  his  cestui  qjue. 
trust  evidence  which  wo.uld  tend  to  iqcrease  bis  own 
rights  (&). 

It  does  not  appear  to  be  necessary  th^t  a  person 
should  be  actually  a  copyhold  tenant  in  order  to  be 
entitled  to  inspect  the  court  rolls^  but  that  it  will  be 
siiQcient  if  he  has  a  primd  facie  title  to  a  copyhold  (c), 
pris  otherwise  interested  therein  {d),  as  in  the  qase  of 
a  devisee  of  a  rent-charge  on  a  copyhold  (e), 
,  IPor  the,  purposes  of  the  Copyhold  Act,  1853,  power 
is  given  to  enforce  the  production  of  any  court  rpllp 
or  copies  of  court  rolls  in.  the  possession  or  power  of 
amy  lord  or  tenant,  pr  of  the  steward  of  any  ma,nor  (y). 

Where  the  tenant  of  a  mappr  denian4s  leav^  tp 
iilspeQt  the  court  rplls  and  is  refused,  the  Court  of 


i; 


)  PlowdeD,  310,  see  p.  336  ;  Seaman  v.  Fawdrey,  16  Yes.  393. 
»  8  DdwL  61  L 
(a)  Stacey's  case,  Latch.  182. 
(6)  2  Watk.  Cop.  37,  4l^  ed.  n. 

(c)  Rex  V.  Lucas,  10  East,  235 ;  Rex  y.  Tower,  4  Mau.  &  S.  1^2. 

(d)  ExparU  HkUt,  7  Dowl.  P.  C.  690. 

(e)  Ex  parte  Barnes,  2  Dowt.  N.  &  20. 
15  &  16  Vict.  c.  51,  8.  5 ;  se^post,  p.  231. 
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Qaeen's  Bench  will  grant  a  mandamus  to  compel 

Mandamus        It  is  not  neccBsarj  that  all  or  a  majority  of  tbe  per- 

tion"^'^*^      sons  interested  in  copyhold  property  shoald  join  in  an 

application  to  inspect  the  rolls  of  the  manor,  as  any  of 

the  persons  interested  in  the  property  are  entitled  to 

inspect  {K). 

A  claimant  to  copyhold  property,  who  comes  to  the 

court  for  a  mandamus  to  the  steward  of  the  manor  to 

compel  him  to  grant  inspection  of  the  court  rolls,  and 

admit  the  claimant  as  a  copyholder  of  the  manor  to 

enable  him  to  try  his  right  to  the  property  he  claims, 

must,  in  the  affidavit  used  in  moving  for  the  rule,  either 

swear  positively  that  he  is  entitled  to  the  property 

claimed,  or  set  out  his  title  or  good  grounds  for  bis 

belief  that  he  is  entitled  to  the  property.     It  is  not 

sufficient  to  swear  that  he  *'  verily  believes"  that  he  is 

entitled  to  the  property  in  question  (t). 

Where  a  copyhold  tenant  was  forbid  by  the  lord  to 

cut  underwood  upon  the  copyhold  without  the  lord's 

licence,  the  court  granted  a  mandamus  to  the  lord  to 

permit  him  to  inspect  the  court  rolls  so  far  as  related 

to  the  cutting  of  underwood,  afler  applications  to  and 

refusal  by  the  lord,  although  there  was  not  any  suit 

depending  (K),   In  an  action  by  one  copyholder  against 

another  for  an  encroachment  on  the  common,  an  order 

* 

was  made  on  the  steward  to  permit  the  plaintiff  to  in- 
spect and  take  copies  of  the  original  minutes  of  two 
manor  courts,  and  to  produce  all  books  and  court  rolls 
relating  to  the  defendant's  title  at  the  trial  (/). 

An  order  upon  the  lord  of  a  manor  to  allow  the 

{g)  Rex  y.  Shelley,  3  T.  R.  141  ;  see  pott,  pp.  225,  227. 
(A)  Ex  parte  Hutt,  7  DowL  P.  C.  690  ;  3  Jur.  1105. 
(t)  Ex  parte  Cooke,  5  Dowl.  &  L.  413  ;  2  B.  C.  Rep.  205. 
(k)  Rex  ▼.  Tower,  4  Mau.  &  S.  161. 
(l)  Folkard  v.  Hemet,  2  W.  Bl.  1061. 
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nual  limited  inspection  of  the  coart  rolls  on  the  ap* 
plication  of  a  copyhold  tenant  may  be  absolute  in  the 
fint  instance,  upon  an  affidavit  that  the  copyhold  te- 
BEDt  has  applied  for  and  been  refused  inspection  (m). 

Neither  a  freeholder  within  the  manor,  nor  a  stranger, 
has  any  right  to  inspect  the  court  rolls,  and  therefore 
where  the  lord  of  a  manor  brought  ejectment  for  lands 
M  copyhold,  and  the  tenant  set  up  a  defence  that  the 
Jends  viere  freehold  J  the  court  refused  a  rule  to  enable 
die  defendant  to  inspect  the  rolls,  for  that  the  plaintiff 
was  not  obliged  to  assist  the  defendant  in  making  out 
a  title  against  himself  (ra).  The  court  refused  to  grant 
ifiSpection  which  was  sought  in  support  of  an  indict- 
ment against  the  lord  for  not  repairing  the  bank  of  a 
river  (o).  In  a  question  between  two  neighbouring 
lords  a  court  of  law  would  not  formerly  grant  liberty 
to  inspect  the  court  rolls  of  either  manor,  but  as  equity 
would  compel  inspection  on  a  bill  of  discovery  ( p), 
the  like  remedy  may  now  be  obtained  in  a  court  of 
law  under  the  stat.  14  &  15  Vict.  c.  99,  s.  6. 


Sect.  X.  Of  Guardianship. 

.  By  special  custom  the  lord  may  appoint  a  guardian 
to  an  infant  copyholder  (g),  but  the  guardianship  will 
cease  on  the  infant's  attaining  the  age  of  fourteen  years, 
Qoless  there  be  a  custom  for  its  longer  continuance  (r). 
•^ere,  by  the  custom  of  a  manor,  the  bailiff  of  it  is 

(«)  Kules  of  Practice,  Hil.  Term.  1853,  No.  81 ;  Reg.  Gen. 
««.  Term,  2  Will  4,  No.  102. 

A*)  Smith  V.  Davies,  1  Wils.  104;  see  Addington  v.  Clode,  2  W. 
^  1030. 

(«)  Rex  ▼.  Lord  Cadogan,  5B.&  Aid.  902 ;  1.  D.  &  Ry.  559. 

ip)  2  Ves.  sen.  621. 

v?)  Ctencfc  V.  Cudmore,  Lutw.  1187. 

(0  Wade  V.  Baker,  1  Ld.  Raym.  ISl. 
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to  hare  the  wardship  of  the  oopjbold  heir  wbo  is 
under  the  age  of  fourteen  yeansi  sUch  gBardian  shall 
neither  be  admitted  tior  pay  a^ne,  bat  the  infant  must 
be  admitted  («)•  If  there  be  'no  special  cnstom  for  the 
lord  to  appfHnt  a  guardian,  the  nefidt  6f  kin  of  the  ia- 
fisnt  to  ivhom  the  copjhold  cannot  descend  will  -be  (be 
guardian.  Af^er  th^  fiiither's  death ,  tbe  mdtberi  if 
living,  is  the  guardian  for  nartune  of  hdr  iafmnt^  k{ 
th^re  be  nd  caslom  in  the  niatioi*  ior  appoiatifig  a 
gaardian,  by  the  same  f  ale  that  she  is  guardian  dT  Ms 
freehold)  as  being  the  fierson  next  it  blood  to  whom 
the  inheritance  caimot  descend  (i^.  It  1ms  been  bdd 
that  the  father  cannot  dispose  of  die  guardianship  •of 
thfe  copjholds  of  his  child  in  'prejudice  to  tite  lord's 
cttstom  under  the  slat.  12  Car.  2,  c,  24,  ss.  8, 9  («),  bat 
whether  such  an  appointment  would  be  'good  when  no 
such  custom  existed  is  a  |X)iat  which  does  hot  i^ppecr 
to  hare  been  detsided  (v). 

Neither  a  guardian  in  socage  appointed  under  tlMe 
8tatute'(a;),  nor  a  guardian  appointed  under  a  speeial 
customi  take  any  interest  in  the  infant's  estate,  except 
for  the  infant's  benefit  (y).  The  duties  of  the  guardian 
with  respect  to  the  copjholds  of  his  ward  are  in  ^ 
first  place  to  cultivate  and  manage  tlie  lands  as  may  be 
tnost  adTatitageobs  to  the  infant;  Hhd  for  tliis  purpose 
he  may  mkke  strch  a  l^&^ie  as  is  tt^iarr^nted  Iby  the  cas- 
tom,  s6  it  <^xeeed  not  the  tnborlty  bf  the  Ward,  and 

(*)  Co.  Cop.  g.  56,  tr.  128;  see  11  Geo.  4  &  1  WUl.  4,  c.  66, 
88.  1^— lb. 

{t)  Rex  v.  Inhabitants  qf  Wilby,  2  M.  &  Selw.  504;  ^leton*s 
titset  2  Roll.  kbr.  40. 

(»)  Churchy.  Cudnwre, 2  Lutw.  llS^^  -8  t^.b^t ;  4  Ld-lUj^ 

1^2; 

(v)  See  2  Watk.  Cop.  81,  4th  ed. :  1  Scriv.  Cop.  397,  **  ed.; 
7  Will  4  &  1  Victe.  2^,8.1,  i^irhieli  include*  a  %iH  appoihti^A 
guardian  under  the  stat  12  Car.  2,  c.  24. 

(«)  12  Car.  2,  c.  24. 

(y)  BedeU  v.  Omstdblet  t%iig%.  I^t  l*lbwlL  296. 
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naittftin  debt  for  the  arrieatrd  of  rent  In  the  next 
pttte,  be  IB  to  Tew^r  each  t^nhifs  to  the  lord  as  a 
eQ|iyiolder  tii«y  rendeir  by  another  (le;).  He  must  pay 
tke  ftntd  and  -perfbiita  the  agrieultutal  services,  as  to 
plottgh  tbe  lord'B  l8i]d^>or  reap  or  gather  in  bis  com, 
te^  'where  any  -sttch  services  exist;  bat  he  cannot 
s»sarfea%  fol*  the  kifhtft^tior  peHbrm  smtat  court, 
which  muat'be  done^by  tbe  copyholder  hi  person  (a). 
Oopyfa^lda  are  not  •within  the  statute  de  prtBrogoHvA 
WjjFtt,  17  Bdw*  2>  «8t.  1,  oe-  9,  10,  gitnng  tbe  crown 
power  over>the  lands  ef  idiots  and  lunatics  (h). 

Withtrespeot  to  the  oufftody  of  copyhold  lands  of-an 
idiot 'or  Imatio,  tbe  lord  has  not 'any  power  over  such 
bnds  ««3ept  by  ispe^l  onstom ;  in  which  <case,  if  he 
«n^nt  a  'Comtiiitte6>  sadh  person  has  no  interest  in 
ibelaadis,  but  <ls  teonsid^^ed  as  a  bailiff  appointed  by 
die  loMl  to  keep  possession  'ibr  tbe  lunatic  (c). 

In  the  labe^etioe  df  ^special  custotn,  it  does  not  dis- 
^^N«ly  appear  who  i6  entitled  to  tbe  custody  of  tbe 
eopybold  lands  of  M  idiot  or  iunatrb.  It  is  laid  down 
hf  ^\t  E.  ^Obhe,  'tbctt  ^  king  «baH  not  have  the  cus- 
^y  dlT  kfid  which  tin  idiot  holds  by  copy,  for  that  is 
bat  an  estate  at  will  by  the  common  law ;  and  if  the 
l^Bg  should  have  tbe  custody  of  it,  a  great  prejudice 
would  h^>doiie to  Ifae  ford  of  the  manor;  but  yet  it  is 
^  (hat  all  ia&iehatioas'made  by  an  idsot  <xf  bis  oopy- 
^  after  office  found  sfaallihe  mToided  by  thte  king  (d). 
Itielaid  do<wn  that  the  'coqiHt  of -wards  iiad  iio  pom&t 
to  Bdbe  ordnn  reapecfing  the  oof^boMs  of  an  idiot 
^pykoider^'bnt  that  at  cANmld  be  done  in  'the  court  of 

W  toy*,'36Jra;  'i  Itatk.  trop.-8!2,  *t1i  ed. ;  Calth.  51,  52. 

(o)  2  Watk.  Cop.  82,  4th  ed.,  ante,  p.  165. 

(*)  4  Rep.  126 ;  Co.  Cop.  «.  55,  Tr.  125 ;  Bac.  Abr.  tit.  "  Icliots 
*  fun."  fC.) ;  Watk.  «Gab.7reiL  291,  400. 

(c)  toSkt  V.  harsim,  Hob.*2r5 ;  Nov,  27 ;  Drury  v.  Fitch,  Hut- 
ton,  17. 

,  id)  Beverley* i  case,  %  Hep.  T2^\);  Bac,  Xbr,  tit.  "Idiots  & 
I^wu"  (C.) 
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the  lord  of  whom  the  copyhold  is  held  (e).  And  it 
was  resolved  in  one  case  (/)  that  the  lord  shoald  have 
the  custody  of  one  that  was  deaf  and  duroh^  althoagk 
no  custom  was  laid,  the  question  being  between  tbe 
next  friend  and  the  lord ;  and  the  reason  given  why 
the  lord  should  have  the  custody  was^  because  other- 
wise he  would  be  prejudiced  in  his  rents  and  services. 

Provision  is  now  made  for  the  admittance  of  infants 
and  lunatics  to  any  copyholds  to  which  they  may  be- 
come entitled,  and  for  payment  of  the  fines  to  the  lord 
of  the  manor  of  which  such  lands  are  holden  {^g). 

After  the  lord  shall  have  been  paid  his  fine  and' 
costs,  the  infant  or  his  guardian,  or  the  lunatic  or  his 
committee,  may  enter  upon  and  take  possession  of,  and 
hold  the  copyhold  land  according  to  the  estate  or  m* 
terest  the  infant  or  the  lunatic  shall  be  lawfully  en- 
titled to  therein,  and  the  lord  of  the  manor  is  required 
to  deliver  possession  thereof  accordingly;  and  if  the 
lord,  after  payment  or  tender  of  the  fine  and  costs, 
shall  refuse  to  deliver  the  possession  of  the  copyhold, 
he  is  liable  to  make  satisfaction  to  the  persons  kept 
out  of  possession  for  the  damages  they  sustain  (A). 


Sect.  XI.  Of  Rights  respectinq  Game. 

Rights  of  No  commutation  under  the  Copyhold  Act,  1841, 

included  in    wiU  Operate  to  afiect  any  rights  of  the  lords  of  manors 
except  by^    to  privileges  of  chase  and  free  warren,  hunting,  hawk- 
agreement,     jj^g^  fowling,  and  chasing  and  killing  game  and  beasts 
of  chase  and  free  warren,  and  ancient  piscaries,  fishe- 
ries and  rights  of  fishing,  unless  expressly  commuted 


(e)  Dyer,  303  a. 

(/ )  Evers  v.  Skinner ,  Cro.  Jac.  105. 

(g)  1  Will  4,  c.  65,  ss.  3,  5  &  6;   16  &  17  Vict  c.  70,  ss.  108, 
109. 
{h)  1  Will  4,  c.  65,  8.  7 ;  16  &  17  Vict.  c.  70,  s.  110. 
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uMkr  that  act  (t).  By  the  Copyhold  Act,  1652,  no 
e&franchisement  under  that  act  will  affect  the  privi- 
^68  of  any  lord  in  respect  of  any  rights  of  chase  or 
warren,  piscaries  or  other  rights  of  hunting,  shooting, 
fisbiDg,  fowling  or  otherwise  taking  game,  fish  or 
fowl,  unless  with  the  express  consent  in  writing  of  the 
lord  or  tenant  (A). 

£xcept  in  the  case  where  a  grant  of  free  warren  or 
free  chase  is  annexed  to  a  manor,  the  lord  has  no  other 
privilege  in  respect  of  game  than  the  power  given  by 
modem  statutes  of  appointing  a  gamekeeper  (Z).  A 
power  of  appointing  a  gamekeeper  appears  to  have 
introduced  a  mistaken  notion  which  long  prevailed, 
that  the  lord  of  a  manor  had  a  right  to  go  over  not 
only  his  own  lands  but  over  the  lands  of  others  within 
h]8  manor,  whereas  in  truth  he  has  no  such  right,  and 
may  be  sued  as  a  trespasser  for  sporting  over  lands 
not  in  bis  own  occupation  (w). 

The  lord  of  a  manor  cannot  convey  to  another  the 
power  of  appointing  a  gamekeeper  without  a  con- 
veyance also  of  the  manor  itself.  Such  a  power  is  a 
mere  emanation  of  the  manor,  and  inseparable  from  it. 
It  18  a  mere  shadow  accompanying  the  substance  (n). 
I«ave  and  licence  to  shoot  over  a  manor  being  an  in- 
corporeal hereditament,  cannot  be  granted  except  by 
deed  under  seal  (o). 

The  devisee  in  trust  of  a  manor  may  appoint  a 
gamekeeper  to  preserve  game(/?). 

W  4  &  5  Vict  c.  35,  8.  82. 

(*)  15&16Victc.  51,  8.48. 

(0  5  Mann.  &  R.  153,  n. ;  see  5  Anne,  c.  14 ;  48  Geo.  3,  c.  93 ; 

I  &  2  Will.  4,  c.  32,  post,  pp.  202,  203. 

(«)  Pickering  v.  Noyesy  4  B.  &  C.  639 ;  Keeble  v.  Hickeringall, 

II  Mod.  74 ;  Broume  v.  Taylor,  10  East,  189. 
(n)  CakrqftY.  Gibbs,  5  T.  R.  19. 

(o)  Bttke  cf  Somerset  v.  Fogwell,  5  B.  &  C.  875 ;  Bird  v.  Hig- 
«MWii,  2  Ad.  &  E.'696  ;  6  Ad.  &  E.  824. 
(P)  Webb  v.  Earl  qf  Shaftesbury,  7  Ves.  488. 
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Power  to  ap.      The  fitat  48  iSte6. 3^  c.  08>  s.  %  enabled  ^  any  I6rd 

point  ffune* 

keepen.  of  any  liiaiiof'*  tb  appoint  k  gateekeeper^  wliich  H 
seems  indluded  only  a  i&anor  in  its  istrict  iegal  sense^ 
and  not  a  reputed  i^nor(9J).  It  is  useless^  kowevvr, 
to  discQss  this  question;  for  nciw  any  lord  or  lady  of  a 
manor,  or  reputed  manot)  or  atny  stdward  of  the  crown 
of  any  manor  belonging  to  the  crown  may>  by  wnling 
vnder  band  and  seal^  or  in  ca^  of  a  body  corporate, 
under  the  seal  of  snch  body  corporatey  appoint  one  or 
more  gamekeeper  or  gafndceepein  to  preserve  or  hkl 
the  game  within  the  Hmits  of  such  taanor  or  repttlsd 
manor,  for  the  ase  of  such  lord  or  steward  therep^ 
and  may  authorize  •such  gamekeeper  or  gamekeepers 
within  such  limits  to  seizfe  ahd  take  for  the  use  of  lord 
or  steward,  all  sudi  dogs,  nets^  and  elbei^  engines  atid 
ihstruments  for  the  killing  or  taking  of  ganre  as  shall 
be  tt9ed  within  ouch  limits  by  any  person  not  aiitlMh 
rized  to  kill  game  for  want  <^'  a  game  oertificate(f). 
Any  lord  or  lady  of  a  manor,  or  reputed  manor,  or 
any  steward  of  the  crown  of  aay  <manor  belonging  to 
the  <;rown,  may  appoint  and  ^lepute  ftny  person  what- 
ever to  be  a  ;gamekeeper  for  any  such  manor  or  re- 
poted  manor,  and  may  authorize  such  person  sB 
gamekeeper  to  kill  game  within  the  same  for  iiis  own 
use,  or  for  the  use  of  liny  other  person  or  persons  who 
may  be  specified  in  such  appointment  or  deputation, 
and  may  give  to  such  person  all  sach  powers  and  aa- 
thorities  as  may  by  the  act  1  &  2  Will.  4^  c.  32,  be 
given  to  any  gamekeeper  of  any  manor  {«)•  The 
owner  of  land  in  Wales  of  Ihe  clear  annual  v^alue  of 
600/.  may  appoint  a  gamekeeper  tb  preserve  or  kfll 
the  game  thereupon  (^).    All  appointments  off  garoe- 

(q)  See  3  Byth.  Prec.  376;  1  Chitty's'G.  L.  25. 

(r)  1  &  2  WiU.  4,  c.  32,  ss.  2,  13. 

(/)  Ibid,  sd.  2,  14. 

(0  1  &  2  Will.  4,  c  32,  s.  15. 


^Dffkgm  t^tfCT^  Same.  SOS 

\kSpBm  'tiitm  hk  ttf^tsmtft^  ^v4th  %te  eliei'k  oF  the 
fieaee^tt).  f  be  Ibtnl  may  f^tttstte  mrd  kffl  game  upon 
Ae  mhmes  «Aid  ecfthmonB,  and  ttti&orize  atiy  ceitifi"- 
ettied  ]^t^^Qib  to  lifter  thereon  fok*  thie  purpose  of  pur- 
BQihg  send  kilHfig  g^ttie  (d). 

In  %Q  ^^dftkm  jTor  ft  "penalty  for  ttding  a  gun  to  kill  Tiueto 
gMhe  ^itlvoat^  quftlifictittidn/the  evidenoe  of  the  real  "*""' 
title  to  a  mtmor  is  ttdoEiissrible  ibr  the  purpose  of  re* 
biMtmgtfae  presumptioii  of  thee&ktetioe  of  acolourable 
tide  In  ^tiep&fscfa  under  tdiom  the  deffendant  {a  game* 
fa«p&r  dtfpdrted  by  'the  lord  df  the  manor)  claimed  to 

Tbfe  ^evid^DOe  «€  a  colourable  title  necessirfy  to 
make  a  deputation  a  defence  to  an  action  on  the  game 
Itn^B^'ntiftf^  be  ^uich  as  affords  a  fhir  presumption  of 
file  c<ti8«etiee  of  ^a  manor,  and  6f  a  serious  claim  to  the 
ibaner'On  -the  part  of  the  person  imder  whom  the  de^ 
Ifendant 'claims  to  ^ict,  otherwise  it  ought  not  to  he  left 

^e  p6wer  of  a  lord  <of  a  mtinor  toliuut  or  isboot  Lord's  right. 
<Nrer  \bl  Mru^te  et  uta^lAclosed  common  'within  his  own 
«mor  is  tiot  merely  a  "  licettce  or  libei'ty"  itfcident  to 
him  aft  lord ;  it  is  a  imode  6£  direct  lenjoymenft  of  'his 
own  -prop^ty.  The  wil  of  the  waste  cfr  commoh  is 
h^  ifiMibjedt  only  to  the  right  of  the  commoners  to 
fi^EiB  '^€  herbage  %  ^Khe  tnonths  of  fheir  cattle,  and 
the  right  in  the  lord  to  walk  or  ride  over  it  in  every 
<Krtcti<m  and  at  all  tiameQ,  k  >tiie  same  right  whioh  he 
hafe  over  his  other  den^sne  lands,  and  not  a  mere 
libertijr  <ir  easement  {a)« 

(t»)  I  &2H^ill.  4,  c.  B2,  s.  16. 

(y)  Hunt  V.  Andrews,  3  B.  &  Aid.  341 ;  Pickering  v.  ^Oyw, 
4%.«fC.  e89;  7D.  &R.^. 
X«)  Ruikw^th  V.  Craven,  TW'Clel.  &  Y.  417. 
W  Of^iMMdy.  Mortey,  8  Man.  &  G.  156 ;  8  Scott,  N.  R.  638. 
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An  inclosure  act  directed  one  eighteenth  part  of 
the  moor,  commonable  and  waste  lands  inclosed  to  be 
allotted  to  the  lord  of  the  manor  in  fall  satis&ction  of 
his  right  to  the  soil  of  such  lands,  with  a  proviso  thst 
the  act  should  not  defeat,  lessen  or  prejudice  (titter 
alia)  the  lord's  liberty  of  banting,  hawking,  fishing 
and  fowling,  &c.  to  the  said  manor  or  to  the  lord 
thereof,  incident,  appertaining  or  belonging.     It  was 
held  that  the  right  of  banting  and  fowling  over  allot- 
ments made  to  third  persons  under  the  act  was  not  re- 
served to  the  lord  of  the  manor  hj  the  saving  clause, 
such  right  not  being  a  mere  licence  or  liberty  incident 
to  him  as  lord,  but  a  mode  of  direct  enjoyment  of  his 
own  property  (ft). 
Free  wamn.      Free  warren  cannot  be  parcel  of  a  manor,  and  there- 
fore will  not  pass  by  a  grant  of  the  manor  with  the 
appurtenances,  though  it  be  held  with  the  manor.     A 
grant  by  the  crown  of  free  warren  in  land,  of  which  it 
is  seised  in  fee,  is  a  grant  of  free  warren  in  gross,  and 
vifill  not  pass  by  a  grant  of  the  manor  with  the  appur- 
tenances ;  nor  by  a  grant  of  a  manor,   and  all  free 
warren,  or  other  term  comprehending  free  warren, 
**  belonging  to  or  in  anywise   appertaining    to    the 
manor,  or  therewith  or  at  any  time  theretofore  usually 
held  and  occupied  and  enjoyed  or  accepted,  reputed, 
deemed,  taken  or  known  as  part,  parcel  or  member 
thereof"  (c). 

[b)  Greatkead  v.  Morley,  3  Scott,  N.  R.  588  ;  3  Man.  &  G.  156. 
It  has  been  held,  that  a  person  passing  with  a  dog  through  a 
wood,  in  which  he  knows  dog  spears  are  set,  has  not  any  right  of 
action  against  the  owner  of  the  wood  for  the  death  of,  or  injury 
to,  his  dog,  who,  by  reason  of  his  own  natural  instinct,  and  against 
the  will  of  his  master,  runs  off  the  path  against  one  of  the  dog 
spears,  and  is  killed  or  injured.  {Jordin  v.  Crumpt  8  Mees.  & 
W.  782.) 

(c)  Morris  v.  Dimes,  1  Ad.  &  £.  654 ;  3  Nev.  &  M.  671 ;  Boul" 
•ton  V.  Hardyf  Cro.  Eliz.  547  ;  see  Pannell  v.  Mill,  3  C.  B.  625,  as 
to  the  right  to  kill  birds  of  free  warren  under  a  lease,  ezcep^vig 
all  royalties. 
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Warren  is  not  parcel  of  a  manor,  bat  it  may  be 
appendant  or  appurtenant  to  it  by  prescription.  A 
warren  appendant  or  appartenant  can  exist  only  by 
prescription  (d). 

It  appear^  that  a  several  fishery  in  a  navigable  river 
joay  pass  as  appartenant  to  a  manor  (/), 


Sect.  XII.  Of  other  Rights  in  respect  of 

Manors. 

It  appears  in  a  preceding  part  of  this  work  that  the  Wreck, 
lord  of  a  manor  may  be  entitled  to  the  sea-shore  be- 
tween high  and  low  water  marks  (/*).  Although  wreck 
of  the  sea  is  the  property  of  the  crown  by  common 
law  right  (^),  yet,  like  waifs  (A),  estrays  and  treasure 
trove  (i),  it  may  belong  to  a  subject  by  grant  (A)  or  by 
prescription  (Z).  Resort  cannot  be  had  to  parol  evi- 
dence to  support  a  prescriptive  right  to  wreck  if  it 
appear  that  the  property  in  respect  of  which  the  wreck 
is  claimed  was  in  the  crown  in  the  time  of  Charles  F., 
as  a  jury  could  not  infer  that  it  was  from  time  imme- 
morial (m).  It  was  held  to  be  a  good  custom  for  the 
lord  of  the  manor  of  Birlingj  in  the  parish  of  East 
Deafly  in  Sussex,  which  lies  near  the  sea,  to  have  the 
best  anchor  and  cable  of  a  ship  wrecked  there  and  cast 
on  lands  held  of  the  manor  between  the  flux  and  re- 
flax  of  the  sea,  in  consideration  of  the  lord's  burying 

(i  )  Morris  v.  Dimes,  1  Ad.  &  E.  666,  667 ;  3  Nev.  &  M.  671. 
(e)  Rogers  v.  AUen,  1  Campb.  312. 
if)  Ante,  p.  16. 
(g)  Scroggs,  127. 
(h)  Com.  Dig.  Waife  (F.),  2. 
(t)  Kitch.  78 ;  3  Inst  132. 

{h)  Biddulph  v.  Ather,  2  Wilson,  23 ;  Chad  v.  Tilsed,  2  Brod. 
&  B.  403. 
(i)  Co.  Litt  114  b  ;  2  Inst  168  ;  Constable's  case,  5  Rep.  106. 
(m)  Alcock  V.  Cooke,  2  M.  &  P.  625. 
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the  ^dead  tinil  tbking  OBre  of  the  Tliimg^Mt  sshJtfm,  and 
preserving  tbe  'shipf^mcli^d  goods  for  tlve  Xktfe  ^  the 
QVfBen'(ny  Bot  where  no  oustoili  of  wivtigie  %«» 
found,  a  custom  was  held  to  be  void  'on  thb  ^HMitid 
of  want  of  considemtioii^  ^hieh  wsts  !0et  «rp  by  Ithe 
lord  of  a  manor^  to  ike  bieM  anchor  -and  ois^le  oC  My 
ship  or  boat  sailing  on  the  sea  and  striking  on  land 
held  of  the  manor  and  perishing,  though  it  was  not 
wreck  (a).  The  k>rd  of  ihe  manor  is  inot  "entitled 
to  salvage  for  taking  ohangfe  of  wreck  against  the 
owner's  consent,  as  where  parte  of  a  ship  were  thrown 
on  land  within  the  manor,  and  the  servants  of  the 
owner  were  there  to  take  charge  of  them  for  him  (.p,). 
The  grantee  of  wrecl^  has  m.  special  ,prQper(y  in  all 
goods  stranded  within  his  liberty,  and  may  maintain 
trespass  against  a  wrongdoer  for  taking  them  away  (^,). 
Fairs  and  The  franchises  of  fairs,  markets  and  tolls  are  an- 

nexed to  some  manors,  but  can  be  claimed  only  by 
grant  from  the  crown  (r)  or  by  ^prescription  («).  Un- 
interrupted user  for  twenty  years  ^ves  a.:primAfacie 
right  to  a  fair  or  market.(^),  which  mfay  be  lost  .1^ 
allowing  another  to  be  erected  in  the  neighbotxrhood 
and  used  for  a  long  time  (u),  or  lay  non-user  (a;).  The 
lord  of  a  manor  having  a  ;grant  of  a  fair  or  ^market 
may  hold  it  at  any  convenient  place  (^),  and  'm^y  re- 

(n)  Simpson  v.  Bytkivood,  3  Lev.  307  ;  Lex  Man.  270>  2ad  ed. 

(o)  Oel&e  V.  ^rMnshdtOf  8  !L'eV.  HS, 

(p)  Sutton  V.  Buck,  2  Taunt  302. 

(^)  Bail^s,  8fe.j  Xjf  Dwiwiehv,  ^terty,  1  B.  &  Xd.  881. 

(r)  Rex  V.  Buttery  3  Lev.  22fi ;  2  Vfent.  344;  Ifex^.  afewdto,  7 
B.  &  C.  49  n. ;  3  Burr.  1818. 

(*)  Co.  Litt  114  b ;  2  Inst  220 ;  Hill  v.  Smi^,  iO  ®*8t,^476. 

(t)  Rex  V.  Smith,  4  Esp.  Ill ;  Yca^  v.  P(frS,  2  S^vthd.  172, 175, 
n.  2. 

<«)  Holcri^  V.  «r«i,  1  Bob.  &  P.  400. 

(jc)  Leicester  Forest  case,  Cro.  Jac.  155. 

(y)  Dhxfn  ir.  fiobinsdn,  8  Mod.  107 ;  Tfete  v.  Cottetelly  1  B.  &  Aid. 
67. 
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moye  the  fair  or  market  to  any  situatiop  within  the 
prescribed  limits  of  his  grant,  and  afler  notice  maintain 
an  action  of  trespass  against  persons  going  upon  the 
soil  of  the  old  market-place  (z). 

The  lord  is  sometimes  entitled  bj  grant  from  the  Felons* 
crown  to  the  goods  and  chattels  of  every  person  con-  ^ 
ikk^ofyUo  dese  wffliin  the  ^^articular  tnanor^  upon 
inquisition  duly  fouhd  (a) ;  and  frlso  to  the  goods  and 
chattels  o£  parties  found  upon  an  indictment  to  have 
fled  for  fekiliy(*). 

It  is  unnecessary  to  say  any  more  on  the  sulject  of  Deodands. 
deodands,  which  sometimes  belonged  to  the  lord  of  a 
manor  by  grant  from  the  crown,  than  that  they  have 
been  abolished  (c). 

(«)  Curwen  v.  Satkeld,  3  East,  59S, 
(a)  2  Scriv.  Cop.  638— &43,  iCh  ed. 

O)  ma.  {p.  782. 

(c)  Stat.  9  :&  10  Vict.  c.  62 ;  see  2  Scriv.  Cpp.  643—646, 4th  ed. 
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Sect.  I.  Of  the  Powers  and  Duties  of 

THE  Steward. 

Right!  of  The  Copyhold  Act,  1841,  has  special  regard  to  the 
cognised  by  interests  of  any  steward  in  office  at  the  time  of  the 
aSS.  ^  passing  of  that  act  who  shall  hold  his  office  for  life  or 
during  good  hehaviour,  or  of  any  steward  of  a  manor 
so  in  office  as  aforesaid  where  the  usage  shall  have 
been  such  as  in  the  opinion  of  the  copyhold  commi»> 
sioners  to  tend  to  a  just  expectation  that  the  steward 
will  hold  his  office  during  his  life  or  good  behaviour  (a). 
In  the  Copyhold  Act,  1841,  the  word  "  steward"  m- 
cludes  the  person  for  the  time  being  filling  that  cha- 
racter or  acting  in  that  capacity,  whether  rightfully  or 
lawfully  entitled  to  act  in  such  capacity  or  not,  and  the 
word  '^  steward''  includes  the  clerk  of  any  manor  (&). 
In  the  Copyhold  Act,  1852,  the  word  "  steward"  in- 
cludes a  deputy  steward  or  clerk  acting  as  such  for 
the  time  being  (c). 

(a)  4  &  5  Vict  c.  35,  ss.  14,  52,  56 ;  see  15  &  16  Vict  c  51, 
8.  19. 

(6)  4  &  5  Vict  c.  35,  s.  102. 
&  16  Vict  c  51,  s.  52. 


(6)  4j 
(c)  15 
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Adj  person  who  supplies  another's  place,  or  that  is 
in  aDj  employment  deputy  to  another,  may  be  termed 
a  steward.  The  whole  authority  of  the  steward  is  de- 
nVed  from  the  lord,  and  in  some  employments  be 
represents  the  lord's  person,  and  in  his  absence  sits  as 
judge  in  court  to  punish  offences,  determine  contro- 
versies, redress  injuries  and  the  like,  and  some  things 
he  performs  in  the  lord's  name  and  not  in  his  own 
name,  as  in  the  admittance  of  copyholders  and  in  grant- 
ing licences  to  copyholders  to  alien  either  by  special 
authority  or  particular  custom  {d).  The  steward  having 
80  much  authority  and  confidence  committed  unto 
him,  the  lord  will  do  well  in  making  choice  of  a 
steward  who  is  not  defective  in  knowledge,  trust  or 
diligence  («). 

Sir  E.  Cohe  is  of  opinion  that  the  steward  of  a  manor  power  of 
has  not  power,  in  the  absence  of  the  lord,  to  license  a  ^Int  u-  ^ 
copyholder  to  alien  by  deed,  for  such  power  is  not  cus- 
tomary, but  an  interest  annexed  to  the  person  of  the 
lord  in  respect  of  his  estate  in  the  manor,  and  there- 
fore the  steward,  having  a  bare  authority  to  execute 
what  the  custom  allows,  cannot  license  to  alien  by 
deed  or  to  commit  waste,  except  by  express  words  in 
his  patent  or  by  special  authority  given  by  the  lord,  or 
by  some  particular  custom  warranting  the  same  (/). 
A  steward,  whether  de  jure  or  de  facto^  may  execute 
any  ministerial  act  in  court,  because  the  tenants  are 
not  compellable  to  inquire  into  the  lawfulness  of  his 
authority  (g).  Things  of  necessity  done  by  a  steward 
not  regularly  appointed,  though  he  have  no  authority, 
are  good,  as  admittances  upon  descents  and  surren- 

{i)  Co.  Cop.  s.  45,  Tr.  102. 
(e)  Co.  Cop.  s.  45,  Tr.  103. 

(/)  Co.  Cop.  8.  44,  Tr.  101,  102 ;  Scroggs,  87 ;  Dyer,  248  a, 
pL  79. 
(g)  Knowlet  v.  Luce,  Mo.  112. 


cenees. 
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diefSy  but  voiantary  graDte  by  such  a  i^tefrat'd  ai^  not 
good'(A).  'A  <dt€lWard,  <A?  faeto^  irho  i6  one  Who  ttfs 
the  reptrtadota  of  being  a  steward,  and  yet  not  a  good 
dtewaiHl  in  poim  Of  law>  May  teko  a  «ut<re)ider  (t). 
The  queen's  dtewai'd,  tx  officio^  may  make  volunSafy 
g9«m(8(^)y  mudh  more  may  the  steward  of  a'subjeot^ 
If  he  do  not  diminish  the  ancient  tent'(/}.  The  lord 
eatoy  hj  power  of  iittof ney,  aafhorize  dhe  "steward  to  d6 
ahy  fijct  which  he  could  kfave  done  himself  pefBon^njr, 
and  a  fifteward  bo  representing  the  lord  may,  mi4el- 
spooial  authotnty,  ^o  a(5ts  as  to  ^(irrendera/grante  and 
admittances,  which  iie  could  not  do  m  the  mek*e  chii- 
Mcter  of  steward  (^).  A  steward  dejuirt  'maiy  ^nt 
lands  which  escheat  ev^n  Without  special  %ftrrant,  bttt 
not  in  opposition  to  the  express  commands  of  hid  prin- 
cipal (n)  and  he  tiiay  take  a  surrender  and  e^amibe  a 
feme  coveH  as  to  her  voluntary  oonsent,  though  the 
suti^hder^be  lb  his  own  use  (o). 

^'hei%  thek*e  two  joint  stewards,  one  may  bold  ^tbo 
court -aiotie  and  peHb^m  all  acts  of  a  ministerial  na^ 
ti3ife{p) ;  foi*  in  all  eases  where  a  steward  has  a  eolour 
of  rig^bt,  though  he  4nay  tiot  have  right,  his  aeu  are 
v«lid  iq). 
Appoint-  Mr.  Betjeant  Stfivm  observes,  **  It  oeems  tbstt  the 

^tyitewi^.  st^wiard  of  a  manor  ^may  a)>poii]it  a  ^puty  o^  utAlet* 
steward  io  hold  a  w\m  or  perform  mitiisteHal  tela 
out  of  eoort,  a;Ad  either  in  ^n^itingor  by  parol,  atthoiigh 

(fc)  Gflb/l^en.  41t),  41l2,  5th  ed.;  "td.  Cop.  8. 45,  Tr.  105. 

(i)  Pttrher-v,  Kett,  fed.  Ita;^.  661. 

(/r)  Harris  y.  Jiw,  4  Ke|).  SO. 

(0  Moo.  112 ;  Cro.  Eliz.  (599 ;  Gilb.  I'en.  28>S,  5th  ed. 

(^)  Doe  d.  Leaih  V.  W^UdkUt,  5  B.  &  Ad.  ^O^i 

(n)  Cro.  Eliz.  699. 

(o)  Smithson  v.  Cage,  Cro.  Jac.  526;  kfUh  V.  A;«tiek,  Ct6.  %fiz. 
717;  Scroggs,  91. 

(}>)  KndwUs  V.XmNi,  Kfo-lii";  l^om.'«47  Vih.AIW.  tit.  ''Au- 
thority," p.  419. 

(q)  See  GUb.  Ten.  412,  413,  5tfatfd. 
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the  patent  of  the  ebief  Steirard  shattM  iiot  contain  an 
express  attthoiity  for^tat  purpoiB&(r)9  and  ifaat  all  such 
fo^en  m  a  steward  <of  a  maiioi*  may  et&rcise  as  of 
oomtnon  rtgbt  «4^  cfterckaMe  by  a  depdty  steward, 
imtos  cx)ntrolted  hj<^amhf  ot  tlbtess  k  limited  antfa^o- 
rity  is  expressed  in  his  deputation,  in  ^faich  cade  the 
•pedal  ptfrpode  for  which  he  is  (kputed  'trill,  <yf  coarse, 
be  the  extent  of  his  powef '(«).  A  Septity  steward 
Inay  be  appeinted  by  parol,  and  he  may  act  either  ih 
his  own  name  fft  in  the  name  of  his  principal  (<),  btit 
k  k  more  regtilar  to  aet  in  the  n&me  of  the  principal. 

Sir  £1.  Coke  observes,  the  under  Reward  is  th^ 
attfvrard'b  deputy)  and  sometime^  appointed  by  writing, 
sometimes  by  parol,  and  the  extent  of  his  authority  is 
aagrect  as  the  steward's  own  authority,  nnd  his  oMce 
eoflsists  m  the  peri<yrmance  of  the  same  duties  that  the 
ohief  ie  to  perform^  only  in  some  respects  the  power 
of  the  stevmrd  goi^  beyond  fhe  pbWer  of  the  unde^ 
alewttrd(ii). 

ItBeeml  that  the  steward  ajipoiilts  a  deputy  at  his 
peril  wil^lfoiit  the  lord^i  appro^bl>  and  may  forfeit  the 
oft^s  'by  the  mtdeMduct  or  nnskitftilness  of  the  de* 
paty(ar). 

It  is  generally  conceived  that  a  deptfty  dfainnet  mttke 
a  deputy,  or  ih  other  words>  ti^n^fer  ^is  authority  to 
Inother,  b«t  that  ^  grants  ih  eouk^  (-tidt  being  of  a 
^akuitaly  ohMtmeta*)  by  hny  idteward  who  bias  colour 

{r)  Tbere  are  authorities  that  a  steward  caoDot  appoint  an 
ttfaaer  stfewili^d,  except  in  cases  bJT  necessity,  unless  authorized  by 
his  patent,  as  it  is  ah  b&ce  of  trust  and  confidence,  Go.*Co|>.  s.  ^6, 
Tr.  107;  Gilb.Ten.  866,414,  5th  ed.;  lH.61.163;  Skrewsbul^'s 
ea$e,  9  Rep.  48  b ;  Yin.  Abr.  Steward,  L.  &  K. 

(«)  1  Scriv.  119,  4th  ed. 

ff)  1  la.  kaym.  658 ;  1  Salk.  95 ;  Itkunbe's  cass^  9  Hep.  ^^  b  \ 
1  Walk,  top,  318,  4th  ed. 

(«)  Co.  Cop.  8.  46,  Tr.  i07{  see  4  &  5  Vict  c.  35,  ss.  87,  B8 ; 
mUe,  pp.  26,  27. 

(x)  Young  V.  Fowler,  Cro.  Car.  556» 
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of  title  are  good,  so  if  a  deputy  steward  depute  aa-' 
other,  who  holds  courts  and  makes  grants,  the  acts  of 
the  sub-deputy  will  be  valid  (^).  Any  act  of  service 
may  be  done  as  servant  to  a  deputy,  a  fortiori  to  the 
steward,  as  to  take  surrenders,  make  grants  by  copy 
and  admittances  (z). 

The  court  rolls  are  the  property  of  the  lord,  for  the 
benefit  of  the  tenants,  but  to  be  kept  by  the  steward 
only  (a).  But«the  right  to  hold  the  court  rolls  is  not 
in  the  steward  as  against  the  lord :  and  the  steward  is 
considered  with  regard  to  the  rolls  as  the  lord*s  agent 
only,  and  the  Court  of  Chancery  ordered  the  steward 
to  deliver  them  to  the  receiver  appointed  in  the 
cause  (b). 

The  courts  of  common  law  will  entertain  a  sum* 
mary  jurisdiction  over  an  attorney,  who  is  employed 
as  steward  of  a  manor,  by  ordering  him  to  deliver  up 
court  rolls  and  muniments  of  title  of  his  employer  (c). 

Although  a  solicitor  has  a  lien  upon  all  papers  de- 
livered to  him  in  that  character,  not  only  for  profes« 
sional  business  in  the  matters  of  the  papers,  but  for  all 
professional  business  whilst  they  remain  in  his  hands, 
yet  he  has  no  lien  as  solicitor  on  papers  which  he  re- 
ceives as  steward  (^). 

It  already  appears  that  by  custom  the  steward  or 
his  deputy  may  have  the  sole  right  of  preparing  all 
the  surrenders  of  copyhold  tenements  within  the  ma- 


(y)  1  Scriv.    146;    Lord  Dacre's  case,  1  Ld.  Raym.  661,6^2; 
Parker  y.  Kett,  1  Ld.  Raym.  658  ;  Sa]k.  95 ;  12  Mod.  467. 
(z)  Gilb.  Ten.  366,  408,  409,  5th  ed. 
(a)  8  Dowl.  611,  ante,  p.  195. 
{b)  Rawes  ▼.  Rawes,  7  Sim.  625. 

(c)  Ex  parte  Corp.  Christ  ColL  6  Taunt  105 ;  Hughes  v.  Ma^ 
3  T.  R.  275 ;  Strong  v.  Howe,  1  Str.  621 ;  Ex  parte  Grubb,  5  Taunt 
206 ;  Marshals  case,  2  W.  Bl.  912. 

(d)  Champemown  v.  Scott,  6  Madd.  93. 


Of  the  Porcers  and  Duties  of  the  Steward.  218 

Tior(e).     The  steward  of  a  manor  is  not  bound  to 
aecept  a  general  surrender  of  copyhold  tenements 
without  describing   particularly  what  the  tenements 
<      are,  although  the  proposed  surrender  refers  to  a  pre- 
vious surrender^  in  which  there  was  a  description  of 
the  copyhold  tenements  (y*).     A  steward  may  take  a 
larrencler  out  of  court,  and  even  out  of  the  manor, 
•rithout  a  special  custom  or  authority  to  do  so(^); 
Ibd  a  custom  to  the  contrary  would  be  void  (A).     As 
leopyholder  may  of  common  right  surrender  to  the 
td  by  attorney  in  court,  so  the  steward  or  his  deputy 
ty  take  such  surrender,  or  depute  another  to  take 
V).    The  attorney  must  be  appointed  by  deed(^). 
fequires  a  special  custom  to  authorize  a  copyholder 
inrrender  to  the  lord  by  attorney  by  the  hands  of 
euztomary  tenants  (J). 

Ibe  power  given  (m)  to  the  steward  of  any  manor, 

he  deputy  of  such  steward,  to  make  grants  and  to 

oit  copyhold  tenants,  without  holding  a  court  for 

: manor,  has  been  already  mentioned  (n).    A  person 

lot  compellable  to  surrender  by  attorney,  and  there- 

.    3  the  refusal  to  execute  a  power  of  attorney  is  not 

a  breach  of  a  covenant  to  surrender  on  request  (o) ; 

nor  is  a  purchas^er  obliged  to  accept  a  surrender  by 

attorney  where  no  necessity  for  it  appears  ( j?),  as  it 

tends  to  multiply  the  proofs  of  his  title. 

(e)  Rex  y.  Bigge,  2  B.  &  Aid.  550 ;  anfe,  p.  43. 
(/)  Beg,  v.  Lcrd  of  Manor  of  Bishop's  Stoke,  8  Dowl.  608. 
[g)  1  Salk.  184  ;  Co.  Litt.  59  a,  n.  (6). 
(A)  Ld.  Rayra.  76. 

(0  Gilb.  Ten.  327, 5th  ed. ;  1  Salk.  95  ;  1  Ld.  Raym.  658. 
(*)  Gilb.  Ten.  327,  5th  ed. 

(I)  Gilb.  Ten.  281,  5th  ed;  1  Watk.  Cop.  94,  4th  ed. 
(m)  4  &  5  Vict.  c.  35,  s.  88. 
(«)  Ante,  pp.  26,  27. 

(o)  Symm  v.  Smith,  Cro.  Car.  299;  Godb.  445. 
(p)  Mitchel  V.  Neale,  2  Yes.  679  ;  Noel  v.  Weston,  6  Madd.  5P; 
1  Watk.  Cop.  99, 4th  ed. 
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Stewards 
may  insist  on 
I)ayment  of 
their  fees  and 
stamp  duties 
before  ac- 
cepting sur- 
renders or 
granting  ad- 
mittances. 


Qfthe,  Pow^M  and  J^utie»  cftkfi  Stw^rA 

The  siBtate  48  Geo.  3,  c.  149^  contniBa  reguT^ooa 
to  be  obseryed  ofk  snvre^i^nf^  cQpyfaol4  lands  hx 
^^ftf  with  the  view  of  s^^certAwpg'lihe  ainount  of  the 
pud^h^isA  or  o^D9idi3fatiQQ  imoeyiK  The  Wxd  of  a 
m^^r  or  hi»  stewi^nl  la  IwiUe  t^  a  pc^altj  of  SOL  fbr 
],nrQl]ing  any  Mtrrender  out  of  court,  or  bargain  and 
sale  of  copybolc|»  PQt  dnly  Btaipped,  <m  for  talking  sur- 
rendens  or  granting  cidmia^ion?^  voluAtary  grants^  or 
lieence  to  demliey  witboat  a  writing  duly  stamped. 
The  Siteward  ia  also  liab^le  to  penalties  for  negleoliag 
to  ipafce  out.  a^d  deliv^er  oopies  of  aarrondors,  admits 
tances  and  volufitary  grants,  and  licenqes  to  demise  ia 
court  (^),  It  was  questioned  whether  a  steward  of  a 
manor,  who  neglects  to,  comply  with  the  pi'oviaiona  of 
tbe  48  Gneo.  3,  c,  149,  s.  S!3,  as  to  deliveriag  out  Qcq»ies 
of  court  roll  within  four  montbs,  oan  maintain  aa 
action  for  his  fees  ia  respect  of  tbem*  Bat  where 
sach  copies  were^  delivered  to  a  person,  who  filled  an 
equivocal  character  as  between  the  steward  and  the 
tenant,  the  Qourt  held  s^ch  delivery  to  be  substantially 
a  compliance  by  the  steward  wit&  the  pFovusions  of 
the  afit  (r). 

l^he  steward  of  any  manor,  pnoviousiy  to  the  ac- 
ceptance of  any  eiurrender,  or  the  granting  c^*  making 
of  any  admittance,  voluntary  grant  or  lieeace  to  de- 
mise in  court,  may  dems^ad  aad  insist  on  the  paynesit 
of  his  lawful  fees  for  the  same,  and  for  the  copy  of 
court  roil  to  be  made  out  thereof,  together  with  tbe 
stamp  duty  payable  on  suQh.  copy  of  court  roll ;  and 
in  case  of  nonpayment  of  such  fees  and  stamp  duty, 
the  lord  or  lady  or  steward  of  the  i9anoT  may  refuse 
to  accept  the  surrender,  or  to  grant  the  adpiittance  or 
licence,  or  to  make  the  voluntary  grant  which  shall 

(q)  48  Geo.  3,  c  149,  s&  30—33. 

(r)   Underwood  v.  fVoodhouse,  1  Law  J.  (N.  S.)  Q.  B.  219. 
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b^,  ^pos^d  or  tia«r^  boen  Qontr^Qte^  fer^  until  mch 
i$e»9|id  stamp  ioMm  eball  be  pai<]|(»)« 


S^Ta  U.  Of  the,  AppojtNT^iEirT  op  the  Stewabp. 

Doubts  were  fbnn^rlj  enteptained  whether  a  grant 
bf  a  Bubj^t  o£  the  sjtewardship  of  a  manor  for  Itfb 
wa»geod)  exoept  bjoustom. oraot  o£  parliament;  but 
it  is  DOW  decided  that  the  lord  of  a  manor,  tenant  m 
fee^  may  bj  deed  grant  the  stewardship  of  the  manor, 
aid  of  the  court»  thereto  belonging,  for  the  life  of  the 
^Btee{f)«  As  the  guardian  of  an  infant  maj  grant 
eopjbolds,  even  in  rever»on,  as  dominus  j^ro  t»m^ 
por6{u)y  it  will  folipw  that  he  may  appoint,  a  stewand 
dflring  the  guardianship. 

The.  st)ew.ard  of  manors  belonging  to  the.  crown  steward  of 
Qittst  be  appointed  by  pateni(a?).  The  commissioners  manors, 
fiur  the  time  being  of  woods  and  land  revenues  may 
from  time  to  time  appoint  such  persons  as  they  shall 
tjunk  fit  to  be  stewards  of  any  manors  or  lordships, 
being  part  of  tlie  possessions  and  land  revenues  of  the 
crown  to  which  the  act  relates,  w^th  power  and  aq- 
tWity  to  hold  and  keep  courts  barons  and  customary 
and  other  courts  within  the  limits  and  precincts  of 
Kocb  manors  or  lordshipS'  respectively,  and  may  per- 
^Mrm  and  execute  all  things  belonging  or  incident  to- 
siiofc  offices  (y). 

W  48  Geo.  3,  c.  149,  s.  34. 

(/)  Bartlett  v.  Doumes,  3  B.  &C.  016;  5  D.  &  Ryl.  526 ;  1  Car. 
&  P.  522. 

(«)  2  Roil.  Abr.  il,  pL  3 ;  2  P.Wids.  122;  Co.  Litt  58  b; 
Harg.  n.  (3) ;  Shopland  v.  Radsen,  Ow.  115  ;  4  Leon.  238 ;  Gilb. 
T«i.  468,  5th  ed. 

(«)  Co.  Cqp.  8.  45,  Tr.  105;  Harris  v.  Jays,  Cro.  Bliz.  6Q». 

(y)  10  Geo.  4,  c.  50,  s.  14. 
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Of  the  Appointment  of  the  Steward. 

The  appointment  of  a  steward  by  a  corporation! 
must  also  be  by  deed(2r).     In  other  cases,  though  1 
stewards  have  sometimes  patents  for  their  offices,  yet 
they  may  be  retained  by  parol,  and  such  retainer  by'| 
parol  is  as  effectual  in  all  points  as  an  appointment  by 
patent,  for  a  steward  appointed  by  parol  may  takdl 
surrenders,  or  grant  admittances,  or  do  any  other  aetj 
incident  to  the  office  of  steward  (a).     An  appointment 
of  a  steward  by  parol  only  continues  until  he  is  dis- 
charged (&). 

Sir  E,  Coke  observes,  "  the  law  is  not  very  curious 
in  examining  the  imperfections  of  the  steward's  per- 
son, nor  the  unlawfulness  of  his  authority,  for  be  he  aa 
infant  or  an  idiot  or  lunatic,  an  outlaw  or  an  excom- 
municate, yet  what  things  soever  he  performs  as  in- 
cident to  his  place  can  never  be  avoided  for  any  such 
disability,  because  he  performs  them  as  a  judge,  or  at 
least  on  customs'  instrument;  and  for  his  authority, 
though  it  prove  but  counterfeit  if  it  come  to  exact 
trial,  yet  if  in  appearance  or  outward  show  it  seemeth 
current,  that  is  sufficient*'  (c).  Lord  Cranwortk,  C, 
considered  the  above  passage  a  distinct  authority,  and 
applicable  to  every  act  of  the  steward,  whether  re- 
quiring discretion  or  not;  and  it  is  so  much  in  con- 
formity with  the  convenience  of  mankind,  that  if  a 
doubt  could  be  cast  upon  it,  he  should  be  yery  re- 
luctant to  listen  to  the  suggestion.  The  danger  to 
titles  would  be  enormous  if  the  transaction  were  held 
void  by  reason  of  the  infancy,  &c.  of  a  person  as  to 


(«)  Co.  Cop.  s.  45,  Tr.  105. 

(a)  Co.  Cop.  8.  45,  Tr.  104 ;  Gilb.  Ten.  408,  5th  ed. 

(b)  4  Rep.  30  a. 

(c)  Co.  Cop.  s.  45,  Tr.  104  ;  see  Co.  Litt.  8  b ;  Scambler't  eate, 
March,  43  ;  Cro.  Eliz.  637 ;  see  GUb.  Ten.  410,  411,  5th  ed. 
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'whom  there  was  no  evidence  or  means  of  knowing 
whether  the  fact  were  so  or  not  {d), 
.  Bat  when  a  steward  has  no  pretence  of  title  then 
ewybody  must  take  notice  of  his  wrong,  for  if  they 
wre  not  ohliged,  it  would  he  impossible  for  the  lord 
to  do  anything  according  as  he  thought  fit ;  for  any 
stranger  might  thrust  himself  into  the  employment, 
sffid  introduce  whom  he  pleased  to  be  tenants  {e). 

The  separate  examination  of  a  married  woman  was 
held  to  be  well  taken  for  the  purpose  of  aliening  hep 
copyhold  estate  by  a  deputy  steward  who  was  a 
ndnor.  The  steward  of  a  manor,  although  a  minor, 
may  execute  the  office  if  he  have  sufficient  discretion. 
The  duty  of  taking  the  examination  of  a  married 
woman  on  the  conveyance  of  her  estate  seems  not  to 
be  a  judicial  duty  (y). 

If  the  steward  be  appointed  by  deed  for  life  he 
cannot  be  ejected  or  disturbed  daring  good  behaviour, 
at  least  if  the  person  making  the  appointment  had  au- 
thority to  bind  the  succeeding  owner  of  the  manor. 
The  grant  of  the  office  of  steward  for  life  is  not  re- 
voked by  a  subsequent  devise  (^)  or  sale  of  the 
manor,  but  is  binding  on  the  devisee  or  purchaser; 
although  as  lord  he  will  be  entitled  to  the  custody  of 
the  court  rolls  {K).  If  the  lord  of  a  manor  grants  the 
stewardship  for  life,  and  afterwards  becomes  lunatic, 
his  eommittees  cannot  by  their  steward  grant  estates 
by  06py,  for  they  have  no  estate  in  the  manor ;  but 
the  lunatic,  by  his  steward,  may  grant  copies  (i). 


(<Q  Eddlestone  v.  Collins,  22  Law  J.  (Ch.)  481. 
(e)  Gilb.  Ten.  412,  413,  5th  ed. 
(/)  Eddlestone  v.  Collins^  10  Hare,  99. 

Q)  Bartlett  v.  Doumes,  3  B.  &  C.  616  ;  5  D.  &  R.  526 ;  1  Car. 
&  p.  522 
(h)  Sugd.  V.  &  P.  222,  1  Ith  ed. 
(•)  Ley's  Rep.  47  j  Hob.  215  ;  Gilb.  Ten.  407,  408,  5th  ed. 
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Foifeitureof      ^^^  Steward  may  foifeit  his  office  bj  burning;  the 
®^^**  coart  rolls,  or   by  taking  a  bribe  to  wink  at  anj 

offence ;  or  by  using  partiality  in  any  cause  depend- 
ing before  him,  or  by  refusing  to  bold  courts  to  the 
lord's  prejudice.  If  the  steward  is  bound  by  his 
patent-  to  keep  court  upon  the  lord's  demand  or  re- 
quest, his  non-compliance  is  a  forfeiture,  although 
the  lord  is  not  injured  (A). 

The  defendant,  in  consideration  of  being  permitted 
jto  hold  the  office  of  steward  of  a  manor,  at  the  will 
of  the  grantor,  promised  out  of  the  fees  to  pay  an 
annuity  to  the  former  steward,  so  long  as  he  should 
hold  the  office,  and  the  lord  afterwards  appointed  the 
defendant  steward  for  life ;  and  it  was  decided  that  it 
was  not  competent  to  the  defendant  to  contend  that 
he  did  not  hold  at  the  will  of  the  lord,  and  avoid  pay- 
ment of  the  annuity  (Z). 


SficT.  III.  Of  the  Pees  of  tnfi  STfiteAHD. 

The  steward's  fees,  like  the  lord's  fine  on  admit- 
tance, depend  upon  custom,  which  varies  in  different 
manors;  there  is  no  general  law  for  all  copyholds (m). 
The  fee  can  only  be  ascertained  by  the  particular  usage 
of  each  manor,  and  if  there  be  no  custom  of  the  manor 
in  evidence,  the  steward's  right  must  stand  upon  a 
qitantum  meruit^  and  the  inquiry  must  be  what  he  is 
reasonably  entitled  to  receive (n).     It  is  observed  by  a 

(k)  Co.  Cop.  8.  45,  Tr.  106,  107. 
(/)  Mattock  V.  Kinglake,  1  Per.  &  Dav.  46. 
(m)  Eoerest  v.  Glynnj  6  Taunt.  425 ;  Rex  v.  Bigge^  2  B.  &  Aid. 
550. 
(»)  2  Watk.  Cop.  19,  n.,  4th  ed. 
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learned  aiithor(o) — ^'^  A  oustmnal  of  the  fees  taken,  both 
in  and  oat  of  court,  on  the  surrender  and  other  acts  con*' 
nected  Trith  the  transmission  of  the  copyhold  property 
within  the  manor,  is  generally  handed  down  from  stew- 
ard to  steward ;  but  it  frequently  happens  that  no  such 
eTidence  of  aneient  usage  has  been  preserved,  and  then 
it  has  been  erroneously  supposed  that  the  amount  of  fees 
is  in  tbedtacretion  of  the  steward,  from  whence  it  would 
follow,  that  if  the  fees  which  have  been  nsually  paid  are 
not  consonant  with  the  cravings  of  an  extortionate  mind, 
the  steward  has  only  to  destroy  any  evidence  which 
he  may  possess  of  ^ae  charges  made  by  bis  predeces- 
sors and  substitute  a  more  extravagant  table  of  fees. 
But  as  it  is  the  pnioti<Se  for  the  steward  to  deliver  a 
bill  of  fees  to  every  copyholder  upon  bis  admission  and 
for  all  subsequent  acts  of  custumary  assurance,  I  cannot 
imagine  that  there  would  be  any  diffioulty  in  proving 
the  ancient  usage  as  to  fees,  in  every  manor  throughout 
the  kingdom;  and  where  documents  of  this  nature 
shoald  not  be  produced  in  evidence,  the  steward  could 
only  recover  such  fees,  in  an  action  at  law,  as  he  might 
show  by  coll^bteral  evidence  to  be  reasonable." 

When  a  copyhold  is  held  in  undivided  shares,  each. Fees  on  ad- 
sbare  is  a  separate  copyhold,  for  which  a  distinct  set  tenant  in 
of  fees  may  be  demanded,  if  by  the  established  custom  ^®°^™°"' 
of  the  manor  the  steward  is  entitled  to  a  separate  set 
of  fees  in  respect  of  each  copyhold.    Thus,  on  a  sale 
by  one  of  two  tenants  in  common  of  part  of  five  dis- 
tinct copyhold  tenements,  which  they  took  by  devise, 
after  a  partition  between  them,  and  then  admittance 
to  the  lands  allotted  in  severalty,  it  was  decided  that 
the  steward  could  demand  ten  distinct  sets  of  fees,  viz., 
five  sets  of  fees  for  the  moiety  which  the  copyholder 
took  by  devise,  and  five  for  the  moiety  which  he  took 

(o)  1  Scriv.  Cop.  893,  4th  ed. 
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by  surrender  under  the  partition  (^).  Copyhold  laod 
was  devised  to  A.  for  life ;  remainder  to  five  persons 
as  tenants  in  common.  A.  was  admitted.  After  his 
death  the  five,  having  contracted  to  sell  ta  B.,  joined 
in  a  surrender  to  his  use  in  fee,  which  surrender  was 
accepted  by  the  lord.  It  was  held,  that  inasmuch  as 
the  tenements  were  several  until  they  became  reunited 
by  the  admittance  of  fi.,  and  each  of  the  five  tenants 
in  common  performed  a  distinct  act  towards  the  sur« 
renderee's  admittance,  that  he  was  liable  to  pay  five 
fees,  and  that  the  admittance  required  five  stamps  (r).. 
Aamission  to  The  Steward  of  a  manor  is  not  entitled  to  several 
menta?  ^^°^  ^^^^  vi^oTi  the  admissiou  of  a  person  to  several  distinct 
copyholds,  unless  there  be  a  custom  to  that  effect;  and 
where  no  such  custom  exists  he  can  only  recover  upon 
a  quantum  meruit  {s). 

A  copyholder  was  admitted  to  six  several  tenements, 
and  the  steward  made  out  a  separate  admission  for 
each  tenement  on  separate  stamps,  and  charged  six 
times  as  much  as  for  one  admission.  The  court  said 
it  did  not  follow  that  because  the  steward  was  entitled 
to  his  full  charge  for  the  first,  he  was  to  have  six 
times  as  much  for  the  others ;  and  held,  that  though 
the  steward,  at  the  tenant's  request,  had  prepared  the 
six  several  admissions,  he  was  not  entitled  to  six  tiroes 
the  fees  which  were  due  on  the  first  admission — there 
being  less  labour  in  preparing  either  of  the  five  last 
than  the  first ;  and  further,  that  a  steward  of  a  manor 
is  entitled  to  be  paid  for  admissions  of  a  tenant  to 
several  copyholds  only  according  to  a  quantum  meruit^ 

{q)  Attree  v.  Scutt,  6  East,  476 ;  2  Smith,  476.  This  case  has 
been  overruled  as  to  the  effect  of  a  reunion  of  the  undivided 
shares,  Garlands.  Jekyll,  2  Bing.  293,  antCf  p.  181. 

(r)  Reg.  v.  Eton  College,  8  Q.  B.  526. 

(s)  Everest  v.  Glyn,  2  Marsh.  84;  6  Taunt  425;  Searle  r. 
Marsh,  cited  ibid. 
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unless  certain  fees  are  proved  to  be  due  by  thaestion  as    - 
of  the  manor  (<). 

17.,  a  copyhold  tenant  of  the  manor  of  S.,  was  owner 
of  sixteen  separate  tenements,  holden  by  sixteen  sepa- 
rate yearly  quit  rents.  He  was  admitted  to  the  above 
tenements  at  five  different  times,  and  by  five  different 
titles.  An  inclosare  act  passed  directing  commis- 
sioners to  allot  the  waste  land  in  S.  among  the  owners 
thereof,  in  proportion  to  their  rights  and  interests  in 
the  same.  The  act  also  directed  that  the  allotted  lands 
should  be  held  by  the  allottees  under  the  same  tenures, 
rents,  customs  and  services  as  the  lands  in  respect  of 
which  they  were  allotted  would  have  been  in  case  the 
act  had  not  been  passed ;  where  the  lands  were  held 
nuder  different  titles,  or  for  different  estates,  the  com- 
missioners should  distinguish  the  lands  held  for  each 
of  such  estates,  and  titles,  and  set  out  the  allotments 
.accordingly.  The  commissioners  allotted  to  U.,  in  re- 
spect to  his  sixteen  copyhold  tenements,  five  pieces 
of  land,  amounting  in  the  whole  to  forty-nine  acres, 
hot  did  not  distinguish  in  respect  of  which  of  the  sixteen 
tenements,  or  of  what  particular  estates,  the  five  pieces 
were  allotted.  U.  afterwards  surrendered  to  the  de- 
fendant  the  fifth  allotment,  and  the  defendant  was  duly 
admitted  to  the  same.  It  was  found,  as  part  of  the 
custom  of  the  manor,  that  in  cases  where  any  person 
18  admitted  in  severalty  to  a  part  of  a  copyhold  tene- 
ment holden  of  the  said  manor  by  one  copy  of  court 
roll,  the  steward  was  entitled  upoA  such  admission  to 
the  same  amount  of  fees  as  if  such  person  had  been  ad- 
mitted to  the  whole  of  such  tenement.  In  an  action 
by  the  steward  to  recover  sixteen  fees  in  respect  of  the 
defendant's  admission  to  the  fifth  allotment,  it  was 

(0  Everest  v.  Glynuy  6  Taunt  425. 
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surrgirt  as  the  commissioners  had  omitted  to  state 
how  much  they  allotted  in  respect  of  each  tenereem, 
the  sixteen  andirided  parts  of  the  allotment  repre- 
sented the  ancient  tenements,  and  the  allotment  must 
be  considered  as  a  portion  of  eaeh  of  the  sixteen 
former  tenements,  and  therefore  that  the  stewardi 
looking  to  the  custom  stated,  was  entitled  to  recote^ 
sixteen  fees  (ti). 
Admission  of  It  secms  that  the  lord  is  hoond  to  admit  coparoeaen 
copareenen.  ^  ^^^  j^^.^^  ^^^  ^^  ^^  payment  of  such  lees  as  oagbt 

to  be  paid  by  a  single  heir(ap).  In  this  case  the 
steward  insisted  that  four  coheiresses  should  be  ad* 
mitted  separately  as  tenants  in  common  for  their  re* 
spedtiTe  shares  of  two  tenements  (to  which  their  an* 
oestor  had  been  admitted  as  one  tenement),  upon  the 
payment  by  each  of  two  sets  of  fees.  They,  on  the 
other  hand,  insisted  that  as  coparceners  they  were 
entitled  to  be  admitted  as  one  heir,  and  they  tendered 
^  two  sets  of  fees  for  the  whole. 

A  rule  nisi  haying  been  obtained  for  a  mandamBs 
commanding  the  defendants  to  admit  the  coparceners 
to  certain  copyholds,  Abbott,  C.  J.,  obsenred,  ^'  iui  to 
the  question,  whether  coparceners  are  entitled  to  be 
admitted  as  one  heir,  as  at  present  advised,  I  think 
that  the  lord  is  bound  to  admit  them  as  one  heir,  and 
on  the  payment  of  such  fees  as  ought  to  be  paid  by 
a  single  heir.  And  I  entertain  considerable  doabti 
whether  the  steward,  after  admitting  them  as  one  heir, 
can  insist  upon  taking  their  surrender  separately ;  bot 
on  that  I  pronounce  no  decided  opinion'.  This  rale 
must  be  made  absolute  fbr  a  mandamus  to  the  defeod' 
ant  to  admit  the  coparceners  on  payment  of  the  lawial 

(v)  Evant  v.  Upther,  16  Mees.  &  W.  675. 
(x)  Rex  V.  Lord  rf  Manor  rf  BonsaU,  8  B.  &  C.  176 ;  4  P.  & 
Ryl.  825. 
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fees.  If  the  defendants  wish  to  raise  the  question  as 
to  what  are  the  lawful  fees' upon  the  admittance  of  co- 
parceners^  or  on  the  surrenders  afterwards  made  hy 
them,  they  may  do  so  by  setting  out  the  facts  in  a 
return  to  the  mandamus**  (^). 

The  provision  as  to  the  payment  of  fees  on  the  ad-  DeriMM. 
Bittance  of  devisees  has  been  stated  (z). 

The  steward  for  the  time  being  of  any  manor,  of  compenut- 
which  any  lands  enfranchised  under  the  Copyhold  steward  un- 
Act,  1852|  shall  be  parcel,  shall,  on  every  such  en-  ArtfillwL*** 
franchisemeiit,  be  entitled  to  receive  from  the  tenant, 
as  a  compensation  for  the  trouble  of  such  steward 
about  such  enfVanehisement,  and  for  the  extinguish- 
ment of  hiB  office  with  respect  to  such  lands,  such  a 
sam  as  the  copyhold  commissioners  may  direct;  and  in 
ibe  absence  of  such  direction  on  this  subject,  such  a 
sum  as  will  amount  to  one  set  of  fees  on  surrender  and 
admittance  for  each  of  the  tenements  included  in  such 
enfranchisement,  such  fees  to  be  calculated  according 
to  the  reaeonable  custom  or  usage  prevalent  in  the 
ntBor  whereof  such  lands  shall  be  parcel,  and  in  case 
the  parties  shall  differ  about  the  same  the  amount 
shall  be  ascertained  by  the  commissioners;  and  the 
steward,  in  consideration  of  such  compensation,  shall 
prepare  and  deliver  to  the  tenant  a  proper  deed  of 
enfranchisement  duly  executed  by  the  lord^  without 
inakiog  any  charge  for  the  tame  or  for  completing 
the  enfrancbisement,  3av9  «tamp  duty  and  parchment; 
hat  if  mora  than  one  set  of  fees  shall  be  demanded  by 
the  steward^  the  commissioners  may  moderate  and  tax 
the  amount  of  soch  fees  to  sueh  sums  as  shall  appear 
to  them  just  and  reasonable  (a), 

(y)  Rex  V.  Lordrfthe  Manor  rfBotuaU,  3  B.  &  C.  176 ;  4  D.  & 
%L  825. 
{*)  Jnte,  p.  114. 

(a)  15  &  16  Vict  c.  51,  s.  19 ;  see  16  &  17  Vict.  c.  57,  s.  10, 
pott. 


224  Of  the  Fees  of  the  Steward. 

Conveyance       The  Lands  Clauses  Consolidation  Act,  8  &;  9  Vict* 
unSr^di  c.  18,  s.  95,  provides  that  every  conveyance  of  eo^» 
wudltio?"'  holds  shall  be  entered  on  the  rolls  of  the  manor  of 
^^'  which  the, same  shall  be  held  or  parcel;  and  on  pay- 

ment to  the  steward  of  such  manor  of  sucb  fees  as 
would  be  due  to  him  on  the  surrender  of  the  same 
lands  to  the  use  of  the  purchaser,  he  shall  make  sach 
enrolment.  It  was  held,  that  when  the  steward  of  a 
manor  was  by  custom  entitled  to  one  fee  upon  the  sur- 
render, and  another  on  the  admittance  to  copyhold 
lands,  under  this  section  he  was  entitled  to  one  fee 
only  on  a  surrender  (a), 
steward  not  The  fccs  of  the  Steward  of  a  manor,  who  is  a  soli- 
a\ion.  ~  citor,  but  acts  in  the  character  of  steward  only,  are  not 
taxable  under  the  statute  6  &  7  Vict.  c.  73  (6). 

When  the  charges  made  and  insisted  upon  by  the 
steward  are  deemed  exorbitant,  the  copyholder  may 
bring  an  action  on  the  case  to  recover  back  the  excess; 
and  it  has  been  suggested  in  a  learned  opinion  that  an 
indictment  would  lie  for  extortion  colore  officii  (c). 

The  steward  may  maintain  an  action  on  the  case 
for  a  disturbance  in  his  office  (c?);  and  it  seems,  al- 
though the  cases  are  conflicting,  a  mandamus  lies  to 
restore  to  the  office  of  steward  («). 

(a)  Cooper  v.  Norfolk  Railway  Con^pany,  6  Railw.  Cas.  94 ; 
8  Exch.  546. 

ih)  Allen  v.  Aldridge,  5  Beav.  401. 

(c)  1  Vol.  Cas.  &  Opin.  233 ;  1  Scriv.  Cop.  393,  4th  ed. 

(d)  Webb's  case,  8  Rep.  47  b;  Boyter  v.  Dodsworth,  6  T.  R.  633. 
(«)  Iles's  case,  1  Vent.  153  ;  Com.  Dig.  Mandamus ;  see  1  Sid. 

48,  169;  3  Mod.  334;  T.  Raym.  12;  see  Nevill  v.  Rede,  Lej. 
Man.  app.  pL  33,  for  pleadings  in  an  action  of  debt  by  a  steward 
appointed  for  life  for  recovery  of  arrears  of  an  annuity. 


p  ■*  m>  ^^■—wi 
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Sect.  IV.  Of  the  Writ  op  Mandamus  to  Lord 

AND  Steward. 

A  mandamas  will  be  graDted  to  compel  a  lord  of  a  To  admit 

,     _  copyholders. 

Tzianor  to  admit  a  copyholder  where  a  proper  case  is 
made  (f). 

If  the  lord  of  a  manor  refuse  to  admit  a  person  to 
whom  a  copyhold  is  surrendered,  on  account  of  a  dis- 
agreement respecting  the  fine  to  be  paid,  the  court 
will  grant  a  mandamus  to  compel  the  lord  to  admit, 
without  examining  the  right  to  the  fine ;  for  no  right 
to  the  fine  can  arise  till  admittance  (g),  A  mandamus 
lies  to  the  lord  and  steward  of  a  manor  to  admit  one 
to  a  copyhold  tenement,  who  has  a  primd  facie  legal 
title,  in  order  to  enable  him  to  try  his  right,  though 
equity  had  before  refused  to  compel  the  lord  to  admit 
him,  for  want  of  his  showing  an  equitable  right  to  the 
property.  But  if  there  be  a  claim  of  a  previous  fine 
due  to  the  lord  in  respect  of  the  ancestor,  from  whom 
the  party  claims,  the  rule  will  only  be  granted  on 
payment  of  such  fine  or  fines  as  shall  be  due  (A). 

Although  the  heir  at  law  has  a  good  title  as  against  Heir  at  law. 
every  one  but  the  lord,  still  he  has  a  right  to  insist 
upon  admittance  to  make  him  a  complete  copyholder; 
and  the  court  will  grant  a  mandamus  to  admit  a  copy- 
holder claiming  by  descent  (i).  The  court  will  grant 
a  mandamus  to  admit  a  copyholder  claiming  by  de- 

(/)  RexY.  Midhurst,  1  Wils.  283 ;  4  Burr.  1961 ;  see  1  Scriv. 
Cop.  525 — 533,  4th  ed. ;  Tapping  on  Mandamus,  153 — 161  ; 
Com.  Dig.  Mand.  A.  B. ;  Rex  v.  Lord  of  Manor  o/BonsaUy  3  B.  & 
C.  176,  antej  pp.  222,  223. 

(g)  Rex  V.  Hendon,  3  T.  R.  484. 

{h)  Rex  V.  Cogganj  6  East,  431 ;  see  5  East,  51 ;  1  Smith,  318  ; 
Rex  V.  Marquis  of  Stafford,  7  East,  521 ;  3  Smith,  459 ;  Rex  v. 
Lord  and  Steward  of  Water  Eaton,  2  Smith,  54 ;  Rex  v.  Willes,  3  B. 
&  Aid.  510. 

(•)  Rex  V.  Masters,  8^c.  of  Brewers  Co.,  3  B.  &  C.  172;  Rex  v. 
Bonsail,  ibid.  173;  see  Rex  v.  Rennett,  2  T.  R.  197}  contra, 
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scent  when  the  lord  claims  by  escheat  (ft);  and  where 
the  devisees  of  a  copyhold  have  disclaimed,  the  court 
will  compel  the  lord  to  admit  the  heir(/).  Where 
two  adverse  parties  claim  title  as  devisees  to  the  same 
eopyhold  tenement,  the  coart,  on  proper  grounds  being 
shown,  will  require  the  steward  by  mandamus  to 
admit  both  (m). 

The  court  will  interpose  to  compel  the  acceptance 
of  a  surrender  and  the  admission  of  the   surren- 
deree (n). 
Lord  to  be         A  mandamus  will  not  be  granted  commanding  the 

party  to  rule.  .      ^  ^  .        .  i 

Steward  of  a  manor  to  accept  a  surrender  into  the 
hands  of  the  lord  according  to  the  custom  of  the  naa- 
nor,  unless  the  lord  be  made  a  party  to  the  rule  (o). 
A  mandamus  to  admit  will  not  issue  to  the  steward  of 
a  manor  belonging  to  the  crown,  though  he  may  have 
received  his  appointment  from  the  Commissioners  of 
Woods  and  Forests,  under  the  statute  10  Geo.  4,  c.  50, 
s.  14(/>).  That  statute,  giving  to  such  Commissioners 
the  management  of  the  land  revenues  o^  the  crown, 
does  not  divest  the  legal  estate  out  of  the  crown  (^). 

On  an  application  for  a  mandamus  to  the  steward 
of  a  manor  to  enrol  a  deed  of  disposition,  pursuant  to 
the  statute  3  &  4  Will.  4,  c.  74,  s.  58,  it  is  not  neces- 
sary to  annex  a  copy  of  the  deed  itself,  if  the  contents 
of  it  are  stated  in  the  affidavits  (r). 

(k)  Reg.  v.Dendy,  1  Bail.  C.  C.  111. 

(0  Rat  V.  Wilson,  10  B.  &  C.  60{  5  M.  ft  R.  140;  see  ante, 
pp.  96,  97. 

(m)  Rex  v.  Hexham,  5  Ad.  &  E.  559  ;  1  Nev.  &  P.  5S. 

(n)  Rex  V.  Boughey,  1  B.  &  C.  565  ;  2  D.  &  R.  824,  ante,  p.  95  ; 
see  Freeman  v.  PhiUipt,  4  M.  &  Selw.  4S6,  which  was  an  action 
by  a  copyholder  against  the  lord  for  a  false  return  to  a  mandamus. 

(o)  Reg.  ▼.  Buans,  1  Q.  B.  355,  n. 

!p)  Ante,  p.  215. 
q)  Reg.  V.  Powell,  1  Q.  B.  352. 
(r)  Oroehy  v.  Forteecue,  6  Dowl  P.  C.  272. 
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Where  it  is  clear  that,  by  the  provisions  of  the  sta- 
tute 3  &  4  Will.  4,  c.  27y  a  claimant's  title  to  copy- 
holds is  barred  by  lapse  of  time^  the  court  will  not 
compel  the  lord  to  admit  him  («).  On  a  bill  in  chan- 
cery to  be  admitted  to  a  oopybold  for  the  purpose  of 
trying  a  right  to  it,  that  court  will  refuse  to  interfere 
where  the  plaintiff  is  barred  by  the  Statute  of  Limita- 
tions, or  where  he  does  not  show  a  primd  facie  title, 
with  a  reasonable  prospect  of  success  (t). 

It  already  appears  that  the  court  refused  to  interfere 
hy  mandamus  respecting  a  surrenderee  of  a  trustee 
appointed  by  the  Court  of  Chancery  (u) ;  and  to  com- 
pd  the  lord  to  admit  a  mortgagee  of  a  copyholder, 
wbo  had  been  convicted  of  felony  (x),  and  to  grant  a 
licence  to  demise  (^).  It  has  been  also  stated  that 
a  mandamus  will  be  granted  on  the  application  of 
a  party  interested  to  allow  the  inspection  of  court 
rolls  (2). 


(s)  Rex  V.  Mggarsdley,  5  DowL  P.  C.  19 ;  Bee  anttt  p.  186. 

t)  Widdowtan  v.  tiorl  af  Hamngtm,  Wacu  &  W,  653. 

t()  AnUf  p.  117. 
(«)  Ante,  p.  140. 


i 

( 

lu)  Ante,  pp,  154, 15^, 

[z)  Ante,  pp.  196,  197.  See  Beg,  v.  Dendy,  1  Q.  B.  (N.  S.) 
829,  which  is  the  case  of  a  mandamus  to  the  ^rd  and  steweerd  of 
a  maoor,  and  in  which  the  decision  timi^ed  upon  %  point  of 
pleading,  Reg,  v.  Corhett,  ;h.  836,^^. 
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CHAPTER  VI. 

OF  EVIDENCE  RESPECTING  COPYHOLDS  AND 

MANORIAJL  RIGHTS. 

Sect.  I.  Reference  to  Matters  the  subject  of  Inquiry 

BEFORE  the  CoPYHOLD  COMMISSIONERS,  &C. 

II.  Court  Rolls  of  Manor,  when  Evidence. 

III.  Copies  of  Court  Rolls,  when  Evidence. 

IV.  Evidence  of  Reputation,  when  admissible. 
V.  Proof  of  Customs. 

VI.  When  Purchasers  affected  with  Notice  of  Con- 
tents OF  Court  Rolls. 


Sect.  I.  Reference  to  Matters  to  be  Subject 
OF  Inquiry  before  Copyhold  Commissioners, 

Inquiries  di-  The  vaHous  powers  Conferred  by  the  copyhold  acts 
copyhold  render  the  subject  of  this  chapter  very  important,  as 
*^*"'  will  be  at  once  apparent  on  referring  to  some  of  the 

subjects,  which  will  require  the  investigation  and  de- 
termination of  the  copyhold  commissioners  or  the 
assistant  commissioners  or  valuers.  If  any  action  or 
suit  shall  be  depending  touching  the  rigtit  to  or  amount 
of  any  fines  or  other  manorial  payments  or  incidents 
(except  mines  and  minerals),  or  any  question  shall 
arise  thereon,  the  commissioners  or  assistant  commis- 
sioners may  inquire  into,  hear  and  determine  such 
right  or  amount,  or  such  question,  and  the  decision  of 
the  commissioners  will  be  final  (a),  unless  the  parties 
dissatisfied  with  the  decision  shall  appeal  in  the  man- 
ner prescribed  to  one  of  the  courts  of  law  at  West- 

(a)  4  &  5  Vict  c  35,  s.  39. 
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minster  by  means  of  a  feigned  issue,  or  on  a  case 
stated  (h).  Under  this  provision  a  party  may  appeal 
against  a  decision  involving  either  a  question  of  fact 
or  of  law ;  but  under  the  Copyhold  Act,  1852,  it  is 
confined  to  the  latter  (c).  The  commissioners  or  as- 
sistant commissioners  may  in  like  manner  determine 
disputes  as  to  the  liability  of  trustees,  or  persons  not 
beneficially  interested,  to  the  payment  of  the  expenses, 
costs  and  charged  respecting  any  commutation  or 
enfranchisement  under  the  acts(£?).  The  commis- 
sioners, before  confirming  an  agreement  for  commuta- 
tion, are  to  cause  inquiry  to  be  made,  and  to  require 
such  proof  as  will  be  satisfactory  to  them  (e).  The 
commissioners  or  assistant  commissioners  are  to  hold 
a  meeting  for  hearing  and  determining  objections  by 
the  parties  interested  to  the  valuation,  or  the  amount 
of  costs  claimed  by  valuers,  or  to  the  steward's  sche- 
dule in  the  case  of  general  manorial  commutation  {/)• 

If  any  action  or  suit  shall  be  pending  touching  the  Arbitration. 
right  to  or  amount  of  any  fines,  heriots  or  other  ma- 
norial rights,  or  the  situation  or  boundary  of  any  manor 
or  lands,  or  if  any  difference  shall  arise  whereby  the 
making  an  agreement  for  commutation  or  of  any  en- 
franchisement  under  the  act  shall  be  hindered,  the 
same  may  be  referred  to  arbitration,  and  decided 
under  the  powers  of  the  act  2  &  3  Will.  4,  c.  80  {g). 

Where  the  lord  requires  enfranchisement  under  the  Lord's  title. 
Copyhold  Act,  1852,  the  tenant  of  the  lands  may  re- 
quire the  commissioners  to  satisfy  themselves  in  such 
way  and  by  such  evidence  as  they  shall  see  fit  of  the 

(5)  4  &  5  Vict  c.  35,  s.  40. 

(c)  15  &  16  Vict  c.  51,  s.  8. 

(d)  4  &  5  Vict  c.  35,  s.  67 ;   7  &  8  Vict  c.  55,  s.  1. 
(ef)  4  &  5  Vict  c.  35,  s.  23. 

(/)  4  &  5  Vict  c.  35,  s.  29. 
\g)  5&6  Vict  C.35,  S.21. 
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title  of  saeh  lord  to  the  manor  of  which  the  lands  are 
held(t).  The  eommissionersy  before  eoafinning  the 
award  of  valuem  ander  the  same  act,  are  to  make  such 

Qoestioniof  investigation  as  may  seem  necessary  to  them  (A).  In 
case  any  objection  shall  be  made  or  question  shall  arise 
upon  or  prior  to  any  admittance,  or  in  the  course  of 
valuations,  under  the  Copyhold  Act,  1852,  in  relatioQ 
to  any  alleged  custom,  or  the  evidence  thereof,  or  any 
matter  of  law  or  fact  material  to  such  valuation  or 
arising  on  any  enfranchisement,  the  same  shall,  on  the 
request  in  writing  and  at  the  option  of  any  one  of  the 
parties  on  either  side  of  the  matter  in  difference,  be 
referred  to  the  commissioners  or  assistant  oommia- 
sioner,  who  shall  inquire  into  and  ascertain  the  same; 
and  the  decision  of  such  commissioners  or  assistant 
commissioner  shall  be  final :  unless  one  of  the  parties 
dissatisfied  with  the  decision,  involving  bl  point  of  law 
onlyy  shall  appeal  to  one  of  the  superior  oourts  at 
'Westminster(Q.  In  case  of  any  doubt  or  difibrenoe 
of  opinion  as  to  the  identity  of  copyhold  lands,  the 
commissioners,  on  the  application  of  either  lord  or 
tenant,  may  ascertain  and  define  the  boundaries  <^ 
lands,  and  their  definition  will  be  conclnsive  on  ail 
parties  for  the  purposes  of  any  enfranchisement  {m). 

Examination      The  Commissioners  or  an  assistant  commissioner 

of  witnesses  ..  j  •         a1_  ^a. 

andproduc-  may  summon  witnesses  and  examme  them  on  oaoi 
mente!^^^'  upon  matters  relating  to  eommntation  or  enfranchise- 
ment under  the  Copyhold  Act,  1841,  and  require  the 
production  of  deeds,  court  rolls  and  other  documents, 
but  no  witness  is  bound  to  travel  more  than  ten  miles 
from  his  abode  to  give  evidence,  nor  to  produce  any 
deeds,  papers  or  writings  relating  to  the  title  to  any 

(i)  15  &  16  Vict  e.  51,  8.  2d. 
{k)  Ibid,  8.  9. 
(0  Ibid,  8.  8. 
(m)  Ibid,  8.  24. 


Jnquiriei  hefore  the  Copyhold  Oommimonert^  ^c.  281 

landsy  onless  snch  production  shall  appear  to  the  com- 
inisdonerB  or  assistant  commissioner  essentially  requi- 
site (n).  It  Is  important  to  bear  in  mind  the  difference 
between  the  last  provision  and  the  following.  By  the 
Copyhold  Act,  1852^  the  commissioners,  assistant  com- 
missioner and  valuers  may^  by  summons  Mnder  the 
jeoi  ^  the  commissioners,  call  for  the  production,  for 
any  of  the  purposes  of  that  8Ct|  of  any  court  rolls  or 
copies  of  court  roll  in  the  possession  or  power  of  any 
lord  or  tenant  or  of  the  steward  of  any  manpry  and 
summon  and  examine  any  lord  or  tenant  or  other  per- 
son on  oath,  but  no  lord  or  tenant  so  summoned  shall 
be  bound  to  answer  any  questions  as  to  his  title  {o). 
Previous  to  any  enfranchisement  under  the  Copyhold 
Act,  1852,  the  lord  and  steward,  or^  if  there  shall  be 
BO  steward,  the  lord  alone  may  make  a  declaration 
stating  the  nature  and  extent  of  the  lord's  estate  in  the 
manor,  and  the  date  and  short  particulars  of  the  in- 
struments under  which  he  derives  title,  and  the  style 
of  the  last  court  and  the  incumbrances  affecting  the 
manor,  and  the  commissioners  may  approve  the  title, 
unless  they  require  further  information,  and  in  certain 
events  mentioned  may  direct  the  investment  of  the 
enfranchisement  consideration  (j9). 

The  valuers  und6r  the  same  act  are  required  to  take 
into  consideration  all  the  circumstances  affecting  the 

{n)  5&6  Viet.  c.  $5,  8.  4S. 

(o)  IS  &  16  VjoL  c.  51,  8.  fi.  In  any  proceeding  before  vny 
person  hnving  by  law  or  by  consent  of  parties  autbority  to  heari 
receive  and  examine  evidence,  the  parties  thereto  and  the  hus- 
bands and  wives  of  the  parti^  thereto,  and  of  th£  persons  on 
whose  behalf  any  proceeding  may  be  brought  or  defended  shall, 
with  certain  exceptions,  be  competent  and  compellable  to  give 
evidence,  either  vivd  voce  or  by  deposition,  according  to  the 
practice  of  the  court,  on  behalf  of  either  or  any  of  the  parties  to 
the  proceeding.  14  &  15  Vict.  o.  99,  ss.  2,  3, 4;  16  &  17  Vict. 
C.88,  S.1;  8ee6&7  Vict  c.  S5. 

(p)  15  &  16  Vict  c.  51,  s.  22. 
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lands  to  be  enfranchised  (g),  which  in  manj  cases 
must  lead  to  extensive  inquiries  into  manorial  rights, 
involving  many  of  the  points  which  have  already  been 
considered  in  this  work. 


Sect.  II.    Court  Rolls  of  Manor,  when 

Evidence. 

Court  Toiu        The  rolls  of  a  court  baron  (which  is  the  court  of  the 
are  ev  enee.  fygg[jQ]^grg^  q,.  of  ^^  customary  court  (which  is  the 

copyholders'  court)  are  evidence  between  the  lord  of 
the  manor  and  his  copyholders  or  tenants.  They  are 
the  public  documents  by  which  the  inheritance  of 
every  tenant  is  preserved,  and  the  records  of  the  manor 
court,  which  was  anciently  a  court  of  justice  relating 
to  all  property  within  the  manor  (r).  The  court  rolls  of 
a  manor  taken  by  themselves  are  evidence  only  against 
the  tenants  of  the  manor  and  the  lord  of  a  manor.  It 
is  competent  to  the  court  baron  to  make  entries  upon 
the  records  prejudicial  to  the  rights  of  others  having 
no  means  of  disputing  such  entries:  their  record, 
therefore,  is  of  itself  but  ex  parte  evidence,  and  does 
not  of  necessity  bind  third  persons  («). 

In  an  action  by  the  lord  of  a  manor  against  a  copy- 
holder, to  try  the  existence  of  a  custom  pleaded  by 
the  copyholder,  leases  granted  by  copyholders,  coming 
out  of  their  custody,  were  tendered  in  evidence  in  sup- 
port of  the  custom :  with  respect  to  some  of  them, 
there  were  entries  in  the  margin  of  the  court  rolls,  but 
no  indorsement  of  enrolment.  It  was  held,  that  the 
leases  were  not  admissible  for  this  purpose  without 

(q)  15  &  16  Vict.  c.  51,  s.  16 ;  oufe,  pp.  87—207. 
(r)  Gilb.  Ev.  67  ;  4  T.  R.  670. 

(«)  Attorney-General  v.  Lord  Hotham,  Turn.  &  R.  217 ;  see 
Dean  and  Chapter  af  Ely  v.  Caldecott,  7  Ring.  433. 
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distinct  evidence  connecting  them  with  the  entries  on 
the  court  rolls ;  but  that  a  memorandum  of  the  enrol- 
ment, indorsed  by  the  steward,  was  sufficient  to  render 
them  admissible  (t). 

Entries  in  the  books  of  the  steward  of  a  manor 
thirty  years  old,  and  coming  from  the  proper  custody, 
are  receivable  in  evidence  without  proving  the  hand- 
writing of  the  steward  (w). 

In  an  ejectment,  a  book,  professing  to  contain  yearly 
accounts  between  the  lord  of  the  manor,  and  his  steward 
J.  v.,  sen.,  was  produced  from  the  muniment  room  of 
the  lessor.  The  statement  of  the  balance  at  the  end 
of  each  year  was  signed  by  the  lord  of  the  manor  and 
J.  v.,  jnn.,  and  in  1795  there  was  a  statement  also 
signed  by  the  lord  of  the  manor,  and  J.  V.,  jun.,  of  the 
balance  due  to  J.  V.,  sen.,  upon  the  general  settlement 
of  the  preceding  accounts,  and  an  acknowledgment  of 
the  payment  of  it  to  J.  V.,  jnn.  It  was  held,  that  the 
entries  in  these  accounts  were  receivable  in  evidence 
upon  the  same  footing  as  entries  by  the  steward  for  the 
time  being.  It  was  held  also,  that  the  presumption 
was  that  J.  V.,  jun.,  was  dead  (a?).  Ancient  writings, 
though  not  properly  court  rolls,  but  found  among  the 
court  rolls,  and  delivered  down  from  steward  to 
steward,  purporting  to  be  made  ^'assemu  omnium 
tenentium/'  -have  been  admitted  as  evidence  to  prove 
the  course  of  descent  within  a  manor:  and  this, 
although  they  were  not  signed  by  any  of  the  tenants(^). 
An  entry  in  the  court  rolls,  stating  the  several  cus- 
toms within  the  manor  as  to  descents,  as  found  by  the 

(t)  Marquis  qfJngletea  v.  Lord  HatJierton,  6  Jur.  395. 

(«)  Wynne  v.  Tyrwhittf  4  B.  &  Aid.  376 ;  Dean  and  Chapter  qf 
Ely  V.  Stewart,  2  Atk.  45 ;  Roe  v.  Brenton,  3  Man.  &  R.  296. 

(«)  Doe  d.  Lord  4»hbumham  v.  Michael,  15  Jur.  677  ;  20  Law  J. 
(a  B.)  480. 

(y)  Denn  d.  Goodwin  v.  Spray,  1  T.  R.  466,  473. 
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homage,  was  admitted  as  evidenee  of  the  mode  of 
descent.    This  entry ,  recording  the  solemn  opinion 
of  twenty-four  homagers,  who  are  the  constitational 
judges  of  the  court,  delivered  on  an  ooeasion  when 
they  were  discussing  the  interests  of  all  the  tenants  of 
the  manor,  was  admitted  as  fall  proof  of  the  traditkm 
respecting  the  custom  of  descent  in  the  manor;  whieh 
tradition  and  received  opinion  are  the  lex  loei  {z\   Bat 
a  presentment  was  rejected  as  evidence  where  k  was 
made  hy  the  homage  without  authority  (a).     And 
entries  on  the  court  rolls  of  admissions  of  tenuits  to 
customary  estates,  stating  the  admission  to  be  on  ^e 
determination  of  the  estate  of  the  last  tenant's  widow, 
*^  who  held  it  during  her  chaste  viduity  according  to 
the  manor,"  are  evidence  of  a  temire  on  that  condition, 
although  no  instance  of  forfeiture  for  such  a  cause  has 
occurred  (^).     Lord  EUenborough,  C.  J.,  observed, 
'^  In  the  absence  of  such  instances,  the  custom  must 
be  decided  by  evidence  of  the  form  of  admissions  only. 
Those  that  were  made  durante  castA  mduitate,  if  un- 
contradicted, would  be  evidence  that  such  was  the 
condition  on  which  the  estates  in  the  manor  were  ori- 
ginally granted ;  and  those  are  not  necessarily  contra- 
dicted by  the  entries  of  admissions  generally,  durante 
viduitate;  for  they  might  be  understood  of  viduity 
according  to  the  custom,  which  the  other  entries  would 
show  to  be  a  chaste  viduity .''     Upon  the  same  prin- 
ciple, in  an  action  by  a  copyholder  against  a  freeholder 
of  a  manor  for  surcharging  the  common,  an  old  writing 
found  among  the  muniments  of  the  manor,  and  pur- 
porting to  be  signed  by  m^ny  of  the  copyholders, 

(z)  RoeA,  Beehee  v.  Parker,  £  T.  R.  26 }  Roe  d.  Bennetiv.  J^ery, 
2  M.  &  Selw.  92. 

(a)  Richards  v.  Bassett,  10  B.  &  C.  657. 

{b)  Doe  d.  Askew  ▼.  Jskew,  10  East,  6t0,  522. 
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stedng  that  the  commoners  of  the  manor  had  an  ancient 
unlioiited  right  of  common^  but  that  they  had  agreed 
to  a  certain  stint,  was  held  admissible  evidence  of  the 
reputation  of  the  manor  at  that  time  as  to  the  general 
prescriptive  right  of  commony  against  the  limited  right 
ftDsUted  on  by  the  plaintiff;  and  although  it  was  not 
IHTOTed  that  the  instrument  had  been  signed  by  a 
majority  of  the  copyholders,  or  that  the  plaintiff  held 
the  copyhold  tenements  under  any  one  of  those  who 
hmd  signed,  yet  that  circumstance  could  not  affect  the 
admissibility  of  the  instrument,  which  was  o^ered  in 
evidence  not  on  the  footing  of  an  agreement,  but  as 
evidence  of  tradition  and  the  received  opinion  within 
the  manor  (^). 

Where  a  surrender  of  a  copyhold  was  duly  made 
%nd  presented  by  the  homage,  bat  uq  entry  of  such 
surrender  and  presentment  was  made  on  the  coart 
rolls,  it  was  held  that  such  surrender  and  presentment 
might  be  proved  by  a  draft  of  an  entry  produced  from 
the  ihuniments  pf  the  manor,  and  the  parol  testimony 
qf  the  foreman  of  the  homage  jury  who  made  such 
presentment  ({{).  The  rough  draft  of  the  steward  of 
a  manor  wa9  admitted  as  evidence  of  an  admit" 
tWoe{e). 

A  court  roll  stating  that  the  surrender  was  by  ' 
power  of  attorney  would  be  secondary  evidence  of  the 
power  of  attorney,  if  the  power  of  attorney  cannot  be 
found  after  a  sufficient  search  (/)•    The  steward  of  a 
manor  proved  that  where  a  surrender  was  by  power 

(c)  Chapman  t.  Cawlaa,  18  East,  10.  Ai  to  evidence  respect- 
ing acts  of  owner^ip  on  waste  lands,  see  a»<e,  p.  14 ;  and  on  the 
the  sea-shore,  ante,  p.  16;  and  respecting  manors  by  reputation, 
ante,  p.  36 ;  and  the  right  of  reneinil,  aji^«,  pp.  66,  67* 

li)  Doe  d.  PrietHky  v.  CaOoway,  6  B.  &  C.  484. 

\e)  Anon.  Ld.  Raym.  785 ;  see  Dawson  v.  Gregory,  7  Q^  B.  756. 

if)  Doe  &.  CoiaueU  v.  Caperton,  9  Car.  &  P.  112;  see  ante, 
p.  213. 
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of  attoroey  the  practice  was  to  keep  the  power  of  st-^ 
tomey  within  the  court  rolls.  The  power  in  question, 
which  was  for  a  surrender  in  1814,  could  not  be 
found,  either  with  the  court  rolls  or  anywhere  in  the 
office  in  which  the  court  rolls  had  been  kept  ever 
since  1814,  both  by  the  present  steward  and  his  pre- 
decessor, who  was  steward  in  1814:  it  was  held  suffi* 
cient  to  let  in  secondary  evidence  (^).  An  entry  in 
the  manor  books,  reciting  a  surrender  to  the  use  of  a 
will,  was  admitted  as  evjdence,  although  the  original 
surrender  was  not  forthcoming  (A). 


Sect.  III.    Copies  op  Court  Rolls,  when 

Evidence. 

Copies  of  Copies  of  court  rolls,  authenticated  by  the  steward 

evidence.  of  the  manor,  are  admissible  in  evidence  in  a  suit  to 
recover  a  copyhold  estate,  although  they  are  not  the 
copies  delivered  to  the  tenant  of  the  estate  (t). 

A  copy  of  a  court  roll  under  the  steward's  hand  is 
good  evidence  to  prove  the  copyholder's  estate;  so  an 
examined  copy  of  the  court  roll  is  good  evidence,  if 
sworn  to  be  a  true  one  (j),  A  surrender  and  admit- 
tance may  be  proved  by  the  original  entries  made  by 
the  steward,  without  producing  a  copy  stamped,  as 
required  by  stat.  48  Geo.  3,  c.  149  (k).  The  provi- 
sions in  statute  48  Geo.  3,  c.  149,  ss.  32,  33,  requiring 
every  surrender  of  copyhold,  and  admittance,  &c., 
made  out  of  court,  or  a  memorandum  thereof,  to  be 

(g)  Doe  d.  Counsell  v.  CaperUm,  9  Car.  &  P.  112. 

(X)  Rex  ▼.  Thrucross,  1  Ad.  &  E.  126  ;  see  Doe  d.  Garrod  v.  OUeyt 
12  Ad.  &  E.  481. 

(t)  Breeze  v.  Hawker^  14  Sim.  350. 

(j)  1  Keb.  567,  720;  Comb.  138,  337;  12  Mod.  24;  BuR 
N.  P.=  247  a,  7th  ed. 

{k)  Doe  d.  Bennington  y.  HaU,  16  East,  208;  see  Comb.  137, 
337 ;  5  Esp.  221 ;  1  Campb.  196. 
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stamped ;  and  in  cases  of  surrender,  &;c.  in  court ,  the 
steward  to  make  and  deliver  to  the  tenant  a  stamped 
copy  of  the  coart  roll,  are  merely  revenue  regulations, 
and  not  intended  to  vary  the  rules  of  evidence;  and 
therefore  a  surrender  and  admittance  out  of  court 
(presented  and  inroUed  afterwards)  may  be  proved  by 
an  examined  copy  of  the  court  roll,  without  producing 
the  original  surrender,  &c.,  or  memorandum  there- 
of (/).  An  examined  copy  of  court  rolls  is  admissible 
in  evidence  to  prove  a  surrender  of  copyhold  lands, 
without  being  stamped;  the  provision  in  55  Geo.  3, 
c.  184,  as  to  copies  of  court  rolls,  applying  only  to 
such  copies  as  are  given  out  and  signed  by  the 
steward  (m).  In  ejectment  for  copyholds,  the  court 
rolls  of  the  manor,  containing  an  entry  of  a  present- 
ment by  the  homage  of  a  surrender  to  the  plaintiff  out 
of  court,  and  of  his  admittance,  are  evidence  of  his 
title  against  the  alleged  surrenderor (n). 

Copies  of  court  rolls  purporting  to  be  surrenders  of 
property  by  a  person  proved  to  be  then  in  possession, 
and  admittances  accordingly,  are  evidence  of  the  ex- 
istence of  a  manor,  and  of  such  property  being  within 
it,  in  an  action  by  the  surrenderee  in  which  his  owner- 
ship is  disputed  (o). 

The  determination  of  a  copyhold  interest  may  be 
shown  without  producing  the  copy  of  court  roll. 
Thus,  a  declaration  by  the  party  in  possession,  that  his 
interest  was  less  than  a  fee,  e.  g,  for  his  own  life  only, 
would  be  primary  evidence  that  it  ceased  to  exist  at 
his  death ;  it  was  otherwise  where  he  declared  that 
he  held  "  for  life  interest,"  that  statement  being  con- 
sistent with  one  or  more  life  interests  coming  into  ex- 

(/)  Doe  d.  Cawthom  v.  Mee,  4  B.  &  Ad.  617;  see  ante,  p.  214. 
Im)  Doe  d.  Burrows  v.  Freeman,  12  Mee.  &  W.  844. 
(n)  Doed.  Garrod  v.  OUey,  4  P.  &  Dav.  275 ;  12  Ad.  &  Ell.  481. 
(o)  Sianden  v.  Christmas,  10  Q.  B.  135. 
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iBtence  at  his  death  (p).  To  proye  the  failing  in  of  a 
life  on  a  lease  for  lives,  it  was  held  an  entry  in  the 
parish  book^  kept  at  the  parish  chorch^  of  a  buHai  in 
the  workhouse  eemeterj  within  the  parish,  was  «¥!•> 
dence  of  the  death  of  the  person  named,  though  it  ap 
peared  that  the  incambent  sanctioned  the  entries  m 
the  hook  on  the  faith  of  the  statement  made  bj  others, 
and  not  from  his  personal  knowledge  of  the  ha-" 
rials  (g). 

The  production  of  the  court  roll  itself,  or  of  a  copy 
from  that  roll,  is  not  the  only  evidence,  for  it  has  been 
decided  that  the  entry  on  the  roll  is  not  oonclasiTe 
upon  the  parties,  but  that  a  mistake  in  the  entry  may 
be  shown  by  averments  in  pleading,  or  by  evidenos 
before  a  jury  (r).  If  a  conditional  surrender  be 
presented,  and  the  steward  in  entering  it  omits  the 
condition ;  yet  upon  sufficient  proof  made  in  court 
the  surrender  shall  not  be  avoided,  but  the  roll 
amended  (<). 

The  Court  of  Chancery  will  not  reform  an  entry  on 
the  court  rolls  unless  the  lord  be  party  to  the  suit,  or 
consent  to  such  order  as  the  court  shall  think  fit  to 
make ;  but  the  lord  consenting  to  such  order,  the  court 
decreed  that  a  surrender  and  admission  on  the  court 
rolls,  which  gave  an  interest  to  the  wife  of  a  mort- 
gagor in  fraud  of  the  mortgagee^  should  be  re- 
formed (^). 

A  deed  dated  in  1605,  made  between  the  lord  of 
the  manor  of  C.  of  the  one  part,  and  a  number  of  the 
copyholders  of  the  manor  of  the  other,  reciting  that 

(p)  Doe  d.  Welsh  v.  Langfield,  16  Mee.  &  W.  526. 
Iq)  Doe  d.  France  v.  Andrews,  15  Q.  B.  756. 
(r )  Burgess  v.  Foster,  1  Leon.  289 ;  Brend  v.  Brend,  Cas.  temp. 
Finch,  254.. 

(s)  Co.  Cop.  8.  40,  Tr.  89 ;  Kiie  and  Quintan* s  case,  4  Rep.  25. 
(t)  Elston  V.  fVood,  2  Myl.  &  K.  678. 
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the  castoms  of  the  manor,  of  and  ooncerning  their 
copyhold  premises,  had  immemorially  been  claimed 
to  be  as  thereinafter  expressedi  proceeded  to  state  in 
detail  yarions  alleged  customs,  among  which  no  men- 
tion was  made  of  any  custom  for  the  copyholder  to 
take  minerals.     The  deed  then  stated,  that  whereas, 
at  the  request  of  the  said  copyholders,  and  in  consi- 
deration of  1500/.  paid  by  them  to  the  lord,  he  had 
agreed  that  the  said  customs  should  be  Ellowedt  rati- 
fied and  confirmed,  and  that  the  copyholders  were 
contented  to  submit  to  them;  therefore  the  lord  did 
th^eby,  for  him  and  his  heirs,  allow  all  the  said  cus- 
toms to  be  the  true  customs  of  the  manor,  for  and 
touching  all  the  said  customary  and  copyhold  lands 
before  mentioned;  and  the  lord  then  covenanted  with 
the  said  copyholders  that  he,  his  heirs  and  assigns, 
should  be  bound  by  the  said  customs  for  ever,  and 
that  the  copyholders,  their  heirs  dnd  assigns,  should 
enjoy  them  for  ever  without  interruption;   and  the 
copyholders  covenanted  with  him  that  they  would  at 
ttU  times  thereafter  submit  ^  themselves  to,  and   be 
bound  by,  the  said  customs.     It  was  then  provided, 
that  forasmuch  as  some  matter  or  point  of  custom 
within  the  manor  not  therein  mentioned  migiit  come 
in  question,  and  doubts  might  be  made  of  the  true 
exposition  of  some  matter  or  custom  therein  set  forth, 
U  was  agreed  between  the  parties  that  if  any  such 
niatter,  point  or  custom  should  come  in  question,  it 
should  be  settled  by  a  jury  to  be  summoned  as  therein 
mentioned.     And  it  was  further  agreed  that  none  of 
the  ancient  court  rolls  of  the  manor  should  be  shown 
or  taken  to  prejudice  or  impugn  any  of  the  customs 
therein  ^ecified.     This  deed  was  confirmed  in  terms 
by  a  decree  in  Chancery,  which  contained  a  clause  . 
providing  that  it  shall  not,  nor  shall  the  said  customs, 
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extend  but  to  the  complainants  and  defendants  {the 
copyholders  who  were  parties  to  the  deed  and  to  the 
lord),  and  to  the  complainant's  copyhold  tenementSi 
and  should  not  be  prejudicial  to  the  lord  concerning 
any  other  copyholds  in  the  manor;  it  was  held  that 
this  deed  was  admissible  in  evidence  against  a  copy- 
holder deriving  title  under  one  of  the  parties  to  it,  to 
negative  the  existence  of  a  custom  of  the  manor  for 
the  copyholders  to  take  the  minerals  under  their  re- 
spective copy  holds  (x).  It  seems  that  it  would  have 
been  evidence  for  the  same  purpose,  even  against  a 
copyholder  not  deriving  title  under  any  of  the  parties 
to  it  (y). 
Ancient  In  an  action  of  ejectment  to  recover  a  house  and 

books,  pre-  .  «         .  *  .  ^ 

sentments,  premises,  forming  part  of  certain  twenty-two  acres  of 
land  alleged  to  be  parcel  of  the  manor  of  H.,  the 
lessor  of  the  plaintiff,  who  sought  to  trace  his  title 
through  one  Sir  £.  C,  in  order  to  prove  a  lease  to 
one  H.,  and  assignments  by  the  latter  to  P.,  and  by  P. 
to  Sir  £.  C,  and  that  the  land  in  question  was  parcel 
of  that  manor,  tendered  in  evidence  an  ancient  book 
found  in  the  muniment  room  of  the  family,  to  whom» 
*  at  the  supposed  date  of  that  book,  the  reversion  of  the 
manor  belonged.  This  book,  amongst  other  entries 
and  receipts,  contended  to  be  in  the  handwriting  of  a 
person  suggested  to  be  the  then  steward  of  the  pro- 
perty, contained  an  entry  dated  1610,  which  purported 
to  be  a  memorandum  of  the  terms  of  certain  leases 
and  deeds.  It  commenced  with  a  lease  from  S.  to  H. 
from  1570,  for  fifly-one  years,  of  land,  including  the 
premises  in  question,  describing  them  as  parcels  of 
the  manor  of  H.,  and  stated  the  recitals  of  that  lease 
as  showing  that  the  lord  of  the  manor  of  H.  had  in 

(jt)  Marquis  <^ Anglesea  y.  Lord  Hatherton,  10  Mee.  &  W.  218. 
(y)  Ibid. 
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1559  granted  a  lease  for  one  hundred  years  to  L.y  and 
that  L.  had  underlet  to  S.    The  entry  then  added, 
that  H.  had  assigned  to  P.,  and  P.'s  widow  to  Sir 
£.  C.|  who  claimed  ten  years  yet  to  come  in  the  pre- 
mises.    There  was  no  proof,  independent  of  the  entry, 
of  the  existence  of  such  a  lease  from  S.  to  H.;  it  was 
held,  on  a  bill  of  exceptions  in  the  Exchequer  Cham- 
ber, that  the  entry  was  not  admissible  upon  the  ground 
of  reputation,  nor  as  an  entry  made  in  the  course  of 
business,  nor  as  secondary  evidence  of  the  lease  of 
which  it  purported  to  state  the  effect  {z).    An  ancient 
presentment  by  the  homage  of  a  manor  in  the  form  of 
a  book,  set  out  the  boundaries  of  the  manor,  and  gave 
in  alphabetical  order  the  names  of  the  several  parishes 
within  it,  and  of  the  tenants  resident  in  each  parish, 
but  this  part  of  the  presentment  contained  nothing  as 
to  boundaries.    Two  or  three  sheets  at  the  concluding 
part  of  it,  where  the  parish  of  6.  should  have  followed 
in  order,  had  been  cut  off,  but  it  did  not  appear  under 
what  circumstances.     In  an  action  involving  a  ques- 
tion as  to  the  boundary  of  the  manor,  where  it  was 
admitted  that  the  manor  and  G.  were  conterminous        « 
in  the  direction  of  the  locus  in  quo,  the  presentment 
was  admitted  in  evidence  of  the  reputed  boundary,  as 
the  document,  although  mutilated,  was  perfect  in  that 
part  of  it  which  related  to  the  subject  of  the  boun- 
dary (a). 

Sect.  IV.    Evidence  of  Reputation,  when 

ADMISSIBLE. 

In  questions  concerning  public  rights,  common  re-  Evidence  of 
putation  is  admitted  to  be  evidence,  for  such  rights  "^"**  ^"* 

(«)  Doe  d.  Padwickv.  Wittcomb  (in  error),  6  Exch.  601 ;  Docd. 
^orfiwc*  ▼.  Skinner,  3  Exch.  84 ;  see  Clarksou  v.  Woodhouse,  5  T.  R. 
*12;  Bogers  v.  JUen,  1  Campb.  809. 

(a)  Bvatu  v.  Reety  10  Ad.  &  E.  151  i  2  Per.  &  D.  626, 
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being  matters  of  public  notoriety  and  of  great  local 
importance  become  a  continual  subject  of  discassioo 
in  the  neighbourhood,  where  all  ha?e  the  same  means 
of  information  and  the  same  interest  to  maintain  the 
claim  (b).  The  same  reason  applies  in  a  less  degree, 
and  has  been  allowed  bj  analogy,  in  questions  respect* 
ing  the  general  customs  concerning  manors  (c) ;  and 
in  questions  as  to  a  boundary  between  manors  (<f). 
Reputation  is  admissible  evidence  of  a  claim  of  free 
warren  by  prescription  over  an  entire  manor,  and  the 
declaration  of  deceased  copyholders  as  to  the  existence 
of  the  franchise  oyer  all  the  copyholds  is  admissible 
for  the  same  purpose  (e).  Reputation  of  lands  being 
part  of  a  manor  and  copyhold  is  good  evidence  Cy*). 
To  support  a  claim  for  payment  of  4d,  a  wey  for  all 
coals  gotten  within  a  manor  and  seignory,  and  exported 
to  sea,  a  book  was  produced  from  the  custody  of  the 
plaintiff,  purporting  to  be  a  survey  taken  in  the  year 
1650,  after  the  manor  and  the  seignory  had  been 
granted  to  Oliver  Cromwell,  by  the  authority  of  par- 
liament, and  purporting  to  be  taken  by  virtue  of  a 
commission  to  certain  persons  named  in  the  survey 
given  by  the  Right  Honorable  Oliver  Cromwell,  Lord 
General  of  the  Parliament  Forces.  After  specifying 
certain  rents,  it  stated  "  that  the  jury  present,  <  &c. 
(inter  alia)  4d.  due  unto  the  lord  for  every  wey  of 
coals  that  is  transported  out  of  the  lordship."  No 
commission  was  proved,  nor  was  it  signed  by  the  jury: 
it  was  held,  that  this  survey  was  inadmissible  either  as 
a  public  document  or  as  evidence  of  reputation  (^). 

(6)  Morewood  v.  Wood,  14  East,  329  ;  see  1  Pfaill.  £v.  170—184', 
10th  ed. 

(c)  14  East,  327;  Curzon  y.  Lomax,  5  Esp.  60. 

(d)  Nicholls  V, Parker,  14 East,  331  ;  see 4  M.  &  Selw.  486 ;  Plax- 
ton  V.  Dare,  10  B.  &  C.  16 ;  Doe  d.  Molesworth  v.  Sleeman,  9  Q.  B.  293w 

(e)  Earl  Carnarvon  v.  Filleboit,  13  Mees.  &  W.  313. 
(/)  Doe  d.  Jones  v.  Richards,  Peake's  Additional  Ca^es,  180. 
{g)  Duke  qf  Beavfvrt  v.  Smithy  4  Exch.  456 ;  19  Law  J.  Exch. 
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la  an  action  which  turned  on  a  question  as  to  the 
boand&ry  of  two  manors,  a  verdict  was  taken  for  the 
plaintiff  subject  to  the  award  of  an  arbitrator,  who  was 
to  determine  for  which  party  the  verdict  was  to  be 
finaUj  entered,  and  to  set  out  the  boundaries.  He 
directed  the  verdict  to  be  entered  for  the  defendant. 
In  a  subsequent  action  bj  the  defendant  against  a 
third  party,  where  also  the  question  substantially  was 
as  to  the  boundary  of  the  same  manors,  the  verdict  was 
received,  but  the  award  rejected  as  evidence  of  repu- 
tation (A).  Although  verdicts  are  upon  authority  ad- 
mitted as  proof  of  reputation,  the  rule  does  not  extend 
to  awards  (t). 

In  trespass  by  the  lord  of  a  manor  against  the  owner 
of  a  freehold  estate  within  the  manor  for  breaking  and 
entering  the  plaintiff's  close,  the  question  being  whether 
the  close  was  part  of  the  waste  of  the  manor  or  part  of 
the  adjoining  estate  of  the  defendant,  it  appeared  that 
there  were  many  lands  and  tenements  held  of  the 
manor,  the  tenants  whereof  in  respect  of  those  lands 
had  always  exercised  rights  of  common  for  all  their 

97-  In  this  case  Parke,  B.,  said,  "  if  the  survey  had  heen  ordered  hy 
a  rightful  sovereign  of  the  realm,  in  respect  of  any  part  of  the  royal 
demesnes,  and  a  commission  had  heen  proved  to  exist,  or  reason- 
able evidence  given  of  its  loss  (which  was  not  done  in  this  case), 
the  document  might  have  heen  admissible  as  a  public  document,  on 
the  ground  that  everything  which  concerns  the  king's  revenues  con- 
cerns the  state,  and  is  a  public  matter.  But  this,  so  far  as  we 
learn  by  the  case,  is  a  grant  made  by  parliament  to  Oliver  Crom- 
well for  his  own  private  benefit,  and  not  for  the  purposes  of  the 
state,  and  is  therefore  in  the  same  situation  as  the  property  of  a 
private  individual  If,  indeed,  it  had  appeared  distinctly  from 
the  finding  of  a  jury  of  the  manor,  or  of  persons  connected  with 
the  manor,  so  as  to  know  its  customs,  that  there  was  an  ancient 
customary  payment  of  fourpence  per  wey  for  all  coals  carried  over 
the  bar  seaward,  that  would  have  been  admissible  as  evidence  of 
reputation,  because  authenticated^ by  the  opinion  of  a  competent 
jury,"  4  Exch.  470 ;  see  Evans  y.' Taylor,  7  Ad.  &  E.  617. 

(h)  Evans  v.  ReeSf  10  Ad.  &  £.  151 ;  2  Per.  &  D.  626. 

(t)  Ibid. 
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commonable  cattle  on  the  waste  of  the  manor :  it  was 
held,  first,  that  the  want  of  evidence  of  acts  of  enjoy- 
ment of  the  rights  over  the  close  did  not  afiect  the 
admissibility  of  evidence  of  reputation ;  secondly,  that 
declarations  by  deceased  residents  in  the  manor,  not 
being  tenants  of  it,  were  not  inadmissible  on  the 
ground  that  they  proceeded  from  persons  who  had  not 
competent  knowledge  upon  the  subject;  thirdly,  that 
declarations  of  deceased  tenants  of  the  manor,  who  had 
exercised  rights  of  common  on  the  waste  of  the  manor, 
that  the  close  was  parcel  of  the  waste,  though  not  ob- 
jectionable on  the  ground  that  they  proceeded  from 
interested  persons,  were  not  receivable,  inasmuch  as 
there  was  no  common  law  right  for  every  tenant  of  a 
manor  to  have  such  right  of  common ;  and  that  the 
many  private  rights  of  common  of  the  tenants  of  a 
manor,  who  had  such  right  by  virtue  of  their  indivi- 
dual grants,  and  as  incident  thereto,  did  not  compose 
one  public  right  so  as  to  render  evidence  of  reputation 
as  to  the  boundary  of  the  waste  admissible  (t). 


toms. 


Sect.  V.  Proof  of  Customs. 

Proof  of  eiu-  The  general  law  as  to  proof  of  a  custom  is,  that  if 
its  existence  at  a  distant  time  be  shown,  and  there  is 
no  evidence  that  at  any  certain  time  it  did  not  exist,  it 
is  to  be  inferred  that  it  went  back  as  far  as  the  reign 
of  Richard  I.,  which  is  the  time  of  legal  memory  (Jk). 
Where  rights  are  claimed  by  prescription,  the  correct 
mode  of  presenting  the  point  to  the  jury  is,  that  from 

(t)  Earl  Dtmraven  v.  Llewellyn  (in  error),  14  Jur.  1089;  19 
L.  J.  Q.  B.  888 ;  15  Q.  B.  791  ;  see  Carr  ▼.  Mostyn^  5  Exch.  69. 

(k)  Per  Tindal,  Leuckhart  v.  Cooper,  7  Car.  &  P.  126 ;  see  2  & 
8  Will.  4,  c.  71,  anUf  p.  42;  Shelford's  Real  Prop.  Stat  pp.  26— 
28,  5th  ed. 
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nninterrnpted  rnodem  usage  they  are  warranted  in 
finding  the  immemorial  existence  of  the  costom,  un- 
less some  evidence  is  given  to  the  contrary  (/). 

Twenty  years'  regular  usage^  uncontradicted  and 
nnexplainedy  was  held  cogent  evidence  for  a  jury  to 
presame  an  immemorial  custom  for  the  steward  of  a 
manor  to  nominate  the  jury  to  serve  at  a  court  leet  at 
the  election  of  a  mayor  of  a  borough  (m). 

When  a  right  is  claimed  by  custom  in  a  particular  Evidence  of 

■!  /*j***i  A*  9    custom  of 

manor  or  parish,  proof  of  a  similar  custom  m  an  ad-  adjoining 
joining  manor  or  parish  is  not  admissible  evidence,  SiSSJe!"**" 
because  every  manor  is  to  be  governed  by  its  own 
customs  (n),  unless  some  connection  or  relation  is 
proved  to  have  existed  between  the  manors,  as  by 
showing  that  they  were  all  formerly  holden  under  the 
same  lord,  or  that  the  one  manor  was  anciently  parcel 
of  the  other  (o).  On  a  question  as  to  the  existence  of 
the  custom  in  a  particular  manor,  evidence  of  a  like 
custom  in  an  adjoining  manor,  though  within  the  same 
parish  and  leet,  is  not  admissible,  not  even  though 
there  be  evidence  to  show  that  the  latter  manor  was 
a  subinfeudation  of  the  former,  at  least  unless  it  be 
clearly  shown  that  they  were  separated  after  time  of 
legal  memory,  since  otherwise  they  may  have  had 
different  immemorial  customs.  Evidence  of  payment 
of  an  annual  sum  of  4s.  by  the  lord  of  the  manor  of 
W.  to  the  lord  of  the  manor  of  C.  was  held  not  to  be 

(I)  Jenkins  y.  Harvey,  1  C,  M.  &  R.  877;*  1  Gale,  28;  5  Tyr. 
326  ;  Scales  v.  Key,  11  Ad.  &  E.  819 ;  8  Per.  &  D.  505  ;  Brune  t. 
Thmpson,  4  Q.  B.  543,  552  ;  Page  v.  Hatchett,  8  Q.  B.  593  ;  see 

1  PWU.  Ev.  468—470, 10th  ed. 

(tn)  Rex  V.  JoUiffe,  2  B.  &  C.  54 ;  8  Dowl.  &  R.  240. 

(n)  Duke  qf  Somerset  y.  France,  1  Str.  661 ;  Rudny  v.  Nettell, 

2  Str.  957 ;  Fumeaux  v.  HutcMns,  Cowp.  807 ;  Noble  v.  Kennaway, 
2  Doug.  512. 

(0)  MouUn  V.  Dalison,  Cro.  Car.  484. 


^-^js^SRfr  J!a.»s»ta>.?=fei-  -t^^gj^^"- 
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sn£Bcient  evidence  that  W.  was  a  subinfeadation  of 
C.  (p). 
Evidence  ad-  When  once  it  has  been  established  that  the  place  in 
to  an  entire  dispute  is  part  of  One  entire  district,  honor  or  manor, 
it  is  competent  to  give  in  evidence  acts  done  on  other 
parts  of  that  district,  honor  or  manor,  in  order  to 
show  a  right  to  the  locus  in  quo  (q). 

Where  all  the  manors  within  a  certain  district  are 
held  by  the  same  peculiar  tenure,  and  a  question  arises 
in  anj  one  of  them  upon  an  incident  to  the  tenure,  evi- 
dence may  be  given  of  the  usage  which  prevails  in  any 
of  the  other  manors  within  the  district  (r).  On  a  trial 
at  bar,  where  the  issue  was  whether  a  general  fine  was 
due  from  the  tenants  of  certain  manors  in  Cumberland 
to  the  Duke  of  Somerset  as  next  admitting  lord,  evi- 
dence was  received  that  the  same  fines  had  been  paid 
in  similar  cases  to  the  lords  of  other  manors  («). 
Where,  in  each  of  several  manors  belonging  to  the 
same  lord  and  part  of  the  same  district,  it  appeared 
that  there  was  a  class  of  tenants  answering  the  same 
description,  and  to  whom  their  tenements  were  granted 
in  the  same  words,  it  was  held  that  evidence  of  what 
rights  had  been  enjoyed  by  those  tenants  in  one  manor 
might  be  received  to  show  what  were  their  rights  in 
another  (^).  In  mine  counties,  as  Derhyshirej  &c.,  the 
courts  of  law  have  admitted  evidence  with  regard  to 
the  profits  of  mines,  &c.  out  of  other  manors,  where 
they  are  analogous  or  similar,  to  explain  or  corroborate 
the  custom  of  the  manor  in  question  (u). 

(j9)  Marquis  qf  Anglesey  v.  Lord  Hatherton,  10  Mee.  &  W.  218; 
see  6  Jur.  395. 

(q)  Tyrwkitt  v.  Wynne,  2  B.  &  Aid.  561. 

(r)  dhampain  v.  Atkinson,  3  Keb.  30. 

(*)  Duke  qf  Somerset  v.  France,  1  Str.  658. 

(t)  Rome  V.  Brenton,  8  B.  &  C.  758 ;  S  M.  &  R.  230. 

(u)  Dean  and  Chapter  qf  Ely  v.  Warren,  2  Atk.  189 ;  see  Cowp. 
807 ;  5  T.  R.  31 ;  1  Maule  8f  S.  662. 
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Where  the  boundary  between  two  manors  is  formed 
by  a  ridge  of  hills,  which  runs  beyond  such  manors, 
and,  on  an  issue  as  to  the  boundary  between  one  of 
those  manors  and  a  third  manor,  one  of  the  parties 
Irishes  to  prove  that  the  same  ridge  is  the  boundary 
between  the  two  latter  manors,  evidence  of  its  being 
the  boundary  of  the  other  two  is  admissible  for  this 
purpose,  the  three  manors  being  contiguous  (x).  A 
commission  out  of  the  Duchy  Court  of  Lancaster,  to 
ascertain  the  boundaries  of  certain  manors,  and  issued 
on  the  petition  of  the  lords  of  these  manors,  is  evidence 
of  the  boundaries  (^). 


Sect.  VI.   When  Purchaser  affected  -with 
Notice  of  Contents  of  Court  Rolls. 

It  has  been  said  that  the  court  rolls  are  the  title  whether  pur- 
deeds  of  copyholds,  and  a  purchaser  is  affected  with  ed  with  con- 
notice  of  the  court  rolls  as  far  back  as  a  search  is  JoUs!  °^  ^^^^^ 
necessary  for  the  security  of  the  title  (z).     But  Sir  E. 
Sugden  observes,  this  does  not  accord  with  the  general 
rule  as  to  judgments,  registered  deeds  and  the  like, 
and  would  lead  to  great  inconvenience  in  practice  (a). 
It  has  been  decided  that  the  court  rolls  of  a  manor 
are  not  constructive  notice  of  prior  incumbrances  to  a 
purchaser  of  copyholds  holden  of  the  manor  (&).    The 
purchaser  of  copyholds  is  entitled  to  be  furnished  with 
the  copies  of  court  roll  relating  to  the  estate ;  and  if 
the  seller  is  entitled  by  stipulation  or  in  respect  of 

{x)  Brisco  V.  Lomax,  2  Nev.  &  P.  308  ;  8  Ad.  &  E.  198. 

(y)  Ibid, 

(«)  Pearce  v.  Newlyn,  3  Madd.  186 ;  see  Hansard  v.  Hardy f 
18  Ves.  462. 

(a)  Sugd.  V.  &  P.  1059,  pi.  74,  11th  ed. ;  see  Tyler  v.  Webby 
€  Beav.  552,  ^ 

(ft)  Bugden  v.  Bignoldy  2  Y.  &  Coll.  C.  C.  377. 
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other  estates  to  retain  theniy  the  purchaser  is  still  en- 
titled to  their  production,  in  order  that  the  abstract 
may  be  ezamioed  with  them  (c).  If  the  vendor  has 
the  copies  of  coart  rolls  in  his  possession  or  power,  he 
is  bound  to  produce  them ;  but  if  not,  a  purchaser  is 
not  entitled  to  call  for  a  covenant  to  produce  them, 
because  he  may  at  any  time  resort  to  the  rolls  them* 
selves,  and  make  use  of  them  in  evidence  (i/). 

An  equitable  mortgage  may  be  created  of  copyholds 
by  the  mere  deposit  of  the  court  rolls  (e).  It  is  there- 
fore not  sufficient  for  the  protection  of  a  purchaser  of 
copyholds  that  he  should  search  the  court  rolls  for 
incumbrances;  he  ought  to  require  the  vendor  or 
mortgagor  to  produce  an  abstract  of  his  title,  and  a 
copy  of  his  admission  to  the  copyhold  premises ;  and 
if  the  latter  document  is  not  forthcoming,  its  non-pro- 
duction must  be  satisfactorily  accounted  for(y). 

(e)  Sugd.  v.  &  P.  431,  pi.  22,  11th  ed. ;  WhUbread  v.  JoreUm, 
1  Y.  &  ColL  317. 

(d)  Cooper  v.  Emery,  1  PhilL  C.  C.  388. 

(e)  Ex  parte  Warner^  19  Ves.  202 ;  1  Rose,  286 ;  Winter  t. 
Lord  Anson,  3  Russ.  492 ;  Whitbread  v.  Jordan,  1  Y.  &  Coll.  303  ; 
see  Shelford's  Bankrupt  Law  Consolidation  Act,  1849,  p.  227. 

(/)  Whitbread  y.  Jordan,  1  Y.  &  Coll.  Exch.  303 ;  see  War-^ 
thington  y.  Morgan,  16  Sim.  547. 
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CHAPTER  VII. 

OF  THE  ENFRANCHISEMENT  AND  COMMUTATION 

OF  MANORIAL  RIGHTS. 

.     Sect.  I.  Of  Enfranchisement  at  Common  Law. 

II.  Of  the  Commutation  of  Manorial  Rights. 

III.  Of  Voluntary  Enfranchisement. 

IV.  Of  Compulsory  Enfranchisement. 


Sect.  I.  Of  Enfranchisement  at  Common  Law. 

The  Copyhold  Act,  1841^  is  not  to  operate  to  prevent  ReseiYation 
any  coDQmatation  or  enfranchisement^  which  may  be  en^chue- 
made  independently  of  that  act  (a).     The  Copyhold  STw^SbT 
Act,  1852,  is  not  to  interfere  with  or  impede  the  en- 
franchisement of  any  lands,  which  may  be  enfran- 
chised irrespective  of  that  act,  where  parties  competent 
to  do  so  shall  agree  on  such  enfranchisement,  or  the 
exercise  of  any  powers  contained  in  any  other  acts  of 
parliament  (&). 

Enfranchisement  is  the  changhig  of  the  tenure  from  wiiat  it  is. 
base  to  free,  and  is  effected  by  the  lords  conveying 
the  freehold  of  the  particular  specific  premises  which 
were  held  by  copy,  or  by  releasing  to  the  tenant  his 
seignorial  rights.  A  conveyance  or  release  by  a  copy- 
holder of  his  interest  to  the  lord  is  not  an  enfranchise- 
ment, but  an  extinguishment  of  the  tenure,  which 
differs  materially  from  an  enfranchisement,  the  latter 
being  a  total  annihilation  of  the  copyhold  tenure,  by 

(a)  4  &  5  Vict  c.  S5,  &  83. 

(b)  U  &  16  Vict  c.  61,  8.  55 ;  Bee  post,  p.  251,  n.  (/). 
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which  the  lands  become  abeolutelj  free,  and  can  never 
again  be  bolden  by  copy ;  whereas  an  extinguishment 
is  in  many  cases  only  a  partiul  destruction  of  the 
copyhold  interest,  which  may  be  renewed  again  by  a 
new  grant.  The  first  and  essential  requisite  to  the 
enfranchisement  of  copyholds  is  a  conveyance  by  a 
proper  deed  of  the  freehold  of  the  copyhold  land  to 
the  copyholder,  so  as  to  effect  an  union  of  the  two 
interests.  It  is  not,  however,  essential  that  the  con- 
veyance of  the  freehold  to  the  tenant  be  made  imme- 
diately from  the  lord  to  the  copyholder;  for  if  the 
lord  convey  the  freehold  to  a  stranger,  and  the  stranger 
convey  it  to  the  copyholder/  the  base  tenure  will  be 
destroyed  (c). 

Another  requisite  to  an  absolute  and  entire  enfran- 
chisement is,  that  the  fee  simple  of  the  freehold  inte- 
rest be  conveyed ;  for  if  a  less  estate  of  freehold  than 
the  fee  be  conveyed,  the  union,  though  complete  for 
the  time,  can  last  no  longer  than  during  the  continu- 
ance of  the  interest  conveyed,  afler  which  the  land 
may  again  be  granted  to  be  holden  by  copy.  This 
therefore  will  operate  only  as  an  extinguishment  or 
temporary  suspension  of  the  copyhold  interest,  and 
not  as  an  enfranchisement  {d). 
Lord's  title  The  principal  obstacles  that  have  impeded  the  en- 
franchisement of  copyholds,  independently  of  the  copy- 
hold acts,  arise  in  those  cases  where  either  the  lord  of 
the  manor  or  the  copyhold  tenant  has  only  a  partial 
interest  in  the  manor  or  the  copyhold ;  for  if  the  lord 
be  only  tenant  for  life,  and  affect  to  enfranchise,  his 
act  will  not  be  binding  on  those  entitled  to  the  manor 
in  remainder  or  reversion.  In  order  that  he  may 
effect  an  absolute  enfranchisement,  be  must  be  seised  ' 

{e)  Lane's  case,  2  Rep.  16  b ;  1  Watk.  Cop.  435,  4th  ed. 
Id)  Rushley  ▼.  Conesby,  2  RoL  Abr.  271 ;  Cro.  £liz.  459. 
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of  the  manor  in  fee,  or  be  invested  with  a  power  to 
enfranchise  reserved  to  him  by  such  an  owner  in  fee 
simple.  On  the  other  hand,  although  an  enfranchise- 
ment taken  by  a  copyholder  who  has  only  a  particular 
estate,  enures  in  equity  for  the  benefit  of  the  remain- 
der-men, yet  it  occasions  the  inconvenience  of  leaving 
in  his  heir  at  law  the  legal  estate  of  inheritance  in  the 
freehold ;  and  the  inconvenience  is  aggravated  by  the 
ivant  of  any  determinate  standard  or  summary  process 
for  adjusting  the  proportion  in  which  the  consideration 
and  expenses  of  the  enfranchisement  are  to  be  borne 
by  the  several  successors  in  the  ownership.  Besides 
thid  it  becomes  necessary,  and  is  the  general  practice, 
on  a  future  purchase  of  the  enfranchised  estate,  to 
investigate  not  only  the  copyhold  title,  but  also  the 
title  to  the  manor,  that  the  lord  may  be  shown  to  have 
bad  such  an  estate  as  enabled  him  effectually  to  en- 
franchise ;  and  this  practice  is  additionally  authorized 
by  the  opinion  that  prevails,  that  a  copyholder  ac- 
cepting enfranchisement,  brings  upon  his  estate  the 
charges  and  incumbrances  affecting  the  manor  (e). 

A  lord  having  only  a  limited  interest  in  the  manor 
is  of  course  not  competent  to  make  a  complete  enfran- 
chisement ;  it  is  therefore  necessary  to  investigate  the 
title  of  the  lord,  in  order  to  see  that  he  is  authorized 
to  enfranchise  either  as  owner  in  fee  simple,  or  under 
a  special  power  given  to  him  for  the  purpose  (/). 

U)  See  6  Jur.  Part  11.  p.  32. 

(/)  The  Commissioners  of  Woods  and  Forests  are  authorized 
to  enfranchise  copyhold  land  held  of  the  crown  manors,  10  Geo.  4, 
c.  50,  88.  34,  35,  49,  52,  69 ;  as  to  lands  in  the  Duchy  of  Lan- 
caster, see  19  Geo.  3,  c.  45  ;  Duchy  of  Cornwall,  7  &  8  Vict  cc. 
65,  105.  A  power  to  enfranchise  copyholds  is  given  to  persons 
having  a  particular  interest  only  hy  the  Land  Tax  Redemption 
Act,  42  Geo,  3,  c.  116,  and' by  the  N^w  Church  Building  Act,  58 
Geo.  3,  c.  45.  Parties  under  disability  are  enabled  to  enfranchise 
copyholds  taken  under  the  Lands'  Clauses  Consolidation  Act, 
1845,  S8.  8,  ^^i  97.    As  to  enfranchisement  of  copyholds  required 
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As  tbe  copyhold  tenure  is  extinguished  by  enfran- 
chisementy  the  freehold  tenure  governs  the  right  to 
the  possessioui  and  the  judgments  and  other  incam- 
brances  of  the  owner  of  the  freehold  tenure  may  be 
considered  as  affecting  the  actual  possession  as  far  as 
it  is  discharged  of  the  copyhold  tenure.  In  order  to 
guard  against  this  acceleration  of  the  incumbrances  of 
tlie  lord,  it  has  oflen  been  the  practice  for  the  copy- 
holder, prior  to  the  enfranchisement,  to  create  a  term 
of  years  by  the  licence  of  the  lord  out  of  the  copyhold 
tenure,  so  that  the  title  to  the  possession  may  depend 
on  that  tenure  if  necessary  (g).  During  a  long  coarse 
of  years,  upon  every  alienation  of  enfranchised  land, 
an  investigation  of  the  double  title  is  necessary,  a.  e. 
the  title  to  the  manor,  and  the  title  to  the  copyhold 
tenement  The  conveyance  must  be  to  the  tenant;  for 
although  the  lord  may  in  general  convey  the  freehold 
of  the  land  to  a  stranger,  it  will  not  operate  as  an  en- 
franchisement, because  the  act  of  a  stranger  cannot 
affect  the  tenure  of  the  tenant,  which  is  therefore  not 
affected  by  the  lord's  parting  with  the  freehold.  But 
it  is  competent  to  the  stranger  to  convey  to  the  tenant, 
and  thus  the  same  result,  the  enfranchisement,  is  ob- 
tained by  such  circuitous  process.  The  heir  of  a 
copyholder  may  accept  an  enfranchisement  before  ad- 
mittance; but  it  is  questionable  whether  the  surren- 
deree or  devisee  of  copyhold  lands  can   accept  an 

for  site  of  county  lunatic  asylums,  see  8  &  9  Vict.  c.  126,  s.  24, 
which  is  now  repealed  by  16  &  17  Vict  c  97»  s.  1.  It  is  also  to 
be  observed  that  by  12  &  13  Vict  c.  83,  s.  5,  the  inelosore  com- 
missioners may,  with  the  consent  of  the  lord  of  the  manor,  declare 
that  an  allotment,  in  lieu  of  quit  rents,  chief  rents,  or  heriots, 
sliall  be  ^ven  to  the  lord  of  the  manor  to  whom  sueh  quit  rents, 
chief  rents,  or  heriots  are  payable,  out  of  any  «ld  inclosure  in 
respect  of  which  an  allotment  would  be  made,  er  would  hare 
been  payable  out  of  any  allotments. 

(g)  See  1  Preat  Abst.  205,  801«  302 ;  8  Prest  Conv.  540--542. 
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enfranchisement  before  admittance  (A).  The  convey- 
ance by  way  of  enfranchisement  should  be  to  the 
copyholder,  and  not  to  a  trustee  for  him,  in  order  to 
extinguish  the  copyhold  interest  and  its  customary 
incidents  (t). 

A  power  given  to  a  tenant  for  life,  lord  of  a  manor, 
to  enfranchise,  and  for  that  purpose  to  convey  the  free- 
hold to  customary  or  copyhold  tenants,  authorizes  a 
conveyance  of  the  freehold  to  one  who  is  equitably  en- 
titled and  who  has  been  erroneously  admitted  without  a 
previous  surrender  from  his  trustee,  who  had  the  legal 
estate,  it  being  enough  to  convey  to  those  who  are 
tenants  on  the  rolls  and  apparently  competent  to  re- 
ceive enfranchisement  {K), 

If  a  copyholder,  having  only  a  particular  estate  in  conveyance 
the  copyholds,  take  a  conveyance  of  the  freehold  in  havtng  par-^' 
fee,  it  will  operate  as  an  absolute  enfranchisement,  for  ^  * 

the  benefit  as  well  of  the  particular  tenant  as  of  those 
in  remainder  who  would  have  taken  the  copyhold  in- 
terest if  no  enfranchisement  had  been  made.  The 
heirs  at  law  or  devisees  of  the  particular  tenant  will, 
however,  be  trustees  for  those  in  remainder,  and  com- 
pellable to  convey  to  them  on  payment  by  them  of  a 
proportionate  part  of  the  consideration  advanced  for 
the  enfranchisement  (Z),  With  reference  to  the  efiect 
of  enfranchisement,  Lord  Ellenborough,  C.  J.,  said : 
'^  By  the  enfranchisement,  the  estate  became  severed 
from  the  manor ;  and  though  the  person  to  whom  the 
enfranqhisement  is  made  have  only  a  particular  estate 

(A)  WiUon  y.  JUen,  1  Jac.  &  W.  611. 

(«)  Howard  v.  Bartlet,  Hob.  181 ;  Walter  y.  Bartlet,  2  Roll. 
Rep.  178 ;  Cro.  Jac  573;  Palm.  Ill ;  Lashmer  y.  Jvery,  Cro. 
Jac.  126  ;  see  1  Scriv.  Cop.  55St  4th  ed. 

(*)  Wilson  v.  JUen,  1  Jac.  &  W.  611. 

(l)  Wynne  y.  Cookes,  1  Br.  C.  C.  515;  ChaUoner  v.  Murhall, 
2  Yes.  jun.  524 ;  Wilson  v.  JUen,  I  Jac.  &  W.  621 ;  1  Scriy.  Cop. 
554,  4th  ed. 
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in  the  premises,  and  he  take  a  conveyance  of  tbe  free- 
hold in  fee,  it  shall  be  an  absolute  enfranchisement ; 
the  copyhold  tenure  shall  be  extinct  for  ever,  and  tbe 
enfranchisement  shall  enure  for  the  benefit  of  those  in 
remainder ;  that  is,  their  estates  shall  cease  to  be  held 
of  the  manor  and  shall  become  of  freehold  tenure. 
After  the  enfranchisement,  the  premises  being  severed 
from  the  manor  and  the  tenure  changed,  all  customs 
and  all  rights  and  privileges  which  before  attached  to 
the  customary  tenure  cease  with  respect  to  those  par- 
ticular parcels  (m)."    In  this  case  A.  was  either  tenant 
in  tail,  with  remainders  over,  or  tenant  for  life  with 
contingent  remainders  to  his  children  in  fee,  of  certain 
copyhold  premises  devised  to  him  by  an  obscure  will. 
He  obtained  an  enfranchisement,  and  afterwards  levied 
a  fine  and  aliened  in  fee.     The  court  considered  that 
the  uses  of  the  will  attached  on  the  freehold  acquired 
from  the  lord,  and  that  in  either  view  of  the  case  the 
fine  obtained  the  fee,  for  by  the  enfranchisement  the 
support  of  the  lord's  estate  was  taken  away  from  the 
contingent  remainder  as  well  as  every  other  incident 
of  the  copyhold  tenure  (n). 
Eatate  tau         A  grant  by  the  lord  of  the  freehold  interest  to  a 
tenant  in  tail  will  operate  as  an  enfranchisement  and 
bar  the  issue  in  tail  and  those  in  remainder;  for  when 
the  interest  of  the  lord  in  the  manor  is  united  with 
the  copyhold  interest  in  tail,  there  must  be  a  merger, 
as  the  former  method  of  barring  the  entail   cannot 
exist(o).    But  in  order  to  effect  a  merger,  the  equitable 
and  legal  estate  must  be  of  the  same  quality,  and 
therefore  the  descent  of  the  legal  fee  to  one  who  had 

(to)  Roedi.  Clemetty.Briggs,  16  East,^406. 
(n)  Ibid. 

(o)  Parker  v.  Turner,  1  Vera.   893,  458 ;  ChalUmer  v.  Murhallf 
2  Ves.  jun.  524;  Dunn  v.  Green,  3  P.  Wms.  10. 
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an  equitable  estate  tail  in  a  copyhold,  with  a  remainder 
expectant  on  such  estate  tail,  did  not  merge  the 
equitable  estate  tail  {p). 

A.  having  married  a  woman,  owner  of  a  customary 
estate  in  fee,  took  a  grant  of  the  freehold  from  the 
lord,  upon  which  livery  of  seisin  was  afterwards  given. 
The  court  intimated  an  opinion  that  the  dej^d  ope- 
rated as  an  enfranchisement  before  livery  of  seisin  was 
given,  and  that  the  course  of  descent  was  not  thereby 
altered  (^). 

It  has  been  laid  down  that  an  enfranchisement  may  Release  of 
be  effected  by  the  lord's  releasing  to  the  copyholder  J^hti 
his  seignorial  rights,  for  by  this  the  lands  are  severed 
from  the  manor  and  the  tenure  between  the  lord  and 
his  tenant  dissolved,  and  he  must  thenceforth  hold  of 
the  lord  above  by  the  same  services  as  the  releasor 
held  before,  which  was  by  tenure  (r).  Mr.  Serjeant 
Scriven,  however,  states,  that  "  it  may  admit  of  a 
doubt  whether  a  mere  release  to  a  copyholder  of  all 
seignorial  rights,  without  the  use  of  any  words  capable 
of  being  construed  into  an  actual  conveyance  of  the 
reversionary  freehold  interest,  operating  therefore  as 
an  enlargement  of  the  copyholder's  estate,  and  conse- 
quently as  a  severance  of  the  particular  tenement  from 
the  manor,  would  be  held  to  have  the  effect  at  law  of 
an  enfranchisement ;  although  such  a  release,  founded 
OQ  valuable  consideration,  would,  no  doubt,  in  equity 
be  considered  as  a  contract  for  an  enfranchisement"  (i). 

Immediately  on  the  lands  being  enfranchised  in  fee,  conse- 
they  become  severed  from  the  manor,  and  held  of  the  e^anchise- 
lord  above  under  the  same  tenure  and  services  as  the  ™*" ' 

(p)  Merest  v.  Jamesy  6  Madd.  118  ;  see  3  Prest  Con  v.  29  ; 
TUmpi  V.  Bridges,  3  Ves.  126  ;  1  Scriv.  Cop.  555,  556,  4th  ed. 
(q)  Doe  d.  Newby  v.  Jackson,  1  B.  &  C.  448. 
(r)  Litt.  s.  147  ;  Co.  Litt  102  b ;  1  Watk.  Cop.  448,  4th  ed. 
(«)  1  Scriv.  Cop.  552,  4th  ed. 
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former  or  mesne  lord  held.  The  tenure,  therefore, 
being  extinct  as  to  the  enfranchising  lord,  he  cannot, 
consequently,  reserve  to  himself  any  services  on  such 
enfranchisement  He  has  no  reversion  in  himself;  he 
cannot  reserve  a  right  of  escheat  (f ).  If  any  yearly 
or  other  payments  are  to  be  made  by  the  tenant  after 
enfranchisement,  they  may  be  good  as  rent-charge  or 
rent-seek,  or  obligatory  on  the  tenant  on  his  special  co- 
venants ;  bat  they  cannot  be  good  as  services  or  renders 
in  consequence  of  tenure,  since  the  tenure  which  sub- 
sisted between  them  is  utterly  at  an  end  (u).  Again : 
as  the  premises  are  absolutely  severed  from  the  manor 
and  the  tenure  changed  into  frank  fee,  all  customs 
which  attached  to  copyhold  tenure  within  the  manor 
of  which  they  were  before  held,  must  of  necessity 
have  ceased  with  respect  to  them.  Thus  if  the  cus- 
tom be  that  the  lands  held  by  copy  should  descend  to 
the  youngest  son,  such  custom  would  no  more  attach ; 
since  the  custom  was  that  all  ''  copyholds  within  the 
manor"  should  so  descend.  Now,  on  enfranchisement, 
the  premises  are  neither  ^*  copyhold"  nor  '^  within  the 
manor,"  and  consequently,  not  within  the  custom  (a?). 
Rights  of  The  right  of  common  in  the  wastes  of  the  lord  is 
extinguished  by  a  common  law  enfranchisement  (^), 
unless  specially  preserved  to  the  copyholder  under 
terms  equivalent  to  a  regrant  of  common  {z  ) ;  and  the 
grant  of  all  appurtenances  to  the  copyhold  tenement 
will  not  preserve  the  right  of  common  (a).  A  regrant 
of  commonable  rights  has  therefore  been  usually  in- 

(0  Ante,  p.  189. 

(tt)  Bradshaw  v.  Lawsofif  4  T.  R.  443. 
(x)  1  Watk.  on  Cop.  449,  450,  4th  ed. 

(y)  Bradshaw  v.  Eyr,  Cro.  Eliz.  570;  Barwiek  ▼.  MaUhews, 
5  Taunt  365 ;  1  Marsh.  50. 

(s)  Speaker  v.  Styanty  Comb.  127 ;  Styant  y.  Staker,  2  Vern.  250. 
(a)  GUb.  Ten.  292,  293,  5th  ed. 
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serted  in  a  deed  of  enfranchisement  (&).  The  copy- 
hold acts  are  not  to  deprive  any  tenant  of  any  com- 
monable right  to  which  he  may  be  entitled  in  respect 
of  lands  enfranchised  under  those  acts,  but  such  rights 
shall  continue  attached  thereto  notwithstanding  the 
same  have  become  freehold  (c).  A  copyholder  who 
has  common  in  a  waste  without  the  manor  of  which 
his  copyhold  is  situate,  has  it  as  annexed  to  the  land 
and  not  to  his  customary  estate,  and  therefore  such 
right  of  common  is  not  extinguished  by  the  enfran- 
chisement of  the  copyhold,  though  there  be  no  words 
of  regnxii{d).  If  a  copyholder  who  has  immemo- 
rially  enjoyed  a  right  of  way  over  tlie  land  of  another 
copyholder  obtains  an  enfranchisement  of  his  own 
copyhold,  the  right  of  way  remains  (e). 

An  enfranchisement  of  copyholds  by  the  crown 
may  be  presumed  in  support  of  enjoyment  for  a  long 
period  (/). 


Sect.  II.  Of  the  Commutation  of  Manorial 
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There  are  two  modes  of  proceeding  under  the  Copy- 
hold Act,  1841,  either  by  commutation  or  enfranchise' 
ment.     The  commutations  embraced  by  the  act  are 

(»)  I  Scriv.  Cop.  556,  4th  ed. 

(c)  4  &  5  Vict  c  35,  s.  81 ;  15  &  16  Vict  c.  51,  s.  45. 

{d)  Barwick  v.  Matthewsj  5  Taunt  365 ;  1  Marsh.  50 ;  Crowther 
▼.  Oli^ld,  1  Salk.  170. 

(e)  Empton  v.  Williamton,  1  Roll.  Ahr.  938 ;  1  Scriv.  Cop.  557, 
4th  ed. 

(/)  Roe  d.  Johnson  v.  Ireland,  11  East  280;  see  Mayor  qf 
Kh^eUm-upon-Hull  y.  Homer,  Cowp.  108  ;  Oibson  v.  Clark,  1  Jac. 
&  W.  159. 
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either  sacli  as  originate  in  the  voluntary  agreement  of 
the  persons  interested,  which  are  compulsory  on  the 
minority,  or  such  as  are  voluntary  on  the  part  of  all 
persons  whose  interests  are  immediately  affected.  This 
proceeding  has  been  adopted  in  only  a  few  instances  (^), 
and  therefore  it  does  not  seem  to  be  necessary  to  detail 
at  any  length  the  machinery  prescribed  by  the  act  (A) 
for  effecting  these  purposes,  which  is  similar  in  many 
respects  to  that  prescribed  by  the  act  6  &  7  Wm.  4, 
c.  71,  for  the  commutation  of  tithes.  The  forma  and 
directions  of  the  commissioners  will  be  found  at  the 
end  of  this  work.  Either  kind  of  commutation  under 
this  act  may  extend  over  a  whole  manor,  or  be  confined 
to  part  of  a  manor,  since  the  word  '*  manor'*  extends 
to  such  portion  or  portions  of  a  manor  as  the  commis- 
sioners shall  by  order  in  writing,  with  the  lord's  con- 
sent in  writing,  direct  to  be  considered  as  a  manor  for 
effecting  any  commutation  or  enfranchisement  (t). 

1.  Of  Compulsory  Commutation. 

commuts*  Bv  a  commutation,  the  most  burdensome  incidents 
affecting  copyhold  and  customary  property,  as  rents, 
fines,  heriots  and  rights  in  timber,  may  be  commuted 
for  corn  rents,  or  rent  charge  in  money,  or  fixed  fines, 
or  for  pieces  of  land,  part  of  the  copyholds  com- 
muted, and  leaving'  the  copyhold  tenure  in  other 
respects  undisturbed.  This  commutation  can  io  no  case 
be  made  compulsory  on  the  lord;  but  three-fourths 
of  the  tenants  in  number  and  value  may  bind  the  re- 

(g)  See  Reports,  1 — 11,  of  Copyhold  Commissioners. 

(A)  A  writer  on  this  suhject  has  expressed  an  opinion  that  as  a 
general  rule,  commutations  will  he  round  preferable  to  enfiran- 
chisements,  as  under  the  former,  the  land  may,  without  pecuniary 
outlay,  he  freed  from  all  uncertainty  in  payments  and  the  mm- 
plicity  and  safety  of  copyhold  titles  and  conveyances  retained.— 
Rouse's  Copyhold  Enfranchisement  Manual,  Pref.  p.  vii. 

(t)  4  &  5  Vict.  c.  35,  s.  102;  see  15  &  16  Vict  c.  51,  s.  52. 
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maining  foarth  at  a  meeting  called  for  that  purpose, 
under  the  act  4  &  5  Vict.  c.  36,  s.  13  (i).  The  pro- 
ceedings at  the  meeting  are  regulated  by  several  sec- 
tions (J).  There  are  several  provisions  in  the  acts  as 
to  the  terms  on  which  commutation  may  be  effected, 
and  forms  applicable  thereto  (k). 

The  agreement  for  a  commutation  of  the  rights  of  Terms  on 
the  lord  may  be  for  the  payment  of  an  annual  rent-  mutation 
charge,  and  of  a  small  fixed  fine  upon  death  or  alien-  ^t«^. 
ation,  which  shall  in  no  case  exceed  the  sum  of  5;., 
such  rent-charge  to  commence,  either  in  whole  or  in 
part,  as  the  said  commissioners  shall  direct,  from  the 
1st  January  following  the  confirmation  of  the  apportion- 
ment (Z)  (except  where  otherwise  directed  by  the  said 
commissioners),  and  to  be  valued  and  variable  (when 
such  rent-charge  shall  exceed  20«.)  according  to  the 
price  of  corn,  in  like  manner  as  is  provided  as  to  the 
tithe  commutation  rent-charge  (m) ;  and  the  amount 
of  every  such  rent-charge  may  be  specifically  stated 
in  such  agreement,  or  separate  rent-charges  may  be 
therein  agreed  upon  between  the  lord  and  any  one  or 
more  tenants,  parties  to  the  agreement,  or  the  agreement 
may  provide  that  the  entire  rent-charge,  though  stated 
therein,  shall  be  subject  to  increase  or  diminution  by 
the  valuers  to  be  appointed  under  the  act,  to  such  an 
amount  per  centum  as  shall  be  therein  expressed,  or 
that  such  separate  rent-charges  as  aforesaid  shall  be 
subject  to  increase  or  diminution  to  a  given  amount 
per  centum  in  certain  events  to  be  specified  in  the 
agreement.     The  agreement  may  also  determine  the 

(t)  See  Forms  of  Notices,  Nos.  1  and  2. 
{j)  4  &  5  Vict  c.  35,  88.  16—19.     For  Forms  of  Minutes  and 
Proceedings  at  the  meeting,  seepostf  App.  No.  4. 
(k)  See  Forms,  No.  4,  D. 
(0  4  &  5  Vict.  c.  35,  s.  36. 
(w)  See  6  &  7  Will  4,  c.  71,  ss.  56,  57,  67. 
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apportionment  for  each  tenant,  or  it  may  provide  that 
the  entire  rent-charge,  or  the  apportionment  thereof, 
shall  be  fixed  by  such  valuers,  subject  to  the  appro- 
bation of  the  commissioners ;  and  it  may  be  agreed 
that  so  much  of  the  rent-charges  to  be  apportioned  as 
aforesaid  in  respect  of  the  lands  of  any  tenant  as  shall 
be  in  lieu  of  fines  or  other  manorial  rights  to  which 
such  tenant  would  not  be  liable  thereafter  during  his 
tenancy  shall  not  commence  until  the  period  of  the 
next  act  or  event  on  which  a  fine  or  9uch  other  mano- 
rial right  would  have  become  payable  or  due,  and 
that  the  amount  of  such  rent^charge  shall  be  then  in- 
creased accordingly ;  but  such  agreement  shall  not  fix 
the  time  for  the  commencement  of  the  rent-chai^e  to 
be  apportioned  in  respect  of  lands  of  any  tenant  who 
shall  not  be  a  party  to  such  agreement  (n). 
considen-  Such  agreement  for  a  commutation  of  the  rights  of 
matation.  '  the  lord  may  also  be  for  the  payment  of  a  fine  on 
death  or  alienation,  or  at  any  fixed  period  to  be  agreed 
upon  by  the  parties,  every  such  fine  to  be  fixed  by 
the  agreement,  or  to  be  subject  to  increase  or  dimi- 
nution by  the  valuers  appointed  under  the  act  to  such 
an  amount  per  centum  as  shall  be  expressed  in  such 
agreement,  but  in  either  case  to  be  valued  in  bushels 
of  wheat,  barley  and  oats,  in  the  same  manner  as  the 
tithe  commutation  rent-charge,  and  to  be  subject  in 
like  manner  as  such  rent-charge  to  variation  according 
to  the  prices  ascertained  by  the  advertisement  as  pro- 
vided by  the  Tithe  Commutation  Act  (o),  next  before 
the  happening  of  the  act  or  event  on  which  the  fine 
shall  become  payable  (p). 

(n)  4  &  5  Vict.  c.  35,  s.  14. 

(o)  6  &  7  WilL  4,  c.  71,  sa.  56,  57,  67. 

(;»)  4  &  5  Vict  c  35,  s.  15. 
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In  addition  and  subject  to  the  provisions  contained  Annual  rent, 
in  the  Copyhold  Act,1841y  any  enfranchisement  made  ofUncu^^or 
under  the  same  may  be  made  either  wholly  or  in  part  for  minerals, 
the  consideration  of  a  grant  of  an  annual  rent  in  fee,  to 
be  thenceforth  charged  on  and  issuing  out  of  the  lands 
enfranchised,  such  annual  rent  to  be  valued  in  like 
manner^  and  be  subject  to  the  like  variation,  as  the 
commutation  rent-charge  under  the  provisions  of  the 
same  act;  and  any  commutation  or  enfranchisement 
made  under  the  same  act  may  be  made  wholly  or  in  part 
for  the  consideration  of  a  conveyance  of  lands,  parcel 
of  the  same  manor,  as  the  lands  commuted  or  enfran- 
chised, and    subject  to  the  same  uses  and  trusts  as 
the  lands  commuted  or  enfranchised  shall  be  subject 
to  at  the  time  of  such  commutation  or  enfranchise- 
ment, or  any  right  to  mines  or  minerals  in  or  under 
such  land,  or  any  right  to  waste  in  lands  belonging  to 
such  manor  {q). 

If  the  consideration    for  the  commutation  or  en-  conveyance 
franchisement  under  the  Copyhold  Act,  1841,  shall  lues.  **  "™* 
be  either  wholly  or  in  part  the  conveyance  of  lands, 
or  a  right  to  mines  or  minerals,  or  a  right  to  waste 
in  lands  belonging  to  such  manor,  then  the  person 
thereby  enapowered  to  obtain  such  commutation  or 
enfranchisement  may  convey  the  lands,  or  rights  to 
mines  or  minerals,  or  rights  to  waste  in  lands  belong- 
ing to  such  manor,  fixed  on  as  the  consideration, 
either  wholly  or  in  part,  for  such  commutation  or  en  - 
franchisement,  to  the  person  commuting  or  enfranchis- 
ing the  lands  proposed  to  be  commuted  or  enfran- 
chised, and  his  heirs,  to  the  uses,  &c.  to  which  the 
manor  of  which  such  lands  are  parcel  shall  be  subject 
&nd  held  at  the  time  of  such  commutation  or  enfran- 

(9)  6  &  7  Vict.  c.  28, 8. 1. 
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chisement  (r).      Commatations   or  enfraDchisemeDts 
may  now  be  made  in  consideration  of  the  conveyance 
of  lands,  or  any  right  to  mines  not  parcel  of  or  sitaate 
under  the  lands  of  the  same  manor  as  the  lands  com- 
muted  or  enfranchised,  if  convenient  to  be  held  with 
the  manor,  but  subject  to  the  same  uses  as  the  lands 
commuted  or  enfranchised  («).     In  any  commutation 
or  enfranchisement  to  be  effected  under  the  Copyhold 
Acts,  1841, 1843, 1844,  it  shall  not  be  imperative  to 
make  the  commutation  fines  or  rent-charge,  or  en- 
franchisement rent-charge,  variable  with  the  prices  of 
grain,  but  the  same  or  any  of  them  may,  at  the  option 
of  the  parties  effecting  such  commutation  or  enfran- 
chisement, or  at  the  discretion  of  the  commissioners, 
as  the  case  may  require,  be  fixed  in  money,  or  be 
made  so  variable  as  aforesaid  (f). 
Proceedings.       When  the  agreement  is  executed  it  must  be  con- 
firmed by  the  commissioners  (u).    Valuers  may  be  ap- 
pointed at  the  meeting  in  the  manner  directed  (x) ;  and 
the  mode  of  their  proceedings  in  their  valuation  is 
regulated  (y).     The  expenses  attending  commutation 
are  payable  in  the  manner  directed  by  sect.  30.     After 
receipt  of  the  valuation,  the  commissioners  shall  cause 
a  schedule  of  apportionment  to  be  made  for  the  purpose 
of  completing  the  commutation  (2:),  which  schedule, 
when  it  has  been  duly  inspected,  and  its  errors  if  any 
rectified,  shall  be  confirmed  (a),  and  copies  thereof  de- 
posited with  the  steward  of  the  manor  and  the  clerk  of 

(r)  6  &  7  Vict  c.  23,  s.  8. 
(«)  7  &  8  Vict,  c  55,  8.  5. 
(0  15  &  16  Vict  c  51,  s.  41. 

(tt)  4  &  5  Vict  c.  35,  s.  23 ;  see  Forms  of  Agreement,  in  App. 
Nos.  5,  6,  7  and  8. 

(x)  4  &  5  Vict  c.  35,  s.  24. 
ly)  Ibid.  ss.  25,  26,  27,  28  and  29. 
(as)  Ibid,  s.  31. 
(a)  Ibid,  s.  32. 
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the  peace  (5).     From  the  Ist  day  of  Januarj  next  fol- 
lowing the  confirmation,  the  lands  of  the  manor  shall 
be  discharged  from  the  payment  of  all  the  lord's  rents, 
fines  (except  in  certain  cases  a  nominal  fine)  and  he- 
liotSy  and  from  the  lord's  right  of  timber,  and  every 
other  right  which  may  be  the  subject  of  commutation, 
and  instead  thereof  there  shall  be  payable  a  rent-  charge, 
Tariable  according  to  the  price  of  corn,  or  a  fixed  fine, 
as  the  case  may  be  (c),  or  a  piece  of  land  shall  be 
conTeyed  to  the  ]ord(£?).      Any  tenant  paying  the 
rent-charge  is  to  be  allowed  the  same  in  account  with 
his  landlord(e);,and  there  are  further  regulations  as 
to  the  rent-charge  (y ).     Power  is  also  given  to  efiect 
suj^lemental  or  substituted  commutations (^). 

The  manorial  rights,  which  may  be  the  subject  of  a  subject  or 

1  A    .•  1.  f  f  t  the commii- 

compulsory  commutation,  are — rents,  reliefs  and  ser-  tation. 
vices,  except  service  at  the  lord's  court ;  fines,  heriots 
and  pecuniary  compositions  for  heriots ;   the  lord's 
rights  in  timber ;  and,  if  expressly  mentioned  in  the 
agreement,  his  rights  in  mines  and  minerals  (Ji).   Any 
other  rights  cannot  be  comprehended  in  a  compul- 
sory commutation  as  such ;  but  they  may  be  inserted 
in  the  commutation,  with  the  consent  of  all  persons 
interested,  or  may  be  made  the  subject  of  a  voluntary 
supplemental    commutation  (i).      And  these  rights, 
which  may  be  the  subject  of  a  commutation,  may  be 
rights  in  respect  of  any  lands  holden  of  the  manor, 
either  by  copy  of  court  roll,  or  by  the  custom  of  the 
manor,  or  in  ancient  demesne,  or  subject  to  any  ma- 

(6)  4  &  5  Vict  c.  35,  s.  33. 

(e)  IbicL  8.  36. 

{d)  6&7  Victc.  23,8.1. 

(«)  4  &  5  Vict  c.  35,  8.  45. 

(/)  Ibid.  88.  46,  47,  48,  49,  50  and  51. 

(g)  4  &  5  Vict.  c.  35,  8.  54. 

(A)  Ihid.  88.  13,  102. 

(t)  /M</.88.  54,  82. 
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norial  rights;  and  whether  held  in  fee,  or  for  lives, 
or  for  years  (K). 
EiDBct  of  the       The  effect  of  the  commutation  will  he  that  the  land6 
tion.  will  thenceforth  he  discharged  from  the  rights  before 

mentioned ;  the  lands  either  within  the  whole  manor, 
or  the  particular  portion  of  a  manor,  when  divided  by 
the  commissioners ;  and  the  lands  not  only  of  tenants 
who  are  parties,  but  also  of  those  who  are  not  parties 
to  the  agreement;  and  in  lieu  of  such  commuted  rights, 
the  rent-charge  or  the  fine  apportioned  in  respect  of- 
each  tenement  will  in  future  become  payable.  The 
lands  will,  however,  after  the  commutation,  remain 
parcel  of  the  manor,  and  continue  to  be  held  by  oopy 
of  court  roll,  and  to  be  conveyed  by  surrender  and 
admittance,  or  otherwise,  as  before  the  commutation  (I). 
But  they  will  cease  to  be  subject  to  customs  of  bo- 
rough-English  and  gavelkind,  or  to  any  other  custo- 
mary mode  of  descent,  or  to  any  custom  relating  to 
dower  or  freebench,  or  tenancy  by  the  curtesy;  and 
will  thenceforward  become  subject  to  the  laws  of  de- 
scents, dower  and  curtesy  affecting  freehold  lands, 
saving  the  custom  of  gavelkind  in  Kent,  and  saving 
also,  in  the  case  of  curtesy,  dower  or  freebench,  the 
rights  of  any  husband  or  widow  married  before  the 
confirmation  of  the  commutation  apportionment,  or  of 
the  husband  or  widow  of  any  pei*8on  who  shall  be  te- 
nant of  the  manor  at  the  time  of  such  confirmation  (m). 
Expenacsof       The  expenses  of  the  proceedinQ:s  for  efiectincr  the 

the  conunu-  ,  .  • 

tation.  commutation  are  to  be  paid  by  the  tenants,  or  the 

tenants  and  the  lord  of  the  manor,  as  the  parties  shall 
provide  in  the  agreement,  suHect  to  the  approbation 
of  the  commissioners,  or  as  the  commissioners  shall 

(Xr)  4  &  5  Vict  c.  35,  s.  102. 
(/)   IhidL  8.  79. 
\m)  Ibid.  SB.  79,  80. 
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direct  (n).     But  if  no  sach  provision  or  direction  be 
made,  the  expenses  will  be  payable  either  by  the  te- 
nants alone,  or  by  the  lord  and  tenants,  and  in  such 
proportions  between  them  as  is  directed  by  the  act(o). 
The  valners,  if  so  instracted  by  the  commissioners, 
are  to  apportion  the  expenses  amongst  individual  par- 
ties (p);  and  any  dispute,  as  to  the  amount  or  inci- 
dence of  the  expenses,  is  to  be  decided  by  the  commis- 
8ionerB(^),  who  are  to  certify  under  their  hands  the 
amount  to  be  paid  by  any  person ;  and,  if  not  paid 
accordingly,  they  may  be  recovered  by  distress,  or, 
upon  failure  of  that  remedy,  by  action  at  law  against 
the  party  liable  (r).    The  person  admitted  on  the  court 
rolls  is  the  tenant  who  is  to  be  dealt  with  under  the 
act;  and  if  he  be  not  himself  beneficially  interested, 
he  is  empowered  to  recover,  by  distress  or  action, 
against  the  equitable  owner,  any  expenses  with  which 
he  may  be  charged  in  respect  of  the  lands  of  which  he 
is  the  legal  tenant  («);  or  if  paid  by  the  occupier,  they 
may  be  deducted  from  his  rent,  between  him  and  his 
landlord,  in  the  same  manner  as  payments  of  the  rent- 
charge  (f).     Parties  having  limited  interests  either  in 
the  copyholds  or  the  manor,  who  pay  the  expenses  of 
commutation,  are  enabled,  with  the  consent  of  the 
commissioners,  to  charge  the  amount  on  the  inherit- 
ance (ti). 

2.  Voluntary  Commutation. 
Besides  the  commutations  compulsory  on  the  mi- 

(n)  4  &  5  Vict  c.  35,  ss.  14,  65. 

(o)  Jbid,  8.  30. 

{p)  IHd,  8.  28. 

\q)  Ibid,  88.  80,  ^5, 

(r)  IHd,  88.  65,  m. 

\$)  IHd,  8.  67  ;  7  &  8  Vict  c.  55,  s.  1. 

It)  4  &  5  Vict  c.  35,  88.45,  67. 

(tf)  IHd,  ss.  68,  69. 
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uoritj  of  the  parties  interested,  the  act  provides  also 
for  commutations  of  another  kind,  which  may  be  dis- 
tinguished bj  the  denomination  of  voluntary  comma- 
tations.  These  are  yoluntarj  on  the  part  of  all  persons 
immediately  interested,  and  are  binding  onlj  on  such 
of  them  as  actually  become  parties  to  the  transaction. 
But  they  may  be  effected  by  parties  having  only  a 
particular  estate,  or  a  limited  interest,  either  in  the 
manor  or  in  the  copyholds,  and  will  be  binding  on  the 
persons  entitled  in  remainder  or  reversion,  if  notice  be 
given  to  such  persons  in  certain  cases  where  it  is  re* 
quired  (a?).  The  agreements  for  these  voluntary  com- 
mutations cannot  be  entered  into,  without  the  consent 
and  sanction  of  the  commissioners  (y).  But  no  pre- 
liminary meeting  of  the  parties  is  necessary  to  their 
validity. 
ModeofpK^-  With  regard  to  the  m^de  of  proceeding^  the  agree- 
ments for  these  voluntary  commutations  may,  for 
purposes  of  practical  convenience,  be  described  as  of 
three  kinds : — 

1.  Agreements  with  a  single  tenant;  in  which  case 

it  is  obvious  that  no  apportionment  is  required. 

2.  Agreements  with  two  or  more  tenants,  contain- 

ing a  schedule  of  apportionment. 
If  any  number  of  the  tenants  of  a  manor  can  agree 
among  themselves,  not  only  as  to  the  gross  amount  to 
be  paid  to  the  lord  in  respect  of  their  aggregate  lands, 
but  also  as  to  the  particular  sum  to  be  charged  on 
each  tenement,  this  apportionment  may  be  embodied 
in  the  agreement,  or  annexed  to  it  in  the  form  of  a 
schedule ;  and  the  transaction  will  thus  be  completed 
and  brought  to  a  conclusion  by  the  agreement  itself, 
without  any  necessity  of  resorting  to  subsequent  valu- 
ations, apportionments  or  other  supplementary  pro- 

(x)  4  &  5  Vict  c.  35,  s.  52  ;  see  6  &  7  Vict.  c.  23,  &  13. 
(y)  4  &  5  Vict  c.  85,  s.  52. 
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ceedtngs.  This  is  evidently  the  most  advisable  course  of 
proceeding,  wherever  it  can  be  adopted,  and  that  which 
is  particularly  recommended  by  the  commissioners,  as 
preventive  of  the  expense,  delay  and  trouble  likely  to 
occur,  where  the  apportionment  is  not  included  in  the 
agreement,  but  lefl  to  be  determined  by  an  ulterior 
process  of  investigation.  And  this  method  may  be 
panmed  by  all  the  tenants  of  a  manor,  where  they  can 
agree,  as  well  as  by  any  portion  of  them ;  and  thus  a 
general  or  manorial  commutation  may  be  effected  in 
this  manner,  as  well  as  a  partial  commutation. 

8.  Agreements  with  six  or  more  tenants,  not  con- 
taining a  schedule  of  apportionment. 

If  as  many  as  six  persons,  being  tenants,  or  all 
the  tenants  of  a  manor,  enter  into  an  agreement  with 
the  lord  for  commutation,  and  the  agreement  does  not 
include  an  apportionment,  the  commutation  may  be 
complete4  in  the  following  manner: — A  schedule  of 
apportionment  is  to  be  drawn  up  by  the  steward  of 
the  manor,  and  sent  by  him  to  the  commissioners,  and 
passed  by  them  through  the  same  steps  of  inquiry  and 
examination  as  an  apportionment  made  by  valuers, 
except  that  the  commissioners  cannot  make  any 
amendments  or  alterations  in  it,  but  with  the  consent 
of  the  parties ;  and,  when  completed,  it  is  to  be  con- 
firmed under  the  seal  of  the  commissioners  (2;). 

Besides  an  apportionment  of  the  rent-charge  or 
other  consideration  of  the  commutation,  a  voluntary 
commutation,  like  a  compulsory  one,  may  include  in 
its  term$  an  apportionment  of  the  expenses,  and  a  scale 
of  fees  to  be  in  future  payable  to  the  steward,  with  a 
due  regard  to  his  vested  interests  or  just  expecta- 
tions (a). 

(«)  4  &  5  Vict.  c.  Z5y  8.  52  ;  6  &  7  Vict.  c.  23,  s.  11. 
(a)  4  &  5  Vict  c.  Z5t  8.  52. 
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The  subject  of  a  voluntary  commutation  may  be  not 
only  the  manorial  rights  to  which  a  compulsory  agree- 
ment extends,  but  any  other  rights  whatever  expressly 
included  in  the  agreement  (b). 

The  consideration  of  a  voluntary,  like  that  of  a 
compulsory  commutation,  may  be  either  a  rent-cbai^e 
variable  with  the  price  of  corn,  or  a  rent-chai^e  in 
money,  or  a  conveyance  of  lands,  and  accompanied 
with  a  fine  certain,  not  exceeding  5s.,  or  a  fine  on 
death  or  alienation ;  and  the  period  of  payment  may 
be  deferred,  or  the  amount  made  subject  to  increase  or 
diminution,  in  specified  events,  according  to  the  terms 
of  the  agreement  (c). 

Besides  an  agreement  comprising  a  schedule  of  ap- 
portionment, and  a  schedule  of  apportionment  prepared 
by  the  stewards,  the  act  provides  that  the  form  of  the 
instrument  by  which  the  commutation  is  effected  may, 
with  the  consent  of  the  commissioners,  be  either  that 
of  a  conveyance,  such  as  might  be  employed  for  the 
purpose  if  the  lord  were  seised  in  fee,  or  that  of  an 
agreement  entered  on  the  court  rolls  of  the  manor, 
with  a  copy  thereof  delivered  to  the  tenant  (c?).  The 
two  latter  forms  seem  more  particularly  adapted  to  a 
commutation  by  a  single  tenant,  or  a  small  number  of 
tenants  with  common  or  connected  interests.  The 
agreement  has  this  advantage  over  a  deed  of  convey- 
ance, that  the  former  is  exempted  from  stamp  duty,  as 
also  is  a  schedule  of  apportionment  (e). 

No  commutation  will  affect  any  rights  of  lords  of 
manors  to  escheats,  fairs,  markets,  &c.,  or  privileges 
of  sporting  and  fishing,  or  any  rights  in  any  mines 

(6)  4  &  5  Vict.  c.  35,  ss.  52,  82.    See  ante,  p.  263. 

(c)  Ibid,  8.  52 ;  6  &  7  Vict  c  23,  s.  3,  and  15  &  16  Vict  c.  51, 
8.  41.     See  ante,  pp.  261,  262. 

(d)  i>&5  Vict  c.  35,  s.  52. 

(e)  Ibid,  8.  93.    See  Forms,  Nos.  9,  10,  post* 
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within  or  under  the  lands,  or  any  other  manorial  rights 
whatever,  unless  expressly  commoted  under  the  act, 
which  does  not  authorize  any  lord  of  any  manor  to 
enclose  auy  common  or  waste  lands,  or  any  part 
thereof  (y*). 

Sect.   II.    Op  Voluntary  Enfranchisement 

UNDER  THE  CoPYHOLD  ACT,  1841. 

Enfranchisements  may  he  effected  under  the  Copy-  EnihinchiM- 
hold  Act,  1841,  but  these  are  purely  voluntary,  heing  be  effected. 
neither  compulsory  on  the  lord  nor  on  any  portion  of 
the  tenants.     They  are  chiefly  regulated  by  the  three 
first  copyhold  act8(^),  and  may  be  either  general  or 
partial.     Any  lord  of  any  manor,  whatever  may  be  his 
estate  or  interest,  m&J^  with  the  consent  of  the  com- 
missioners, enfranchise  all  or  any  of  the  lands  holden 
of  his  manor,  in  consideration  of  such  sum  or  sums  of 
money,  whether  payable  forthwith  or  at  a  future  time, 
as  shall  be  agreed  on ;  and  any  tenant,  whatever  may 
be  his  estate  or  interest,  may  accept  such  enfranchise- 
ment (A).     Whenever  so  many  as  gix  tenants,  or  all 
the  tenants  of  the  manor,  shall  agree  with  the  lord  to 
effect  an  enfranchisement,  it  may  be  effected  by  a 
schedule  of  apportionment,  which  may  either  be  pre- 
pared by  the  parties  or  by  the  steward ;  and  such  sche- 
dule shall  state  the  sums  to  be  paid  for  enfranchisement, 
and  the  periods  of  the  payment,  and  the  compensation, 
if  any,  to  the  steward,  and  all  other  matters  requisite 
for  carrying  into  effect  the  provisions  of  the  acts  (t). 
This  schedule  is  exempted  from  stamp  duty  (J).     See 

(/)  4  &  5  Vict  c.  35,  8.  82.    See  ante,  p.  264. 
(^)  4  &  5  Vict,  c  35,  8.  56;  6  &  7  Vict.  c.  23,  88.  1,  2 ;  7  &  8 
Vict  c.  55. 
(A)  4  &  5  Vict  c  35,  s.  56. 

(i)  4  &  5  Vict  c.  35,  s.  56,  and  6  &  7  Vict.  c.  23,  8. 11. 
\j)  4  &  5  Vict  c.  35,  8.  93. 
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a  form  of  such  scbedale  in  the  Appendix  (A).  When 
the  estate  of  any  party  to  sach  enfranchisement  shall  be 
less  than  an  estate  of  fee  simple  in  possession,  or  cor- 
responding copyhold  estate,  notice  in  writing  must  be 
given  to  the  remainder-man  or  reversioner,  so  that  his 
assent  or  dissent  may  be  stated  in  writing  to  the  com- 
missioners. Where  sach  remainder-man  or  reversioner 
is  under  any  disability,  such  notice  shall  be  given  to 
the  guardian,  cominittee,  husband,  &c.,  of  such  per- 
son ;  but  in  the  event  of  the  dissent  of  the  remaindei^ 
man  or  reversioner,  the  commissioners  may  inquire 
into  the  propriety  of  the  proposed  enfranchisenaent, 
and  if  it  be  not  ftiirly  open  to  objection  tliey  will  con- 
firm it  (/)•  In  case  any  tenant  whose  estate  shall  be 
less  than  an  estate  of  fee  simple  shall  be  a  party  to  an 
enfranchisement,  and  shall  pay  the  whole  of  the  price 
of  the  enfranchisement,  it  shall  not  be  necessary  to 
obtain  the  consent  of  the  person  entitled  in  remainder 
or  reversion  (m).  An  enfranchisement  may  be  made 
in  consideration — 1.  Of  a  gross  sum  of  money  (n) ;  or 
2.  Of  a  corn  rent-charge  (o)  or  a  money  rent-charge  (p); 
or  3.  Of  a  conveyance  of  lands,  parcel  of  the  same 
manor  and  subject  to  the  same  uses  as  the  lands 
enfranchised,  or  any  right  to  minerals  under  such 
lands,  or  any  right  to  waste  in  lands  belonging  to  the 
manor  (9):  or  in  consideration  of  lands  or  of  any 
right  to  mines,  although  not  parcel  of  or  situate  under 
the  lands  of  the  same  manor  as  the  lands  enfran- 
chised, but  subject  to  the  same  uses  as  the  lands 


(k)  Poai,  Na  12. 
(/)  4  &  5  Vict  c.  85,  s.  56. 
(m)  6  &  7  Vict  c.  23,  8.  18. 
(n)  4  &  5  Vict.  c.  85,  s.  56. 
(0)  6  &  7  Vict.  c.  28,  8.  I. 
(p)  15  &  16  Vict  c  51,  8.  41. 
(9)  6  &  7  Vict  c.  28,  88. 1  and  8. 
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enfranchised  (r).      When  the  enfranchisement  shall 
not  be  CDtered  into  by  all  the  tenants  of  a  manor,  or 
their  namber  shall  be  less  than  six,  or  whatever  may 
be  their  nambery  if  the  parties  shall  think  fit,  an  en« 
franchisement  may  be  efiected  with  the  consent  of  the 
commissioners  by  such  conveyance,  deed  or  assurance 
as  would  be  adopted  if  the  lord  were  seised  in  fee  («)• 
This  deed  of  enfranchisement,  however,  is  not  exempted 
from  stamp  duty  by  the  act,  and  will  be  in  the  usual 
form.     !But  now  any  enfranchisement  under  the  Copy- 
hold Acts,  1841, 1843, 1844,  shall  be  by  deed,  in  the 
form  prescribed  by  the  Copyhold  Act,  1852,  or  as  near 
thereto  as  the  circumstances  of  the  case  will  admit,  or 
by  deed  in  any  other  form  which  the  parties,  with  the 
consent  of  the  commissioners,  may  think  fit  (£).     Be- 
fore giving  their  assent  to  any  enfranchisement,  the 
commissioners,  on  the  written  request  of  any  three  or 
more  tenants,  parties  to  the  agreement,  but  not  other- 
wise, shall  satisfy  themselves  of  the  title  of  the  lord 
of  the  manor;  and  the  expenses  of  investigating  the 
title  to  the  manor,  and  the  other  expenses  attending 
the  agreement,  shall  be  borne  in  such  proportions  as 
the  commissioners  may  direct  (u).     The  tenant  may, 
in  certain  cases,  defer  the  payment  of  a  portion  of  the 
consideration  for  enfranchisement  until  the  next  event 
at  which  a  fine  would  be  payable  (x) ;  and  when  such 
sum  so  deferred  becomes  due,  the  lord  is  to  be  entitled 
to  the  rent  and  profits  of  the  land,  and  may  proceed 
to  obtain  possession  (y).    Tenants  may  also  defer  pay- 
ment of  the  consideration  for  enfranchisement  for  four- 

(r)  7  &  8  Vict  c.  55,  8.  5. 

(*)  4  &  5  Vict  c.  35,  8.  57,  and  6  &  7  Vict.  c.  23. 

(0  15  &  16  Vict  c.  51,  8.  11. 

{u)  4  &  5  Vict  c.  35,  s.  58. 

(x)  Ibid.  8.  60. 

(y)  Ibid.  8.  61. 
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teen  years,  paying  interest  for  the  same  at  the  rate  of 
4L  per  cent,  by  the  year  (z).    All  lands  enfranchised 
shall  be  deemed  to  be  held  under  the  same  title  as 
that  under  which  the  same  were  held  at  the  time  of 
such  enfranchisement,  and  shall  not  be  subject  to  any 
estates  or  incumbrances  affecting  the  manor  of  which 
the  same  are  holden  (a).     Lands  enfranchised  ai^  to 
be  charged  with  the  consideration  for  enfranchisement, 
and  until  the  payment  thereof  the  lord  shall  be  deemed 
to  stand  seised  of  the  lands  as  mortgagee  in  fee,  and 
may  adopt  similar  proceedings  to  compel  payment(&); 
and  such  sums  are  to  be  the  first  charges  on  the  lands, 
tithe  rent-charge  excepted  (c).    In  order  to  raise  the 
consideration  for  enfranchisement,  any  tenant  may 
mortgage  the  lands  enfranchised   for  any  term   of 
years  (c?).    If  the  enfranchisement  has  been  made  in 
consideration  of  a  rent-charge,  the  rent-charge  may 
f  ayment  of   be  aflcrwards  apportioned  («).    When  the  lord  of  the 

consideration  .  •'■•/■•i<*^i  « 

money.  manor  18  seised  in  fee-simple  of  the  manor,  or  where 
as  trustee  for  sale  or  otherwise  he  lias  power  to  give 
effectual  dischai^e,  the  monies  to  be  paid  under  the 
act  for  enfranchisement  shall  be  paid  to  him  (f).  Bat 
when  such  lord  shall  be  only  entitled  for  a  limited 
estate  or  interest,  or  shall  be  under  any  legal  disa- 
bility, if  the  money  shall  amount  to  or  exceed  the  sum 
of  200/.,  it  shall  be  paid  into  the  Bank  of  England,  or 
to  two  trustees,  to  be  nominated  under  the  hands  and 
seals  of  the  commissioners,  to  be  applied  for  the  benefit 
of  the  persons  who  would,  for  the  time  being,  have 

(x)  4  &  5  Vict  c.  85,  s.  62. 
(a)  Ibid.  8.  64. 
(6)  Ibid,  8.  70. 

(c)  Ibid,  8.  71. 

(d)  Ibid,  8.  72. 

(e)  6  &  7  Vict  c  23,  ss.  4—6. 
(/)  4  &  5  Vict  c  35,  8.  73. 
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been  entitled  to  the  rents  and  profits  of  the  manor  had 

no  enfranchisement  been  made(^).     When  the  money 

is  less  than  2002.,  and  exceeding  QOL,  it  shall  be  paid 

into  the  Sank  of  England,  or  to  two  trustees,  to  be 

nominated   by  the  parties  exercising  the  option  (A). 

When  the  money  does  not  exceed  20/.,  it  may  be  paid 

to   the    party  for   the    time   being    entitled    to  the 

manor  (t).     When  any  money  for  enfranchisement  is 

paid  to  the  lord  of  any  manor  not  entitled  to  receive 

the  same,  the  land  in  respect  of  which  sach  principal 

money  shall  have  been  so  paid  shall  continue  charged 

with   the    payment  thereof  in  favour  of  the  person 

legally  or  equitably  entitled  to  the  same  (k). 

In  the  case  of  any  enfranchisement  (2)  under  the  Effect  of  en- 
Copyhold  Act,  1841,  after  the  final  confirmation  of  ment. 
the  apportionment,  or  the  execution  of  the  conveyance, 
(as  the  case  may  be,)  the  several  lands  therein  respec- 
tively comprised  and  enfranchised  will  become  in  all 
respects  of  freehold  tenure,  but  subject  to  the  payment 
of  the  enfranchisement  consideration  in  favour  of  the 
lords  and  stewards.     There  is  a  saving  of  the  right  of 
mortgagees,  and  of  any  commonable  right  to  which 
any  tenant  may  be  entitled  in  respect  of  the  lands  en- 
franchised ;  and  no  such  enfranchisement  will  affect  or 
defeat  the  beneficial  limitations  of  any  will  or  settle- 
ment theretofore  executed,  or  alter  the  descent  or  dis- 
tribution  of  any  estate  or  interest  in  land  on  the  decease 
of  any  tenant  or  person  entitled  thereto  in  possession 
or  remainder  at  the  time  of  such  enfranchisement  or 
conversion  (m).     If  at  the  time  of  a  commutation  or 


(g)  4&  5  Vict  c.  35,  s.  73,  and  6  &  7  Vict  c.  23,  s.  14. 

(A)  4  &  5  Vict  c  35,  8.  74. 

(t)  IHd,  8.  75. 

Ik)  Ibid.  8.  76^ 

(0  See  15  &  16  Vict  c.  51,  s.  34. 

(m)  4  &  5  Vict  c.  35,  s.  81. 
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enfrauchiBemeiit  of  any  landa  tbere  ghall  be  any  lease 
subsiatiiig  thereon,  the  person  seised  of  or  entitled  to 
Buch  lands  shall  have  the  reversion  on  that  lease,  and 
may  distrain  for  the  rents  and  enforce  the  ooTeiiants(n]. 
Part  of  the  enfrauchisement  money  may  be  applied  &>t 
the  purpose  of  paying  off  any  fee  farm  rent  or  other 
charge  (o). 

With  reference  to  the  conElraction  of  the  tenss  need 

"  in  the  act  it  will  be  sufficient  to  r«fer  to  the  interpre- 

'~  tation  claiue(p)> 

The  commissioners  are  authorized  to  frame  and  cir- 
culate such  forms  as,  in  their  judgmeut,  will  further 
the  purposes  of  the  act(^). 

I.  Suits  touching  the  right  to  or  amount  of  any  fines, 
heriots  or  other  manorial  rights,  or  touching  the  situa- 
tion or  boundary  of  any  manor  or  lands,  or  if  any 
differences  shall  arise  whereby  the  making  and  exe- 
cudng  any  agreement  for  commutation,  or  any  «n- 
franchuement  under  the  act,  shall  be  hindered,  such 
suits  and  difference  may  be  referred  to  arbitration; 
and  when  arbitrators  shall  be  appointed  for  tlie  pai^ 
pose  of  determining  any  boundary  of  any  manor  or 
lands,  they  may  exercise  the  powers  which  may  be 
exercised  by  any  referee  appointed  under  the  statute 
2&3  Will.' 4,0.80 (r). 

Where  the  lands  to  be  commuted  or  enfranchised 
are  held  under  any  ecclesiastical  or  other  corporation, 
or  body  politic,  or  patron,  their  consent  must  be  ob- 
tained (<). 

(n)  6  &  7  Viol.  c.  23,  88.  S,  10. 

(o>  6  Si  7  Vict,  c  23,  a.  12. 

/„\  i  B,  S  Vict,  c  36,  B.  102  i  8  &  7  Vict.  c.  23,  s.  16. 

6  Vict.  c.  36, «.  20.    See  fomu  ia  the  Appendix 

(  Vict,  c  35,  ».  21. 

8.22. 
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l^hen  any  action  or  suit  shall  be  depending  touching  Power  to 
the  right  to  or  amount  of  any  lines  or  other  manorial  temine  dis- 
payments  or  incidents  (except  mines  or  minerals),  or  ^^ 
any  question  shall  arise  thereon,  the  same  may  be  heard 
and  determined  by  the  commissioners  (^).    But  per- 
sons dissatisfied  with  their  decision  may  appeal  to  the 
courts  of  law,  at  Westminster,  by  a  feigned  issue,  or  a 
special  case,  and  the  verdict  or  decision  shall  then  be 
final  (ti). 

The  commissioners  may  examine  witnesses  on  oath.  Power  to 

11,^  «    ,  examine  wit- 

and  call  for  papers  and  documents  upon  any  matter  nesMs. 
brought  before  them  relating  to  any  commutation  or 
enfranchisement  (x)f  and  may  order  the  expenses  of 
witnesses  and  of  the  production  of  documents  to  be 
paid  by  the  parties  interested  in  the  production  thereof 
respectively  (y). 

The  expenses  of  valuations,  including  the  expense  Expensei. 
of  making  copies  of  apportionments,  schedules  and 
all  other  documents  required  under  the  provisions  of 
the  act,  and  all  other  expenses  necessary  in  making 
any  commutation  or  enfranchisement,  except  when 
otherwise  provided,  shall  be  paid  by  the  tenants,  or 
by  the  tenants  and  the  lords,  in  such  proportions  as 
the  commissioners  shall  direct;  and  such  expenses 
may  be  recovered  by  distress  (z),  or  by  action  (a). 
Every  tenant,  being  a  trustee,  may  also  recover,  by 
distress  or  action,  all  expenses  which  he  may  pay  (li). 
Tenants  having  limited  interests  may  also  charge  the 

(0  4  &  5  Vict.  c.  Z5y  8.  39. 

(tt)  Ihid.  8.  40. 

(x)  Ibid.  8.  43. 

(y)  Ibid,  8.  44. 

(z)  Ibid,  8,  65. 

(a)  Ibid,  8.  66. 

(6)  Ibid.  8.  67. 
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lands  with  any  costs  and  expenses  to  which  they  may 
be  pQt(c),  and  lords  having  limited  interests  may  do 
the  like(<^). 

uon  to***^        All  sums  payable  under  the  act  for  compensation  to 

stewards,  the  Steward  shall  be  paid  to  him,  his  execotors  or  «d* 
ministrators  (e). 

stamp  duty.  No  agreement,  award,  schedule  of  apportionment, 
or  power  of  attorney,  made  or  confirmed  under  tbe 
act,  is  chargeable  with  stamp  duty  (/). 

Crown  lands.  Crown  manors,  and  manors  held  under  the  Duchies 
of  Lancaster  and  Cornwall,  are  in  a  great  degree  ex- 
cepted from  the  operation  of  the  act  (g). 


Sect.  4.  Of  Compulsory  Enfranchisement. 
When  and         Thg  tenant  or  lord  may  require  and  compel  enfran- 

now  enfiran-  ^  ^        ^  r 

chisement     chiscment  of  coDv hold  lands  on  any  admittance  to  any 

may  be  com-  *  *         ,  • 

peiied.  copyhold  on  or  after  Ist  July,  1853,  in  consequence 

of  any  surrender,  bargain  and  sale  or  assurance  thereof, 
(including  a  mortgagee  in  possemon,  but  excluding 
one  not  in  possession,)  or  in  consequence  of  any 
descent,  gift  or  devise.  But  no  tenant  is  entitled  to 
require  enfranchisement  until  afler  payment  or  tender 
of  the  fine  and  fees  consequent  upon  such  admittance. 
If  from  any  cause  such  enfranchisement  shall  not  take 
place  until  a  second  or  subsequent  admittance  shall  be 
required,  the  lord  or  tenant  may  compel  enfranchise- 
ment   upon    or    after  a  second   or   subsequent  ad- 


(c)  4  &  5  Vict  c.  35,  s.  68. 

(d)  Ibid.  8.  69. 

(e)  Ibid,  8.  77. 
(/)  Ibid,  8.  93. 

(g)  Ibid.  88.  97 — 99.    See  List  of  Crown  Manors,  jbm^ 
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mfttance  (h).  If  a  tenanty  admitted  before  Ist  July, 
1653,  be  desirous  of  i^ffecting  an  enfranchisement,  he 
<»in  bring  the  act  into  operation  by  aliening  to  a  trus- 
tee,  who,  on  being  admitted  and  paying  the  fine  and 
fees,  will  be  in  a  situation  to  enforce  enfranchise- 
in  ent. 

At  any  time  after  any  heriot  shall  be  due  by  custom,  Heriots  for 
or  payable  to  the  lord  of  any  manor  by  tenants  of  unds! 
freehold  or  customary  freehold,  on  or  after  1st  July, 
1858,  the  lord  or  the  tenant  may  compel  the  extin- 
guishment of  all  such  heriots,  and  the  enfranchisement 
of  the  lands  subject  thereto,  in  the  same  way  as  if  the 
lands  were  copyhold  ^  and  the  same  proceedings  shall 
be  had  as  by  the  act  are  mentioned  with  reference  to 
the  enfranchisement  of  copyhold  lands,  or  as  near 
thereto  as  the  nature  of  the  case  will  admit  («). 

The  party  entitled  to  require  and  requiring  enfran-  Mode  of 
chisement,  shall  give  notice  in  writing  to  the  other  IrancUM^" 
party  of  his  desire  to  enfranchise,  «.  e.  the  lord  to  the  ™®°** 
tenant,  or  the  tenant  to  the  lord,  as   the  case  may 
be  (h). 

The  commissioners  may  suspend  any  proceedings  suspension  of 
for  enfranchisement  under  the  act,  where  any  peculiar  ^'^*^^  "*^"' 
circumstances  in  their  opinion  render  it  impossible  to 
decide  on  the  prospective  value  of  the  lands  to  be 
affected  by  the  proposed  enfranchisement,  or  where 
any  especial  hardship  or  injustice  would  unavoidably 
result  from  any  compulsory  proceeding ;  but  the 
reasons  for  any  such  suspension  are  to  be  stated  in 
their  report  to  parliament  (Z). 

The  consideration  to  be  paid  to  the  lord,  unless  the  valuers. 

{h)  15  &  16  Vict.  c.  51,  88.  1,  43. 
(t)  Ibid,  8.  27. 
(Ar)  lUd.  8.  2. 
(0  Ibid,  8.  35. 
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parties  agree,  is  to  be  ascertained  under  the  direc^oa 
of  the  Copyhold  Commissioners  bj  two  valaers,  one  to 
be  appointed  by  the  lord  and  the  other  by  the  tenant(m). 
The  valuers,  before  proceeding,  are  to  i^point  an 
umpire,  to  whom  any  points  iu  dispute  are  to  be  re- 
ferred (n).  If  the  valuers  or  umpire  shall  not  make 
their  or  his  decision,  and  deliver  the  particulars  there- 
of in  writing  to  the  lord  and  tenant  within  seyen  weeks 
afier  the  appointment  of  such  valuers,  or  after  the 
reference  to  the  umpire,  then  the  commissioners  diall 
act  as  umpire.  When  either  party  shall  neglect  or 
refuse  for  twenty-eight  days  to  appoint  his  vainer,  ^e 
commissioners  shall  appoint.  When  any  valuers  shall 
for  the  space  of  one  week  be  unable  to  agree  in  the 
appointment  of  an  umpire,  the  commissioners  shall 
appoint.  If  such  umpire  shall  not  give  in  his  award, 
the  commissioners  shall  act  as  umpire*  The  lord  and 
tenant  may  appoint  one  and  the  same  person  as  valuer, 
whose  acts  will  be  as  effectual  as  those  of  the  valuers 
or  umpire.  The  commissioners,  on  the  application  in 
writing  by  the  lord  or  tenant  or  umpire,  may  extend 
the  time  within  which  a  valuer  may  be  appointed,  or 
any  decision  under  the  act  may  be  given  (o). 

The  appointment  of  valuers,  whether  by  lord  or  te- 
nant, shall  not  afterwards  be  revoked  except  by  the 
mutual  consent  of  lord  and  tenant.  But  the  commis* 
sioners  may  at  any  time,  on  complaint  of  either  party, 
remove  any  valuer  or  umpire  for  misconduct,  or  for 
refusal  or  omission  to  act  (p).  So  in  case  of  the  death, 
incapacity,  refusal  to  act,  or  removal  of  any  valuer,, 
another  valuer  shall  be  appointed  (9). 

(«»)  15  &  16  Vict  c.  51,  8.  2. 
(n)  IHd, 
(0)  Ibid, 
(p)  Ibid,  s.  3. 
(q)  Ibid,  8.  4. 
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Eyery  valuer,  before  entering  upon  the  yaliiatioD,  is  commUaion- 
to  make  and  subscribe  a  declaration  in  the  form  pre-  ^u.  ^ 
scribed  by  the  act(r).  In  cases  where  the  lord  and 
tenant  desire  to  avoid  the  expense  and  inconvenience 
of  compulsory  enfranchisement,  and  to  have  the  as* 
sistance  of  the  commissioners  in  determining  the 
amount  of  consideration  to  be  paid  to  the  lord,  the 
form  of  the  particulars  to  be  furnished  to  the  copyhold 
commissioners  previous  to  an  enfranchisement  should 
be  accompanied  by  a  valuation,  giving  the  annual  and 
fee  simple  value  of  the  land,  and  the  value  of  the 
timber.  Before  such  valuation  is  given,  the  name  of 
ihe  valuer  proposed  to  be  employed  should  be  sub- 
mitted for  the  approval  of  the  commissioners,  and  his 
address  given ;  he  must  be  a  person  of  well  known 
competency,  and  entirely  disconnected  with  the  parties. 
The  answers  to  the  questions  contained  in  such  form(«), 
together  with  the  required  valuations,  will  enable  the 
commissioners  to  state  their  opinion  as  to  the  terms 
on  which  the  proposed  enfranchisement  should  be 
effected.  In  cases  of  compulsory  enfranchisement, 
notice  from  the  lord  or  tenant  of  his  desire  to  enfran- 
chise having  been  given  in  writing,  the  parties  may 
agree  on  the  consideration  to  be  given  to  the  lord. 
In  such  case  the  commissioners,  on  being  furnished 
with  valuations,  as  before  explained  in  the  case  of 
voluntary  enfranchisements,  will  be  ready  to  afford 
every  assistance  to  enable  the  parties  to  decide  on  the 
terms  of  such  agreement.  In  the  event  of  parties  being 
unable  to  agree  on  the  consideration  to  be  paid,  it 
must  be  ascertained  on  application  in  writing  to  the 
commissioners  by  two  valuers,  one  appointed  by  the 
lord  and  one  by  the  tenant,  such  valuers  being  re- 

(r)  15  &  16  Vict.  c.  51,  8.  28. 
(<)  See  form  in  Appendix. 
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quired,  within  one  week  after  their  ap|x>intiiieDt,  and 
before  they  proceed,  to  appoint  an  umpire,  or  the  lord 
and  tenant  may  appoint  one  and  the  same  valuer, 
whose  decision  shall  have  the  same  force  as  that  of  the 
valuers  and  umpire.  It  is  desirable  that  the  remune- 
ration proposed  to  be  paid  to  any  valuer  in  respect  to 
his  services  should,  before  agreed  upon,  be  submitted 
to  the  commissioners  for  their  approval. 
Power  to  The    commissioners,  assistant  commissioners    and 

summon  i  «  .         «  ... 

witneMet.  Valuers  may^  by  summons  under  the  commissioners 
seal,  call  for  and  enforce  the  production  of  court  rolls 
and  copies  of  court  rolls,  and  examine  parties ;  but  the 
lord  or  tenant  is  not  bound  to  answer  any  questions  as 
to  his  title  (f).  Power  is  given  to  the  commissioners, 
assistant  commissioners  and  valuers,  and  their  agents 
and  servants,  upon  giving  reasonable  notice  to  the  oc- 
cupier, to  enter  upon  any  lands  proposed  to  be  dealt 
with  under  the  act,  for  making  necessary  admeasure- 
ments, plans  and  valuations  of  the  same  (t^). 

Definition  of  The  word  "valuers"  in  the  Copyhold  Act,  1852, 
applies  to  and  includes  a  single  valuer,  where  autho- 
rized to  act  alone,  or  any  umpire  to  be  appointed  as 
mentioned  in  the  act;  also  the  commissioners  or  the 
commissioner  or  assistant  commissioner  proceeding 
upon  or  with  any  valuation  under  the  act,  in  cases 
where  such  single  valuer,  umpire,  commissioner  or 
assistant  commissioner  respectively  shall  act  in  such 
valuation  (a?). 

idCTitity  of         In  cases  where  the  identity  of  any  lands  described 
as  to  quantity  in  the  court  rolls  cannot  be  ascertained  - 
to  the  satisfaction  of  the  valuers,  such  land  shall  be 
taken  at  the  quantities  mentioned  in  the  court  rolls; 

(t)  15  &  16  Vict  c.  51,  8.  5,  anUf  pp.  230,  231. 

iu)  Ibid,  s.  6. 
x)  15  &  16  Vict  c.  51,  s.  52. 
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and  as  to  any  lands  the  quantities  pf  which  are  not 
specified  iii  the  court  rolls,  the  same  shall  he  taken  at 
such  quantities  as  such  valuers  may  determine  (^). 
In  case  of  any  douht  or  difference  of  opinion  as  to  the 
identity  of  any  lands,  the  commissioners,  on  the  appli- 
cation of  the  lord  or  tenant,  may  define  the  boundaries 
at  the  expense  of  the  party  applying  {z). 

In  case  any  objection  shall  be  made  or  question  shall  Pow«rfor 
anse  upon  or  prior  to  any  admittance,  or  m  the  course  era  to  decide 
of  the  valuation,  on  any  matter  of  lam  or  fact  material 
to  the  valuation  or  arising  on  any  enfranchisement,  the 
same  shall,  on  the  request  in  writing  and  at  the  option 
of  any  one  of  the  parties  on  either  side  of  the  matter 
in  difierence,  be  referred  to  the  commifisioners  or  as- 
sistant commissioner,  whose  decision  shall  be  final ; 
but  one  of  the  parties  dissatisfied  with  any  such  de- 
cision on  any  matter  of  law  may,  if  request  be  made  to 
the  commissioners  within  twenty-eight  days  after  the 
decision,  appeal  on  a  case  stated,  as  prescribed  by  the 
Copyhold  Act,  1841,  s.  40,  to  one  of  the  superior 
courts  of  law  at  Westminster  (a). 

The  particular  circumstances  to  be  taken  into  con-  coDsidera- 
sideration  by  the  valuers  in  their  valuations  of  the  franchise- 
lord's  rights  have  been  already  fully  considered  (fc).  ™®°** 

(y)  15  &  16  Vict  c.  51,  s.  24. 

(z)  Ibid.  See  the  power  given  to  the  Indosure  Commissioners 
on  the  subject  of  intermixed  copyholds  and  exchanges,  9  &  10 
Vict  c.  70,  ss.  6-10. 

It  was  held  by  the  Court  of  Chancery  that  the  generality  and 
vagueness  of  description  of  copyhold  property  on  the  court  rolls 
ar«  so  well  known,  that  a  vendor  is  not  bound  to  show  how  the 
description  on  the  court  roll  is  to  be  applied  to  the  present  state 
of  the  property,  if  he  prove  that  the  property  has  actually  been 
enjoyed  and  passed  und«r  that  description  for  upwards  of  sixty 
years.     Long  v.  CollieTf  4  Russ.  267. 

(a)  15  &  16  Vict  c.  51,  s.  8. 

(b)  See  ante,  pp.  87,  88 ;  15  &  16  Vict  c.  51,  s.  16.  Several 
rules  and  tables  for  calculating  the  value  of  manorial  rights  will 
be  found  in  Rouse's  Copyhold  Enfranchisement  Manual,  pp. 
109—119.     See  Terms  for  Enfranchisement  in  the  Appendix. 
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The  valuers  are  to  determine  the  value  of  the  manorial 
rights  and  incidents  of  tenure  from  which  the  lands 
proposed  to  be  dealt  with  are  to  be  enfranchised,  and 
the  compensation  to  be  received  by  the  lord  (c). 

Where  such  enfranchisement  shall  be  effected  at  the 
instance  of  the  tenant ^  the  compensation  shall  be  a 
gross  sum  of  money  to  be  paid  at  the  time  of  the  godbi* 
pletion  of  the  enfranchisement,  or  in  cases  where  the 
compensation  exceeds  20/.,  the  same,  by  the  direction 
of  the  commissioners  and  with  the  consent  of  prior 
incumbrancers  existing  on  the  30th  June,  1852,  may 
remain  a  first-charge  on  the  lands  enfranchised  for  a 
term  not  exceeding  ten  years,  with  interest  at  4/.  per 
centum  per  annum,  payable  half-yearly  {d).  If  the 
enfranchisement  consideration  or  the  interest  thereon 
shall  not  be  paid  at  the  time  provided  for  the  payment 
thereof,  a  power  of  distress  or  of  taking  possession  of 
the  land  is  given  to  the  lord  (e). 

Where  the  enfranchisement  shall  be  effected  at  the 
instance  of  the  lord  the  compensation  shall  be  an 
annual  rent-charge,  to  be  issuing  out  of  the  lands  en* 
franchised  (y*) ;  which  rent-charge  is  redeemable  by 
the  landowner  in  the  mode  prescribed  by  the  Rct(g), 

The  parties  to  any  enfranchisement  may  in  any  case, 
with  the  commissioners'  sanction,  agree  that  the  com- 
pensation shall  be  either  a  gross  sum  of  money,  to  be 
paid  or  charged  as  aforesaid,  or  a  yearly  rent-charge, 
or  a  conveyance  of  lands  to  be  settled  to  the  same  uses 
as  the  manor  of  which  the  enfranchised  lands  are 
holden  is  settled,  as  provided  by  the  previous  copyhold 


(c)  15  &  16  Vict.  c.  61,  8.  7. 

(d)  Ibid, 

(e)  Ibid,  ss.  17,  29. 
(/)  lUd,  s.  7. 

(g)  Ibid.  8.  37. 
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acts  with  respect  to  enfranchisements  effected  by  virtue 
tfaereof(^)» 

In  every  case  the  valuers  shall  frame  an  award,  Award. 
showing  the  amount,  nature  and  particulars  of  the 
compensation,  which  will  be  a  full  satisfaction  of  all 
manorial  rights  except  such  as  are  reserved  by  the 
48th  section  of  the  act(i). 

The  award,  after  all  objections  (if  any)  thereto  have  conflnnation 
been  determined  by  a  commissioner,  or  an  assistant  com-  ^  *^ 
misBioner,  is  to  be  confirmed  under  the  bands  and  seal 
of  the  commissioners,  and  registered  at  their  office, 
and  ft  copy  of  the  award  is  to  be  entered  on  the  court 
rolls  of  the  manor,  but  the  latter  is  not  essential  to  its 
validity  (A).  When  the  award  has  been  confirmed  the 
enfranchisement  deed  must  be  prepared,  either  in  the 
form  directed  by  the  act  (/)  or  as  near  thereto  as  cir- 
cumstances will  admit,  or  by  deed  in  any  other  form 
which  the  parties,  with  the  commissioners'  consent, 
may  think  fit(m).  The  lord  is  bound  to  execute  the 
deed  within  twenty-eight  days  after  its  approval  by 
the  commissioners,  on  its  being  tendered  to  him  for 
that  purpose  (n).  The  deed  will  take  effect  from  the 
time  of  the  execution  by  the  lord,  and  will  vest  the 
land  in  the  party  to  whom  it  is  conveyed,  free  from 
any  incumbrances  affecting  the  manor  (o). 

It  already  appears  that  payment  of  the  enfranchise*  charges  on 
ment  consideration  may  be  deferred  for  ten  years  from 
the  completion   of  the   enfranchisement  (jt?).     Any 
charge  under  the  act  shall  be  a  first-charge  on  the 


i 


h)  15  &  16  Vict  c.  51,  s.  7.     See  ante,  p.  270. 

f)  15  &  16  Vict  c.  51,  s.  7. 
(k)  Ibid.  s.  9. 
(/)  See  post. 
(m)  Ibid,  8.  11. 
in)  Ibid, 
(o)  Ibid, 
(p)  Ibid,  s.  7,  ante,  p.  282. 
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landS|  and  have  priority  over  all  incambrances  affecN 
ing  the  land,  (except  tithe  commatation,  rent-charges  or 
drainage  charges,)  notwithstanding  the  actual  priority 
in  point  of  time  of  such  incumbrances ;  but  to  give 
such  priority  the  consent  of  the  parties  interested  in 
incambrances  which  affected  the  land  on  30th  June^ 
1852,  must  be  obtained  (q).  The  form  of  the  charge 
is  to  be  a  certificate  under  the  hands  and  seal  of  the 
commissioners^  and  is  set  forth  in  the  schedule  to  the 
act(r);  but  it  may  be  in  any  other  form  approved 
by  the  commissioners,  and  is  to  be  entered  on  the 
court  rolls  («).  These  certificates  are  transferable  by 
endorsement  in  the  form  prescribed  by  Ihe  aet,  or  to 
the  like  effect  (t),  and  are  liable  to  the  same  stamp 
duties  as  mortgages  and  transfers  thereof  (te). 
Correction  of     The  Commissioners  may  correct  and  supply  any 

errors  in  •'  « 

award,  deed  manifest  error  or  omission  iti  any  award,  deed  of  en- 
franchisement or  charge,  under  the  Copyhold  Act, 
1852,  or  any  other  instrument  authorized  by  that  act 
to  be  made  or  issued  by  the  commissioners.  This  is 
to  be  done  after  such  notice  to  the  parties  as  the  com- 
missioners shall  deem  sufficient;  but  it  can  only  be 
effected  within  five  years  after  the  execution  of  the 
instrument  to  be  corrected  («). 

Any   agreement,  valuation,    schedule,    award,    or 

power  of  attorney  under  the  act,  is  exempt  from  stamp 

duty  (y). 

compensa-        Besides  the  compensation  to  be  paid  to  the  lord,  the 

steward.       Steward  for  the  time  being  of  any  manor,  of  which  any 


(q)  15  &  16  Vict.  c.  57,  s.  10. 

(r)  Seepo«^. 

(s)  15  &  16  Vict.  c.  51,  8.  12. 

(0  Ibid,  8.  13. 

(tt)  Ibid.  8. 14.    See  13  &  14  Vict.  c.  97,  Sched.  tit  Mortgage. 

(x)  15  &  16  Vict.  c.  51,  8.  15. 

ly)  Ibid,  s.  50. 
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lands  shall  be  enfranchised  under  the  Copyhold  Act, 
1852,  shall,  on  every  such  enfranchisement,  be  entitled 
to  receive  from  the  tenant,  as  a  compensation  for  the 
trouble  of  such  steward  about  such  enfranchisement, 
and  for  the  extinguishment  of  his  office,  such  a  sum 
of  money  as  the  commissioners  may  direct ;  and  in 
the  absence  of  such  direction,  such  a  sum  as  will 
amount  to  one  set  of  fees  on  surrender  and  admittance 
to  each  of  the  tenements  included  in  such  enfranchise- 
ment, such   fees  to  be  calculated  according  to  the 
reasonable  custom  or  usage  prevalent  in  the  manor 
whereof  such  lands  shall  be  parcel ;  and  in  case  the 
parties  differ  about  the  same,  the  amount  shall  be  as- 
certained by  the  commissioners.     If  more  than  one 
set  of  fees  be  demanded  by  the  steward,  the  commis- 
sioners may  moderate  and  tax  the  amount  of  such  fees 
to  sach  sum  as  shall  appear  to  them  just  and  reason- 
able (z).    The  steward,  in  consideration  of  such  com- 
pensation, shall  prepare  and  deliver  to  the  tenant  a 
proper  deed  of  enfranchisement  duly  executed  by  the 
lord,  without  making  any  charge  for  the  same,  or  for 
completing  the  enfranchisement,  save  stamp  duty  and 
parchment  (a).      A  copy  of  the  award  is  to  be  en- 
tered on  the  court  rolls  (b).    The  certificate  of  charge 
of  the  consideration  for  enfranchisement  is  to  be  en- 
tered on  the  court  rolls  of  the  manor  (c);   but  the 
charge  for  such  entry  is  not  prescribed.    The  steward 
shall  only  charge  such  a  sum  as  the  commissioners 
shall  direct  for  the  entry  on  the  court  rolls  of  the 
manor  of  a  charge  by  a  tenant  having  a  limited  inte- 
rest of  the  expenses  of  enfranchisement,  and  the  consi- 

(»)  15  &  16  Vict,  c  51,  8.  19.     See  ante,  pp.  218—224. 

(a)  Ibid. 

(b)  Ibid,  8.  9. 

(c)  Ibid.  8.  12. 
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deration  for  \t(d).  After  any  enfranchisement  effected 
under  the  act,  the  parties  interested  in  the  lands  en- 
franchised may  inspect  the  coart  rolls  of  the  manor^ 
and  demand  copies  thereof,  upon  payment  of  such  fees 
as  shall  be  fixed  by  the  commissioners  (e).  After  all 
the  lands  of  a  manor  shall  have  been  enfranchised, 
the  lord  or  party  having  the  custody  of  the  coart  rolls 
of  the  manor  may  g^iye  them  np  to  the  commissioners; 
bat  ieill  parties  interested  in  the  lands  may  inspect  sach 
court  rolls,  and  obtain  copies  thereof,  upon  payment  of 
such  fees  as  to  the  commissioners  may  seem  proper(f). 
Title  of  the  We  havc  already  seen  (g)  that  the  title  of  the  lord 
manOT.  *  of  a  manor  enfranchising  copyholds  is  an  important 
point  for  consideration  in  effecting  enfranchisements  at 
common  law.  The  lords  empowered  to  enfranchise 
ander  the  Copyhold  Act,  1852,  include  the  lord  or 
lords  of  any  manor,  whether  seised  for  life  or  in  tail, 
or  in  fee  simple,  and  all  ecclesiastical  lords  seised  in 
right  of  the  church  (A),  or  otherwise,  and  lords  farmers 
holding  under  them,  and  any  body  politic,  corporate 
or  collegiate,  and  all  lords  seised  of  any  manor,  whe- 
ther they  have  or  have  not  an  absolute  power  of  selling 
or  disposing  of  the  same  (t).  A  party  proposing  to 
enfranchise  must  be  satisfied  that  the  lord  has  such 

(d)  15  &  16  Vict  c.  51,  8.  32. 

(e)  Tbid,  8.  20. 
(/)  Ibid.  B.  21. 

(g)  Antey  pp.  250-252. 

(A)  See  14  &  15  Vict.  c.  104 ;  16  &  17  Vict  c.  57. 

(0  15  &  16  Vict  c.  51,  8.  52.  See  4  &  5  Vict  c  ZS,  s.  102. 
Certain  general  provisions  of  the  Copyhold  Act,  1841,  as  to  the 
alienation  of  copyholds,  are  expressly  extended  to  manors  be- 
longing to  the  crown,  4  &  5  Vict  c.  35,  s.  97— see  ss.  84 — ^96, 
or  to  the  Duchy  of  Lancaster ;  but  the  other  provisions  of  that 
act  are  not  applicable  to  such  manors,  IHd,  s.  98 ;  but  the  pos- 
sessions of  the  Duchy  of  Cornwall  are  altogether  exempted  from 
the  operation  of  that  act.  The  Commissioners  of  Woods  and 
Forests  have  power  to  enfranchise  copyholds  held  of  crown 
manors,  an<0,  p.  251,  n.  (/). 
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ftn  estate  or  power  as  comes  within  the  ahove  descrip- 
tion. It  is  apprehended  that  many  cases  will  arise,  in 
which  the  concurrence  of  trustees  and  of  mortgagees 
having  the  legal  estate  will  be  essential;  the  word 
seised  will  not  include  a  mere  equitable  owner,  or  the 
owner  of  an  equity  of  redemption  subject  to  a  mort- 
gage in  fee. 

Previous  to  any  enfranchisement  under  the  Copy-  Declaration 
hold  Act,  1852,  the  lord  and  steward,  if  they  shall  see  me^^"'"^'' 
fit,  and  if  there  shall  be  no  steward,  then  the  lord 
alone,  may  make  a  solemn  declaration  in  such  form 
as  the  said  commissioners  shall  direct,  and  to  be  taken 
and  subscribed  as  solemn  declarations  are,  by  5  &  6 
Will.  4,  c.  62,  directed  to  be  taken  and  subscribed, 
stating  therein  the  nature  and  extent  of  the  estate  and 
interest  of  the  lord  in  the  manor  of  which  he  is  such 
lord,  and  the  date  and  short  particulars  of  the  deed, 
will  or  other  instrument,  under  which  he  claims  or 
derives  title,  and  the  name  and  style  or  other  designa* 
tion  or  description  of  the  person  in  whose  name  the 
court  of  any  such  manor  was  then  last  holden,  and 
the  date  or  time  of  the  holding  of  such  court,  and  the 
incumbrances,  if  any,  whether  by  mortgage,  judgment 
or  otherwise,  which  afPect  such  mfinor.  The  commis- 
sioners are  directed  to  approve  of  such  title  for  the 
purposes  of  the  act,  which  approval  shall  be  testified 
under  their  hands  and  seal  upon  such  evidence  alone, 
unless  they  shall  be  of  opinion  that  further  information 
is  necessary  in  the  respects  aforesaid ;  but  if  the  said 
commissioners  shall  consider  that  such  evidence  does 
not  fully  and  truly  disclose  all  such  particulars  as  are 
necessary,  or  if  no  such  declaration  shall  be  made,  or 
if  the  lord  shall  refuse  or  decline,  or  fail  to  give  such 
information  and  evidence  as  they  shall  deem  proper 
and  necessary  to  show  a  satisfactory  primd  facie  title 
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in  the  lord,  or  in  persons  claiming  under  or  in  trust 
for  him^  and  if  the  said  commissioners  shall  consider 
either  that  the  title  of  the  lord  is  not  satisfactory,  or 
that  the  incumbrancers  should  be  protected,  then,  if 
they  think  the  justice  of  the  case  requires  it,  they  may 
direct  that  the  enfranchisement  consideration  shall  be 
invested  in  the  manner  directed  by  the  39tb  section  of 
the  act  (&). 

When  the  lard  applies  to  the  commissioners  to  effect 
an  enfranchisement,  the  tenant  may  require  them  to 
satisfy  themselves  in  such  way  and  by  such  evidence 
as  they  shall  see  fit  of  the  title  of  such  lord  to  the 
manor  of  which  the  lands  are  held(Z).  This  is  a 
necessary  precaution  to  prevent  a  lord  apparently  en- 
titled to  a  manor  receiving,  without  right,  the  enfran- 
chisement consideration  from  the  tenant. 

All  enfranchisements  are  to  be  by  deed(m),  to  take 
effect  from  the  execution  thereof  by  the  lord,  but  not 
before,  and  shall  be  effectual  to  vest  the  land  thereby 
conveyed  in  the  person  to  whom  the  estate  shall  be 
conveyed,  "free  from  any  estates,  rights,  titles  to  dower 
and  freebench,  interests,  incumbrances,  claims  or  de- 
mands affecting  the  manor  of  which  the  same  lands 
are  holden  (»)." 
Remedy  in        If  any  enfranchisement  consideration  money  shall 
ceipt^ofoon-  be  paid  to  any  lord  whose  title  shall  thereafter  prove 
lord'i^v^g^  to  be  bad  or  insufficient,  the  rightful  owner  of  the 
defective      manor  or  his  representatives  may  recover  against  such 
lord  or  his  representatives  the  amount  or  value  of  such 
consideration  as  money  had  and  received  to  the  use  of 
such  rightful  owner,  and  interest  thereon  at  the  rate  of 

(*)  15  &  16  Vict.  c.  51,  8.  22. 

(/)  Ibid,    See  4  &  5  Vict  c.  35,  s.  58. 

(m)  See  form,  post, 

in)  15&16Victc.51,  8. 11. 


^m^i^l^unii    P  ■  ■    "■!  >• 
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52.  per  centum  per  annum  from  the  time  of  sucb  title 
proving  to  be  bad  or  insufficient  (o). 

The  expenses  of  the  proceedings,  *^  and  all  expenses  Expenses  of 
which  in  the  judgment  of  the  commissioners  may  heSndertho 


act. 


incidental  thereto,  whether  for  the  proof  of  title,  the 
production  of  documents,  expenses  of  witnesses,  or 
otherwise,"  shall  be  borne  by  the  party,  whether  lord 
or  tenant,  who  shall  have  required  the  enfranchisement. 
Bat  the  certificate  of  the  commissioners  or  of  an  as- 
sistant commissioner  is  necessary  before  any  costs  or 
expenses  can  be  recovered ;  and  any  differences  which 
may  arise  as  to  this  shall  be  settled  by  the  commis- 
sioners or  assistant  commissioner,  whose  certificate 
shall  be  final  (p).  The  remedies  for  the  recovery  of 
the  sum  mentioned  in  the  certificate  are  prescribed  (q). 
When  a  lord,  compelling  an  enfranchisement,  shall  Lord  having 

1  t**i  •  *i     limited  in- 

be  an  ecclesiastical  corporation  or  a  corporation  sole  terest  or  cor- 
net having  an  absolute  power  of  sale,  or  shall  have  ^^  ^^ 
only  a  limited  interest  in  the  manor  or  be  a  trustee 
thereof,  the  expenses  of  the  proceedings  for  efi^ecting 
the  enfranchisement,  and  all  expenses  which  in  the 
judgment  of  the  commissioners  may  be  incidental 
thereto,  whether  for  the  proof  of  title,  the  production 
of  documents,  expenses  of  witnesses,  or  otherwise  (the 
amount  thereof  being  subject  to  the  approval  and  cer- 
tificate of  the  commissioners),  shall  be  paid  out  of  the 
first  monies  to  be  received  for  any  enfranchisement  to 
he  efiected  under  the  act,  when  the  consideration  shall 
be  a  gross  sum  of  money;  and  when  the  consideration 
shall  not  be  a  gross  sum  of  money,  then  the  expenses 
shall  be  charged  with  interest  not  exceeding  4/.  per 

(o)  15  &  16  Vict.  c.  51,  8.  47. 
(p)  Ibid,  8.  SO.    See  16  &  17  Vict  c.  57,  s.  10. 
iq)  15  &  16  Vict  c  51,  s.  30 ;  and  see  S8.  17,  18,  and  4  &  5 
Vict  c  35,  8.  70. 
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cent,  on  the  manor  or  other  lands  settled  or  held  there* 
with,  in  such  manner  as  to  the  commiasioners  may  seem 
fit  (r). 

When  the  tenant  compelling  the  enfranchisemeiit 
shall  have  only  a  limited  interest  in  the  lands  enfran- 
chisedy  or  be  a  trustee  thereof,  he  may  charge  the  ]a^ 
mentioned  expenses,  the  amount  thereof  being  subject 
to  the  commissioners'  approval,  on  the  lands  enfi«ii* 
chised ;  and  such  expenses  and  also  a  gross  sum  of 
money,  the  consideration  money  for  the  enfranchise- 
ment, may  be  charged  by  a  simple  entry  on  the  court 
rolls  of  the  manor,  with  interest  thereon  at  4/.  per  cent 
on  the  lands  enfranchised  (s).  Any  gross  sum  or  rent- 
charge  constituting  the  consideration  for  the  enfran* 
chisement  is  to  have  priority  over  any  sum  so  charged 
(by  the  tenant)  for  the  expenses  (t). 

In  all  cases  of  enfranchisement  under  the  copyhold 
acts,  all  costs  payable  by  any  persons  interested  therein 
are  to  be  settled  by  the  commissioners  or  assistant 
commissioner  pursuant  to  the  provisions  of  the  Copy- 
hold Act,  1852,  and  no  costs  or  expenses  shall  be 
recoverable  from  any  person  relating  to  any  enfran- 
chisement until  certified  by  the  commissioners  or  aa 
assistant  commissioner  to  have  been  reasonably  and 
properly  incurred  («). 

The  expense  of  defining  boundaries  of  lands  under 
the  act  are  to  be  borne  by  the  party  who  applies  to  the 
commissioners,  unless  they  shall  otherwise  direct  (»)• 

After  the  final  confirmation  of  any  schedule  of 
apportionment  under  the  former  copyhold  acts,  and 
from  and  after  the  final  enfranchisement  of  any  land 
under  the  Copyhold  Act,  1852,  or  the  former  acts,  the 


(r)  15  &  16  Vict  c.  51,  s.  31 ;  16  &  17  Vict  c  57, 
(s)  15  &  16  Vict.  c.  51,  s.  32. 

(0  Ibid- 

(tt)  16  &  17  VicL  c  57,  s.  10. 

(:r)  15  &  16  Vict  c.  51,  s.  24. 


Id 
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several  lands  inctoded  in  any  sueb  enfranchisement 
aball  thenceforth  cease  to  be  subject  to  the  customs  of 
boroagh  English  or  gayelkind^  or  to  any  other  eus- 
toHiary  mode  of  descent,  or  to  any  custom  relating  to 
dower  or  freebench^  or  tenancy  by  the  curtesy  of  Eng- 
land, or  to  any  other  custom  whatever^  and  all  the 
laws  relating  to  descents,  or  to  estates  of  dower^  or 
estates  by  the  curtesy  of  England,  which  shall  for  the 
time  being  affect  and  be  applicable  to  lands  held  in 
free  and  common  socage^  shall  thenceforth  affect  and 
be  applicable  to  the  lands  included  in  every  such  en- 
franchisement.     There  is  a  saving  of  the  right  to 
curtesy,  or  dower  or  freebencb,  of  any  person  who 
shall  have  been  married  before  such  enfranchisement 
shall  have  been  completed.     The  custom  of  gavel- 
kind, as  the  same  then  existed  and  prevailed  in  the 
county  of  Kent,  is  also  saved  from  the  operation  of 
the  act(^). 

When  any  award  under  the  Copyhold  Act,  1852,  or  Effect  of 
the  prior  copyhold  acts,  is  confirmed  under  the  hands  gfJl^^^rcon- 
and  seal  of  the  commissioners,  or  any  enfranchisement  ^^^^*^"' 
deed  or  instrument  executed  by  them,  this  shall  be 
conclusive  evidence  that  all  the  directions  in  relation 
to  the  enfranchisement  intended  to  be  effected  by  such 
award  or  deed  have  been  obeyed  and  performed,  and 
no  such  award,  deed  or  instrument  shall  be  impeached 
by  reason  of  any  omission,  mistake  or  informality 
therein,  or  on  account  of  any  want  of  any  notices  or 
oonsents  required  by  the  acts,  or  on  account  of  any 
defects  or  omissions  in  any  previouis  proceedings  in 
the  matter  of  such  enfranchisement  (z). 
Where  land  enfranchised  under  the  Copyhold  Act,  previous 

leases  not  af- 
fected 
{y)  15  &  16  Vict  c.  51,  s.  34.   See  4  &  5  Vict  c.  35,  ss.  79,  81» 

anU,  pp.  264,  273. 

(«)  15  &  16  Vict  c.  51,  s.  33. 

02 
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1852,  or  the  prior  acts,  was  immediately  before  such 
enfranchisement  subject  to  any  subsisting  lease  or 
demise  at  will,  or  for  any  greater  interest,  the  freehold 
into  which  such  estate  is  so  converted  shall  be  the  re* 
version  immediately  expectant  upon  such  lease  or  de- 
mise at  willy  and  the  rents  and  services  reserved  and 
made  payable  upon  such  lease  or  demise  shall  be  in* 
cident  and  annexed  to  such  reversion ;  and  the  cove- 
nant or  agreement,  whether  express  or  implied  on 
the  part  of  both  the  lessor  and  lessee,  shall  nm  with 
the  land,  and  with  the  reversion  respectively,  and  such 
enfranchisement  shall  not  prejudice  or  affect  any  right 
of  distress,  entry  or  action  accruing  in  respect  of  such 
lease  or  demise  (a). 
Commonable  The  act  is  not  to  deprive  any  tenant  of  any  com- 
monable ri^ht  to  which  he  may  be  entitled  in  respect 
of  the  lands  enfranchised,  but  such  right  shall  continue 
attached  thereto  notwithstanding  the  same  shall  have 
become  freehold  (6). 
wins  and  No  enfranchisement  under  the  act  shall,  except  as 

not  affected,  therein  is  mentioned,  affect  the  rights  or  interests  of 
any  person,  in,  to,  or  out  of  the  lands  enfranchised 
under  any  will,  settlement,  mortgage  or  otherwise, 
but  the  right  of  every  such  person  shall  continue  to 
attach  upon  the  lands  enfranchised,  in  the  same  way, 
•as  nearly  as  may  be,  as  if  the  freehold  had  been  com- 
prised in  and  had  been  devised,  conveyed,  chained,  or 
otherwise  disposed  of  by  the  will,  settlement,  mort* 
gage  or  other  instrument  or  disposition  under  which 
any  such  person  shall  claim  (c). 
Rights  to  Unless  with  the  express  consent  in  writing  of  the 

&c?re8erVed.  lord  or  tenant,  the  rights  of  any  lord  or  tenant  to  any 

(o)  15  &  16  Vict.  c.  51,  8. 44.    See  6  &  7  Vict  c  28,  ss.  8—10. 

(b)  15  &  16  Vict  c.  51,  s.  45. 

(r)  Ibid,  8.  46.    See  4  &  5  Vict  c.  35,  s.  81,  ante,  p.  27S. 
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mines  or  minerals,  or  the  working  thereof,  or  the 
rights  or  privileges  of  any  lord  in  respect  of  fairs,  &c., 
and  of  sporting  and  fishing,  are  not  afibcted  hj  any 
enfranchisement  {d). 

If  any  tenant,  or  person  claiming  to  be  tenant,  shall  Defective 
after  payment  by  him  of  any  enfranchisement  consi-  tenant. 
deration,  be  evicted  from  the  lands  enfranchised  by 
an  adverse  claimant,  such  tenant  or  person  may  claim  ' 
the  repayment  of  such  consideration  against  the  lands 
enfranchised,  and  the  amount  thereof  shall  be  a  charge 
on  such  lauds,  and  carry  interest  at  the  rate  of  42.  per 
centum  per  annum,  from  the  time  of  such  eviction(e). 

In  certain  cases  a  power  to  purcliase  copyhold  Lord's  power 
lands  is  given  to  the  lord  of  the  manor  in  case  he  can 
satisfy  the  commissionera  that  any  land  proposed  hy 
any  tenant  to  be  enfranchised  under  the  act  will,  by 
the  change  of  tenure,  prejudicially  affect,  in  enjoyment 
or  value,  the  mansion  house,  park,  gardens  or  pleasure 
grounds  of  the  lord  {f).  And  the  lord  having  a  limited 
interest  may  charge  the  purchase  money  on  the 
manor  (^). 

There  are  also  various  other  provisions,  as  for  the 
sale  of  rent-charges  by  lords  of  manors  having  a 
limited  estate  or  interest  (A),  and  respecting  other  mat- 
ters, de  quibus  nunc  perscribere  longum  est. 

By  the  Charitable  Trusts  Act,  1853,  the  secretary  Provision  in 
of  the  Board  of  Charitable  Commissioners  constituted  Trusts  Act, 
under  that  act  is  made  a  corporation  sole,  by  the  name 
of  **The  Treasurer  of  Public  Charities,"  in  whom 
land  holden  upon  trust  for  a  charity  nqay  in  certain 
cases  be  vested  without  any  conveyance,  by  order  of 

(d)  15  &  16  Vict  c.  51,  8.  48. 

(e)  Ibid,  8.  47. 
(/)  Ibid.  8.  25. 
(g)  Ibid.  8.  26. 

(A)  Ibid.  88.  36^38. 


OJ  CompuUori/  JSafrajtckUement. 
the  Court  of  Cbancer)'  or  other  jadge  having  jaris- 
diction  under  that  act.  But  no  Testing  order  shall 
take  effect  in  respect  of  any  oopjbold  land  withont 
the  consent  of  the  lord  of  the  maoDr,  and  the  Coort  of 
Chancery  or  inch  jadge  may  direct  ench  periodical 
or  other  paymmt,  as  anch  court  or  judge  may  think 
fit,  to  he  made  to  the  lord  of  the  manor  in  compensa- 
tion for  fines  or  other  profits  which  would  have  be- 
come due  upon  death  or  admittance  of  tenants  (i). 
(i)  le  &  IT  Vict.  c.  1S7,  ».  48. 


C^e  (ttopglbolti  acta. 


THE   COPYHOLD  ACT,   1841. 

4  &  5  Victoria,  c.  35. 

An  Act  far  the  Commutation  of  certain  Manorial 
Rights  in  respect  of  Lands  of  Copyhold  and 
Customary  Tenure,  and  in  respect  of  other  Lands 
subject  to  such  Rights,  and  for  facilitating  the 
Enfranchisement  of  such  Lands,  and  for  the 
Improvement  of  such  Tenure  (a), 

[2l8t  June,  1841.] 

^appointment  of  Commissioners. 

Whereas  it  is  expedient  to  provide  the  means  for  an  4  <Sf  5  Vkt. 
adequate  compensation  for  the  rents,  fines,  and  heriots      ^'  ^^* 
payable  to  the  lords  of  manors,  in  respect  of  lands  of 
copyhold  and  customary  tenure,  and  in  respect  of  other 
lands  subject  to  such  payments,  or  any  of  them,  and 
for  facilitating  the  voluntary  enfranchisement  of  such 
lands,  and  for  improving  such  tenure  :    Be  it  therefore 
enacted,  that  the  tithe  commissioners  for  England  and  Appoint- 
Wales  for  the  time  being,  shall  be  the  commissioners  SSioner^"^" 
for  carrying  this  act  into  execution ;    and  that,  should 
the  same  not  be   fully  carried  into  effect  before  the 
duties  of  the  said  tithe  commissioners  shall  cease,  it 
shall  be  lawful  in  such  case  for  one  of  her  majesty's 
principal  secretaries  of  state,  to  appoint  any  number 
of  fit  persons  to  be  commissioners  to  carry  this  act  into 
execution,  in  the  place  of  such  commissioners  so  ceasing 
to  act,  and  at  pleasure  to  remove  any  one  or  more  of 

(a)  Id  citing  or  referring  to  this  act  in  other  acts  or  legal  instru- 
ments, it  is  sufficient  to  use  the  expression  "The  Copyhold  Act,  1841  /' 
15&16VicUc5I,  S.54. 
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4^5  Vict,  the  commissioners  so  appointed,  so  chat  the  number  of 
g»  35.  commissioners  shall  never  exceed  three ;  and  upon 
every  vacancy  in  the  oflSce  of  commissioner  some  other 
fit  person  shall  be  appointed  to  the  said  office  in  like 
manner ;  and  until  such  appointment  it  shall  be  lawful 
for  the  remaining  commissioners  or  commissioner  to 
act  as  if  no  such  vacancy  had  occurred. 


style  of  com- 
mlMionen. 


To  have  a 

common 

seal. 


InstrumenU 
sealed  to  be 
received  in 
evidence. 


Commlfsion- 
ers  to  report 
to  secretary 
ofstete. 


Annual  re- 
port to  be 
laid  before 
parliament. 


Style  of  Commissioners,  S^c. 

II.  That  the  commissioners  acting  in  the  execudon 
of  this  act  shall  be  styled  **  The  Copyhold  Commis- 
sioners," and  shall  have  their  office  in  London  or  West- 
minster ;  and  they,  or  any  two  of  them,  may  sit  from 
time  to  time,  as  they  deem  expedient,  as  a  board  of 
commissioners  for  carrying  this  act  into  execution ;  and 
the  said  commissioners  shall  cause  to  be  made  a  seal 
of  the  same  board,  and  shall  cause  to  be  sealed  or 
stamped  therewith  all  agreements  and  awards  or  ap- 
portionments confirmed  by  the  said  commissioners  in 
pursuance  of  this  act ;  and  all  such  agreements,  awards, 
apportionments,  and  other  instruments  proceeding  from 
the  said  board,  or  copies  thereof,  purporting  to  be  sealed 
or  stamped  with  the  seal  of  the  said  board,  shall  be  re* 
ceived  in  evidence  without  any  further  proof  thereof; 
and  no  agreement,  award,  or  apportionment  shall  be 
of  any  force,  unless  the  same  shall  be  sealed  or  stamped 
as  aforesaid. 

Annual  Reports. 

III.  That  the  said  commissioners  shall  from  time  to 
time  give  to  any  one  of  her  majesty's  principal  secre- 
taries of  state,  such  information  respecting  their  pro* 
ceedings,  or  any  part  thereof,  as  the  said  principal  se- 
cretary of  state  shall  require,  and  shall  once  in  every 
year  send  to  one  of  the  principal  secretaries  of  state  a 
general  report  of  their  proceedings ;  and  every  year 
such  general  report  shall  be  laid  before  both  houses  of 
parliament  within  six  weeks  after  the  receipt  of  the 
same  by  such  principal  secretary  of  state,  if  parliament 
be  sitting,  or  if  parliament  be  not  sittings  then  within 
six  weeks  after  the  next  meeting  thereof. 
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IV.  That  it  shall  be  lawful  for  the  said  commissioners  r       T — 
from  time  to  time,  to  employ  such  of  the  assistant  com-  appoint  and 
missioners  appointed   under  the  provisions  of  an  act  £^*c5^. 
passed  in  the  sixth  and  seventh  years  of  the  reign  of  misiionen, 
nis  late  majesty  king  William  the  Fourth,  and  intituled  Jtef^&^'w. 
An  Act  for  the  Commutation  of  Tithes  in  England  and  4,  c.  71. 
Wales  (6),  as  they  shall  see  fit,  or  to  appoint  a  sufficient 
number  of  other  persons  to  be  assistant  commissioners, 

and  also  a  secretary,  assistant  secretaries,  and  all  such 
derks,  messengers,  and  officers  as  they  shall  deem  ne- 
cessary, and  to  remove  such  assistant  commissioners, 
secretary,  assistant  secretaries,  clerks,  messengers,  or 
officers,  or  any  of  them,  and  on  any  vacancy  in  any  of 
the  said  offices,  to  appoint  some  other  person  to  the 
▼acant  office ;  and  the  persons  so  employed  or  appointed 
shall  assist  in  carrying  this  act  into  execution,  at  such 
places,  and  in  such  manner,  as  the  said  commissioners 
may  direct:  Provided  always,  that  the  said  commis- 
sioners shall  not  appoint  more  than  ten  such  assistant 
commissioners  to  act  at  any  one  time,  unless  the  lord 
high  treasurer,  or  any  three  or  more  of  the  commis- 
sioners of  her  majesty's  treasury,  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  shall,  in  the  case 
of  each  such  additional  appointment,  consent  thereto  : 
Provided  further,  that  the  number  of  such  clerks,  mes- 
sengers, and  officers  shall  be  subject  to  the  like  consent. 

Disqualification  for  Parliament, 

V.  That  no  commissioner  or  assistant  commissioner  No  commis- 
appointed  as  aforesaid,  shall  during  the  continuance  of  fQ^^ouseof^ 
such  office  be  capable  of  being  elected,  or  of  sitting  as  commons. 
a  member  of  the  house  of  commons. 

Limitation  of  operation  of  Act. 

VI.  That  no  commissioner  or  assistant  commissioner,  operation 
secretary^  or  other  officer  or  person  so  to  be  appointed,  Jp^fn"  ^ 

\h)  This  act  is  fouDded  upon  the  act  6  &  7  Wm.  4,  c,  71,  for  edto  fiye 
the  commutation  of  tithes.    The  same  persons  are  appointed  officers  yean, 
under  both  acts,  and  many  of  the  provisions  of  the  tithe  acts,  with 
slight  variations,  are  incorporated  in  this  act.     See  Shelford's  Tithe 
Commutation  Acts  and  Supplement,  3rd  ed. 

o5 
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4  if  5  Vieu  shall  hold  his  office  for  a  longer  period  than  five  years 
^'^'  next  after  the  day  of  the  passing  of  this  act,  and  thence- 
forth until  the  end  of  the  then  next  session  of  parlia- 
ment ;  and  after  the  expiration  of  the  said  period  of  five 
years,  and  the  then  next  session  of  parliament,  so  much 
of  this  act  as  authorizes  such  appointment  shall  cease  (c). 

Saiaries  tmd  AUomtmces^ 

Salaries  and  VII.  That  the  salaries  of  the  commissioners,  the  al- 
'  lowance  to  the  assistant  commissioners,  and  the  salary 
of  the  secretary,  assistant  secretaries,  clerks,  messen- 
gers and  other  officers  to  be  appointed  under  this  act, 
shall  be  from  time  to  time  regulated  by  the  lord  high 
treasurer,  or  the  commissioners  of  her  majesty's  trea- 
sury, or  any  three  of  them :  Provided  always,  that  the 
salary  of  a  commissioner  shall  not  exceed  the  sum  of 
two  thousand  pounds  a  year,  including  any  salary  to 
which  he  may  be  entitled  under  the  said  act  of  his  late 
majesty  king  William  the  Fourth ;  nor  the  allowance 
to  an  assistant  commissioner  the  sum  of  three  pounds 
for  every  day  that  he  shall  be  actually  employed  or 
travelling  in  the  performance  of  the  duties  of  his  office, 
including  any  allowance  to  which  he  may  be  entitled 
under  the  said  act ;  nor  the  salary  of  the  secretary  the 
sum  of  eight  hundred  pounds  a  year ;  and  that  the  sa- 
laries of  the  assistant  secretaries,  clerks,  messengers, 
and  other  officers  shall  be  in  fit  proportion :  Provided 
also,  that  the  said  lord  high  treasurer,  or  commissioners 
of  her  majesty's  treasury,  may  allow  to  any  commis- 
sioner or  assistant  commissioner,  secretary,  assistant 
secretary,  clerk,  manager,  or  other  officer,  any  such 
reasonable  travelling  or  other  expenses,  as  may  have 
been  incurred  by  him  in  the  performance  of  his  duties 
under  this  act,  in  addition  to  his  salary  or  allowance 
respectively. 

Payment  of  Salaries  and  Aiiomaneet. 
to  be  paid  VIII.  That  the  salaries,  allowances,  and  travelling 

udatediSiiS^  ^^^  Other  expenses  of  the  commissioners,  assistant  coiA- 

(e)  This  aet  wis  coatinaed  by  9  &  10  VicL  c.  53, 10  &  11  Vict« 
c.  101.  and  14  &  IS  Vict  c  53,  and  is  fartbcr  cootiniMd  until  ike 
1st  of  Aogust,  1854,  and  thenceforth  vntil  the  end  of  the  theft  next 
'  >n  of  Parliament,  16  &  17  VicL  c.  124. 
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missioners,  secretary,  assistant  secretary,  clerks,  mes*  4^5  Vict. 
sengers,  and  officers  as  aforesaid,  and  all  other  inci-  ^'  ^^- 
dental  expenses  of  carrying  this  act  into  execution,  not 
herein  otherwise  provided  for,  shall  he  paid  hy  the  lord 
high  treasurer^  or  the  commissioners  of  her  maiesty*s 
treasury,  out  of  the  consolidated  fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

Declaration  qf  Commissioners,  ^c. 

IX.  That  every  commissioner  shall,  before  he  shall  Declaration 
enter  upon  the  execution  of  his  office,  make  the  follow-  ^|^n^^^&c. 
ing  declaration  before  one  of  the  judges  of  her  majesty's 
courts  of  Queen's  Bench  or  Common  Pleas,  or  one  of 

the  barons  of  the  Court  of  Exchequer ;  (that  is  to  say,) 
'  I  [A*  BA  do  solemnly  declare.  That  I  will  faithfully, 
*•  impartially,  and  honestly,  according  to  the  best  of  my 
'  skill  and  judgment,  fulfil  all  the  powers  and  duties  of 

*  a  commissioner  under  an  act  passed  in  the  fourth  (d) 
'  year  of  the  reign  of  Queen  Victoria,  intituled  [here 

*  set  forth  the  title  of  this  act'].* 

And  that  every  such  assistant  commissioner  shall,  before 
he  shall  enter  upon  the  execution  of  his  office,  make 
the  like  declaration  (substituting  the  words  **  assistant 
commissioner"  for  the  word  "  commissioner'')  before 
such  judge  or  baron,  or  before  any  two  justices  of  the 
peace  for  the  county,  riding,  division,  liberty,  or  juris- 
diction wherein  such  assistant  commissioner  shall  be  re- 
sident at  the  time  of  his  appointment,  or  before  a  master 
extraordinary  in  her  majesty's  High  Court  of  Chan- 
cery (e);  and  the  appointment  of  every  such  commis- 
sioner and  assistant  commissioner,  with  the  time  when, 
and  the  name  or  names  of  the  judge,  baron,  justices,  or 
master  extraordinary  before  whom,  he  shall  have  made 
the  declaration  as  aforesaid,  shall  be  forthwith  pub- 
lished in  the  London  Gazette. 

Delegation  of  Powers. 

X.  That  the  said  commissioners  may  delegate  to  Commission- 

ers  may  dele- 
(d)  This  should  be  Jifth  year.  |**«  P<»^"' 

(«)  Masters  extraordinary  io  Chancery  are  to  cease  to  be  so 
styled,  and  are  to  be  designated  "  Commissioners  to  administer  Oaths 
in  Chancerv  in  England,"  with  all  such  powers  as  appertained  to 
the  office  of  such  roaster,  16  &  17  Vict.  c.  78,  s.  1. 
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4^5  Viet,  their  assistant  commissioners,  or  to  any  one  or  naoie 
^•^'  of  them,  such  of  the  powers  hereby  given  to  the  said 
commissioners,  as  the  said  commissioners  shall  think 
fit,  except  the  power  to  confirm  agreements,  awarda*, 
or  apportionments,  or  to  frame  forms  of  agreemeol^ 
and  other  instruments,  as  hereinafter  provided,  or  tcr 
do  any  act  herein  required  to  be  done  under  the  seal 
of  the  said  commissioners ;  and  the  powers  so  delegated 
shall  be  exercised  under  such  regulations  as  the  said 
commissioners  shall  direct ;  and  the  said  commissioners 
may  at  any  time  recall  or  alter  all  or  any  of  the  powers 
delegated  as  aforesaid,  and,  notwithstanding  the  deie^ 
gation  thereof,  may  act  as  if  no  such  delegation  had 
been  made ;  and  all  acts  done  by  any  such  assistant 
commissioner  in  pursuance  of  such  delegated  powers 
shall  be  obeyed  by  all  persons  as  if  they  had  proceeded 
from  the  said  commissioners,  and  the  non-oDservance 
thereof  shall  be  punishable  in  like  manner. 

Power  to  appoint  Attorney  for  Persons  under  Disabilities, 

XI.  That  whenever' the  lord  or  tenant  of  a  manor, 
or  any  person  interested  in  any  question  or  right  con- 
nected with  any  commutation  or  enfranchisement  under 
this  act,  shall  be  a  minor,  idiot,  lunatic,  feme  covert, 
or  under  any  other  legal  disability,  or  shall  be  beyond 
(C.  ft  E.)  (0  ^Y^Q  geas,  the  guardian,  trustees,  committee  of  the  estate, 
husband,  or  attorney  of  such  person  respectively,  or  in 
default  thereof,  or  in  case  the  party  interested  shall  be 
unknown  or  not  asertained,  then  such  person  as  maj 
be  nominated  for  that  purpose  by  the  said  commissioners 
under  their  hands  and  seal,  after  due  inquiry  shall. have 
been  made  by  them,  as  to  the  fitness  of  such  person, 
shall,  for  the  purposes  of  this  act,  be  substituted  in  the 
place  of  such  lord,  tenant,  or  other  person :  Provided 
always,  that  if  any  lord,  tenant,  or  other  person  inte- 
rested as  aforesaid,  shall  be  a  trustee  for  charitable 
purposes,  and  the  annual  value  of  the  charity  estate 
shall  exceed  fifty  pounds,  such  trustee  shall  not  sign 
any  agreement  or  power  of  attorney,  or  join  in  any 

(e)  This  act  being  very  fong  and  complex,  it  has  been  thought 
advisable  to  distinguish  the  sections  relating  to  commutation  and 
enfranchisement,  by  the  letters  (C.)  and  (£.)  in  the  margin. 


In  case  the 
lord  or 
tenant  of  a 
manor  shall 
be  under 
diiabiUtles 
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proceedings  under  this  act,  without  an  order  of  her  ma-  4^5  Vut. 
jestj*s  High  Court  of  Chancery,  to  be  applied  for  by  ^•^^' 
petition ;  but  on  such  order  being  obtained,  or  if  the 
annual  value  of  the  charity  estate  shall  not  exceed  fifty 
pounds,  such  trustee  may  sign  any  agreement  or  power 
of  attorney,  and  otherwise  join  in  any  proceedings 
under  this  act,  as  if  he  had  been  beneficially  interested 
,        in  such  charity  estate  (f). 

Power  to  appoint  Attorney* 

XII.  That  it  shall  be  lawful  for  any  lord  or  tenant  -^^^J^^^^ 
of  a  manor,  or  any  other  person  interested  in  any  com-  bypi^^of 
mutation  under  this  act,  by  a  power  of  attorney  given  »ttora^- 
in  writing  under  his  hand,  or  in  the  case  of  a  corpora- 
tion aggregate  under  the  common  seal  of  such  corpora- 
don,  from  time  to  time  to  appoint  an  agent  to  act  for 
him  in  carrying  into  execution  the  provisions  of  this 
act;  and  all  things  which  by  this  act  are  directed  or 
authorized  to  be  done  by  or  in  relation  to  any  person 
may  be  fully  done  by  or  in  relation  to  the  agent  so 
duly  authorized  of  such  person  ;  and  every  such  agent 
shall  have  full  power,  in  the  name  and  on  behalf  of  his 
principal,  to  concur  in  and  execute  any  agreement  and 
vote  in  any  question  arising  out  of  the  execution  of  this 
act,  and  make  any  inspection  and  sign  any  notice  of 
objection  under  the  provisions  of  this  act ;  and  every 
person  shall  be  bound  by  the  acts  of  any  such  agent, 
according  to  the  authority  committed  to  him,  as  fully 
as  if  the  principal  of  such  agent  had  so  acted ;  and  the 
power  of  attorney  under  which  the  agent  shall  have 
acted,  or  a  copy  thereof  authenticated  by  the  signature 
of  two  credible  witnesses,  shall,  at  the  first  meeting 
under  the  act  attended  by  such  attorney  under  such 
power,  or  whenever  requested  by  the  chairman  or  by 
any  other  interested  party  present  at  such  meeting,  be 
delivered  to  the  chairman  for  the  time  being,  and  the 
same  or  any  like  copy  shall  be  appended  to  every 
agreement  executed  by  any  such  attorney,  and  shall  be 
sent  with  it  to  the  office  of  the  said  commissioners  as 

(/)  Crown  manors  are  exempted  from  the  geoeral  operation  of 
this  acL    See  post,  ss.  97—99. 
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4^5  Vku  hereinafter  provided :   provided  always,   that  if  any 

— *•  ^ person  having  made  such  an  appointment  shall  deliver 

^^^^  notice  in  writing,  or  under  a  common  seal  (as  the  case 
attorney.  may  require),  of  the  revocation  thereof,  to  the  chairman 
at  any  such  meeting,  no  act  which  shall  be  done  by  the 
person  so  appointed  after  the  delivery  of  such  notice, 
without  a  fresh  appointment,  shall  bind  the  principal ; 
and  any  such  power  may  be  in  the  form  following  : — 

Form  of  <  Manor  of  in  the  county  of 

au^^.  '  I>  ^*  B'9  o^>  ^^-f  ^^^^  L^^  copyholder,  customary 

'  tenant,  or  freeholder,  €U  the  case  may  6e,]  of  the  said 
'  manor,  do  hereby  appoint  C.  Z).,  of,  ^c,  to  be  my 
'  lawful  attorney,  to  act  for  me  in  all  respects  as  if  I 
'  myself  were  present  and  acting  in  the  execution  of  an 
'  act  passed  in  the  fourth  (g)  year  of  the  reign  of  her 
'  present  maiesty,  intituled  T^er^  insert  the  title  of  this 
*  act^h),']     Dated  this  day  of  one  thousand 

'  eight  hundred  and 

'  (Signed)        A.  B: 

Meetings  of  Lords  or  Tenants  for  Commutation. 

Meetings  XIII.  That  any  lord  or  lords  of  any  manor  whose 

^ordsor      interest  shall  not  be  less  than  one- fourth  of  the  whole 

tenant!  of     annual  value  of  such  manor,  or  any  tenant  or  tenants  of 

twenty-one     any  manor  to  the  number  of  ten,  or  when  there  shall 

totlSbv^-    °°'  ^  '^  many  tenants  as  ten,  then  one-half  of  the 

pose  of  agree-  tenants  of  such  manor,  may  call  a  meeting  of  the  lords 

of^mmuut!  ^^  tenants  of  such  manor,  by  notice  thereof  in  writing 

tion.  under  his  or  their  hands  (i),   to  be  affixed  at  least 

^  '       twenty-one  days  before  such  meeting  on  the  principal 

outer  door  of  the  church  of  the  parish  within  the  limits 

of  which  the  said  manor  or  the  greater  part  thereof  in 

value  extends,  or  on  the  door  or  on  some  conspicuous 

part  of  some  house  or  building  wherein  the  courts  for 

the  said  manor  are  usually  held,  and  to  be  twice  at 

least  within  such  twenty-one  days  inserted  in  some 

(f )  ThiB  shovUl  have  \itibn  fifth  year. 

(a)  Instead  of  the  title  of  this  act  it  may  be  referred  to  as  **  The 
Copyhold  Act,  1841,"  IS  &  16  Vict.  c.  5l\  s.  54,  ante,  p.  295.  n. 

(t)  See  forms  of  notice  and  advertisement  of  meeting  by  lord  or 
tenants,  pott. 
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newspaper  (or  once  in  each  of  two  newspapers  pub-  4^5  VUu 
ItsYied  in  successiye  weeks)  generally  circulated  in  the      ^'^' 
coanty  within  which  the  said  manor,  or  the  greater  part 
tbereof  in  value  extends,  for  the  purpose  of  making  an 
agreement  for  the  general  commutation  of  the  rents, 
fines^  and  heriots  thereafter  to  become  due  in  respect 
of  lands  holden  of  such  manor,  and  of  the  lord's  rights 
in  timber;  and  every  lord  and  tenant  attending  such 
meeting  shall  bear  his  own  expenses  of  attendance;  and  At  such 
tbe  lord  and  tenants  who  shall  be  present  at  any  such  ™rd  an? 
meetinir  called  as  aforesaid,  such  tenants  not  beins  less  Jhree-fomthg 

®.  1  I  /.         1         /»     «  n         1    in  number  of 

m  nnmber  than  three- fourths  of  the  tenants  of  such  the  tenants 
manor,  and  the  interest  of  the  lord  and  the  interest  of  JJ^Jj^ 
the  tenants  in  the  manor  and  lands  respectively  not  value  of  the 
being  less  than  three-fourths  of  the  interest  in  the  value  the  manor 
thereof  respectively!  computing  the  interest  of  tenants  ™*y  agree  on 

1         -/T        ••j'j/fv-  j^  1      terms  for  the 

as  faerematter  is  provided  (Ar),  may  proceed  to  make  general  com- 
and  execute  such  an  as^reement  as  is  hereinafter  men-  ™™i***?°  ®^ 

i>»i  •/.!  r»  1  rents,  fines, 

tioned  for  the  commutation  of  the  rents^  tines  and  tec 
heriots  thereafter  to  become  due  in  respect  of  the  lands 
holden  of  the  said  manor,  and  of  the  lord's  rights  in 
timber ;  and  if  expressly  agreed  between  such  lord  and 
tenants,  the  commutation  may  be  made  to  extend  to 
rights  in  mines  and  minerals,  but  otherwise  shall  not 
extend  to  or  affect  such  rights ;  and  thereupon  such 
agreement  shall  be  reduced  into  writing,  and  a  memo- 
randum or  minute  thereof  shall  be  signed  by  the  per- 
sons so  agreeing  to  such  commutation,  or  by  their 
respective  agents  (/). 

Terms  of  Agreement  for  Commutation. 

XIV.  That  such  ai^reement  for  a  commutation  of  the  Terms  on 
rights  of  the  lord  may  be  for  the  payment  of  an  annual  menS  iS^ 
sum  by  way  of  rent-charge  (m),  and  of  a  small  fixed  ^  ma^e. 
fine  upon  death  or  alienation,  which  shall  in  no  case 
exceed  the  sum  of  five  shillings,  such  rent-charge  to 
commence,  either  in  whole  or  in  part,  according  as  the 
said  commissioners  shall  direct,  from  the  date  herein- 

(h)  See  sect.  17,  post. 

(/)  See  forms  post,  Nos.  4,  7. 

(m)  See  Copyhold  Act,  1843,  s.  1,  and  Copjrhold  Act,  1844,  e.  5. 
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4^5  Fid.  after  mentioned  (ii)  (except  where  otherwise  directed 
^*^»  hy  the  said  commissioners),  and  to  be  valued  and 
Yariable  (when  such  rent-charge  shall  exceed  twenty 
shillings)  according  to  the  price  of  com(o)»  in  like 
manner  as  is  mentioned  and  provided  with  r^^ard  to 
the  tithe  commutation  rent-charge  in  and  by  the  said 
act  for  the  commutation  of  tithes  in  England  and  Wales; 
and  the  amount  of  every  such  rent-charge  may  be 
specifically  stated  in  such  agreement,  or  separate  rent- 
charges  may  be  therein  agreed  upon  between  the  lord 
and  any  one  or  more  tenants,  parties  to  the  agreement^ 
or  the  agreement  may  provide  that  the  entire  rent- 
charge,  uough  stated  therein,  shall  be  subject  to  in- 
crease or  diminution  by  the  valuers  to  be  appointed  as 
hereinafter  mentioned,  to  such  an  amount  per  coitum 
as  shall  be  therein  expressed,  or  that  such  separate 
rent-charges  as  aforesaid  shall  be  subject  to  increase  or 
diminution  to  a  given  amount  per  centum,  in  certain 
events  to  be  specified  in  the  agreement;  and  the  agree- 
ment may  also  determine  the  apportionment  for  each 
tenant,  or  it  may  provide  that  the  entire  rent-charge, 
or  the  apportionment  thereof,  shall  be  fixed  by  such 
valuers,  subject  to  the  approbation  of  the  said  com- 
missioners ;  and  it  may  be  agreed  that  so  much  of  the 
rent-charge,  to  be  apportioned  as  aforesaid  in  respect 
of  the  lands  of  any  tenant,  as  shall  be  in  lieu  of  fines,  or 
other  manorial  rights  to  which  such  tenant  would  not 
be  liable  thereafter  during  his  tenancy,  shall  not  com- 
mence until  the  period  of  the  next  act  or  event  on 
which  a  fine  or  such  other  manorial  right  would  have 
become  payable  or  due,  and  that  the  amount  of  such 
rent-charge  shall  be  then  increased  accordingly  (p);  but 
such  agreement  shall  not  fix  the  time  for  the  com- 
mencement of  the  rent-charge  to  be  apportioned  in  re- 
spect of  the  lands  of  any  tenant  who  shall  not  be  party 
to  such  agreement;  and  all  other  provisions  may  be 
made  for  carrying  into  execution  the  intention  of  the 

(n)  Sect.  36 — that  is,  the  first  January  next  after  the  coDfirma- 
tion  of  the  apportionment. 

(o)  See  Copyhold  Act,  1852,  s.  41,  jMst. 
(p)  See  sect.  23,  jMst. 
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parties  and  of  this  act,  so  that  nothing  in  such  agree-  4^5  Vict. 
ment  contained  (unless  every  tenant  included  therein  ^•^^' 
shall  be  a  party  thereto)  shall  exclude  or  prevent  the 
exercise  of  the  powers  hereinafter  contained  for  appor- 
tioning the  rent-charge  according  to  the  particular 
circumstances  of  each  tenement  (^),  and  for  the  relief  of 
tenants  for  life  and  other  persons  in  the  cases  herein- 
after provided  for ;  and  such  agreement  may  fix  a  scale 
of  fees  to  be  payable  to  the  steward  (r)  from  and  after 
the  confirmation  of  the  apportionment,  but  so,  never- 
theless, as  not  to  affect  the  interests  of  any  steward  in 
office  at  the  time  of  the  passing  of  this  act  who  shall 
hold  his  office  for  life  or  during  good  behaviour,  or  of 
any  steward  of  a  manor  so  in  office  as  aforesaid  where 
the  usage  shall  have  been  such  as  in  the  opinion  of  the 
said  commissioners  to  lead  to  a  just  expectation  that 
the  steward  will  hold  his  office  during  his  life  or  good 
behaviour;  and  such  agreement  may  provide  for  the 
costs  of  the  proceedings  under  this  act(«),  subject  to 
the  approbation  of  the  said  commissioners :  provided 
always,  that  in  case  of  doubt  or  difference  as  to  the  suf- 
ficiency of  interest  of  the  parties  to  any  such  agreement, 
the  decision  of  the  said  commissioners  thereon  shall  be 
conclusive ;  and  every  agreement  so  made  and  executed, 
and  confirmed  in  manner  hereinafter  mentioned  (^), 
shall  be  binding  on  all  persons  interested  in  such  manor 
or  lands. 

Consideration  for  Commutatum. 

XV.  That  such  agreement  for  a  commutation  of  the  CommutA- 
rights  of  the  lord  as  aforesaid  may  also  be  for  the  pay-  JJSSeincra^* 
ment  of  a  fine  on  death  or  alienation  (u),  or  at  any  fixed  sideiation  of 
period  or  periods  to  be  agreed  upon  by  the  parties,  J^  ^^ 
every  such  fine  to  be  fixed  by  the  agreement  or  to  be  aiiei»tiOT,  or 
subject  to  increase  or  diminution  by  the  valuers,  to  be  period? 
appointed  as  hereinafter  mentioned,  to  such  an  amount       ^^-^ 

(9)  See  sect.  28,  p<at, 

(r)  See  anU,  pp.  218—224. 

(s)  See8ect30,)iost 

(0  Seesect.  23,  post,  p.  311. 

\u)  See  secto.  31,  36,  54,  pai«. 
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4^5  Vict  per  centiim  as  shall  be  expressed  in  such  agreement, 
^•^  bat  in  either  case  to  be  valued  in  bushels  of  wheat, 
barley,  and  oats,  in  the  same  manner  as  the  tithe  com- 
mutation rent-charge,  and  to  be  subject,  in  like  manner 
as  such  rent-charge,  to  variation  according  to  the  prices 
ascertained  by  the  advertisement  provided  for  by  the 
said  act  for  the  commutation  of  tithes  in  England  and 
Wales,  to  be  published  next  before  the  time  of  the 
happening  of  the  act  or  event  on  which  the  fine  shati 
become  payable  (o). 

Provisional  Agreement  for  Commutation, 

Provisional  XVI.  That  the  said  lord  and  tenants  present  at  such 
mMyhemSie.  meeting  shall  elect  a  chairman  (the  vote  of  the  lord 
(c.)  being  reckoned  as  equal  to  one- third  of  the  whole 
number  of  votes,  and  the  votes  of  the  tenants  being 
reckoned  individually),  who  shall  forthwith  proceed  to 
ascertain  the  number  and  interest  of  the  lord  and 
tenants  then  present  in  person  or  by  their  agents ;  and 
in  case  it  shall  thereupon  appear  that  the  persons  pre- 
sent at  such  meeting  are  not  sufficient  in  number  and 
interest,  or  a  sufficient  portion  are  not  willing  to  make 
and  execute  such  an  agreement  as  shall  be  binding  on 
all  persons  interested  therein,  it  shall  be  lawful,  not- 
withstanding, for  any  number  of  the  persons  present  to 
make  and  execute  a  provisional  agreement  of  the  like 
form  and  tenor  (x);  and  every  such  provisional  agree- 
ment which  shall  be  executed  within  six  calendar 
months  from  the  day  of  such  meeting,  by  such  persons 
as  would  have  been  sufficient  in  number  and  interest  to 
make  a  binding  agreement  at  such  meeting,  shall  be  as 
binding  as  if  the  same  had  been  sufficiently  executed  at 
such  meeting. 

Voting  at  MeetingSy  S^c. 

XVII.  That  the  proportional  interest  of  the  tenants, 
so  far  as  relates  to  their  power  to  make  such  agreement, 
or  provisional  agreement,  or  to  appoint  valuers,  or  to 
give  any  notice  to  the  said  commissioners  or  assistant- 
Co)  See  Copyhold  Act,  1843,  8. 1 ;  Copyhold  Act,  1844,  s.  5,  and 
Copyhold  Act,  1852. 8.  41. 
(f )  See  form,  No.  8,  post. 
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purpose  of 
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(C.) 
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commissioners,  as  bereinafler  provided,  shall  be  com-  4  jp  5  Vict. 
puted  in  manner  hereinafter  mentioned ;  that  is  to  say,  ^•^- 
the  interest  of  every  tenant  liable  to  fines  arbitrary  or 
uncertain  in  amount  shall  be  estimated  according  to  the 
proportional  sum  at  which  their  lands  shall  be  rated  to 
the  relief  of  the  poor  in  the  parish  or  place  wherein  the 
-same  are  situated,  and,  if  any  lands  shall  not  be  dis- 
tinctly rated,  then  in  respect  of  such  lands  according  to 
the  rules  by  which  property  of  the  same  kind  is  in  the 
4aid  parish  rated  to  the  relief  of  the  poor  {y) ;  and  when 
such  rating  cannot  be  ascertained,  then  the  interest  in 
respect  thereof  shall  be  estimated  at  such  proportion, 
not  exceeding  two-thirds  of  the  last  fine  arbitrary  paid 
on  admission  to  the  said  lands,  as  the  chairman  at  the 
said  meeting  shall  consider  nearest  in  amount  to  the 
yearly  value  of  the  same  lands ;  the  interest  of  tenants 
liable  to  fines  certain  shall  be  estimated  according  to 
such  rule  as  shall  be  specially  made  for  the  occasion  by 
the  said  commissioners  on  the  application  of  the  lord  or 
tenants  by  whom  the  meeting  shall  have  been  called,  or, 
ht  want  of  sncfa  rule,  as  if  the  annual  value  of  their 
respective  lands  were  one-half  of  the  amount  of  such 
fine  certain ;  the  interest  of  tenants  liable  to  heriots  in 
kind  shall  in  respect  of  such  liability  be  estimated  ac- 
cording to  such  rate  as  shall  be  specially  made  for  the 
occasion  by  the  said  commissioners  on  such  application 
as  aforesaid,  or,  for  want  of  such  rule,  at  one-fifth  of 
^  annual  value  of  their  respective  lands,  as  nearly  as 
the  same  can  be  estimated  by  the  chairman  at  any  such 
meeting ;  and  the  interest  of  no  person  shall  be  com- 
puted in  respect  of  a  copyhold  estate  who  has  not  been 
admitted  tenant  thereof  according  to  the  custom  of  the 
manor,  or  who  has  made  an  absolute  surrender  of  all 
his  estate  and  interest  therein;  and  It  shall  be  lawful 
for  the  said  commissioners  to  make  special  rules  re- 
specting the  computation  of  the  interests  of  tenants 
liable  to  fines  certain,  heriots,  rights  in  timber,  and 
other  manorial  rights  (if  any)  which  mav  be  the  sub- 
jects of  any  proposed  commutation,  on  the  application 


(9)  The  Stat  6  &  7  Will.  4,  c.  71, 1. 19, 
of  compntiDg  the  ioterett  of  parties. 


eoBtaias  the  atme  node 
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4^5  Vieu  or  with  the  consent  of  a  majority  of  the  parties  inte- 
*^'^^'      rested,  and  previous  to  the  execution  of  any  agreement, 
and  such  rules  shall  have  the  same  force  as  if  made  by 
this  act. 


Meetings 
maybe 
adjourned, 
notice  iMing 
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(C.) 


Agreement 
to  be  in  the 
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commission- 
en  ahall 
direct. 
(C.) 


Commission- 
ers to  frame 
and  circulate 
forms,  &c. 
(C.  ft  £.) 


Adjournment  of  Meetings. 

XVIII.  That  in  case  an  adjournment  of  the  said 
meeting  shall  for  any  cause  be  desired  by  a  majority  in 
number  of  the  persons  attending  such  meeting  ia  per-* 
son  or  by  attorney  as  aforesaid,  the  chairman  shall 
adjourn  the  meeting  to  any  time  and  place  then  by  him 
to  be  declared,  and  so  from  time  to  time  in  case  the 
same  shall  be  in  like  manner  desired  by  a  majority  in 
number  of  the  persons  attending  such  meeting  as  afore- 
said ;  and  notice  of  every  such  adjourned  meeting  shall 
be  given  under  the  hand  of  the  chairman,  and  shall  be 
affixed  in  a  conspicuous  place  on  the  outside  of  the 
building  in  which  such  meeting,  or  the  last  adjournment 
thereof,  shall  have  been  holden,  and  shall  be  ouee 
advertised  in  a  newspaper  as  aforesaid  (z);  and  the  like 
order  of  proceeding  shall  be  observed  at  every  such 
adjourned  meeting  ;  and  every  thing  done  at  any  such 
adjourned  meeting  shall  be  as  valid  as  if  done  at  the 
original  meeting  (a). 

Form  of  Agreement, 

XIX.  That  every  such  agreement  shall  bear  date  on 
the  day  on  which  the  first  signature  is  attached  thereto, 
or  to  the  memorandum  or  minute  thereof,  and  shall  be 
in  such  form  as  the  commissioners  shall  from  time  to 
time  direct,  or  to  the  like  effect. 

Forms  to  he  framed  by  Commiisioners. 

XX.  That  the  said  commissioners  shall  frame  and 
cause  to  be  printed,  so  soon  as  conveniently  may  be 
after  their  appointment  or  beginning  to  act,  forms  of 
notices  and  agreements,  and  such  other  instruments  as 
in  their  judgment  will  further  the  purposes  of  this  act, 
and  supply  all  or  any  of  such  forms  to  any  person  or 
persons  requiring  the  same,  or  to  whom  the  said  com- 

(s)  See  anU,  s.  13,  p.  302. 
(a)  See  form,  No.  4,  pott. 
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inissioners  shall  think  fit  to  send  the  same,  for  the  use  4^5  Viet, 
of  any  lord  or  copyholder  or  other  tenant  desirous  of     *^-^^' 
putting  this  act  into  execution  (6). 

Determination  of  Suits,  Differences^  and  Boundaries. 

XXI.  That  if  any  action  or  suit  shall  be  pending  Suits  and 
touching  the  right  to  or  amount  of  any  fines,  heriots,  or  fo^i3?OT" 
otber  manorial  rights  (e),  or  touching  the  situation  or  boundaries 
boundary  of  any  manor  or  lands,  or  if  any  difference  ^^^J^ 
shall  arise  whereby  the  making  and  executing  of  any  "J?^*?*: 
such  agreement,  or  of  any  enfranchisement  under  this 
act)  shsdl  be  hindered  {d),  it  shall  be  lawful  for  the  lord 
and  tenants  or  claimants,  being  parties  to  such  action, 
suit,  or  difference,  to  submit  the  same  to  reference  by 
any  writing  under  their  respective  hands,  containing  an 
agreement  that  such  submission  shall  be  made  a  rule  of 
any  of  her  Majesty's  courts  of  law,  upon  such  terms  of 
reference  as  the  said  parties  may  agree  upon ;  and  the 
decision  of  the  arbitrator  or  arbitrators  named  in  the 
said  reference  shall  be  final  and  conclusive  on  all  per- 
sons ;  and  when  such  arbitrator  or  arbitrators  shall  be 
appointed  for  the  purpose  of  determining  any  unknown 
or  disputed  boundary  of  any  manor  or  lands,  he  or 
they  shall  and  may  have  and  exercise  all  the  powers 
which  may  be  exercised  by  any  referee  appointed  under 
and  by  virtue  of  the  provisions  of  an  act  passed  in  the 
third  year  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  intituled  "  An  Act  to  authorize  the  iden-  2  &  3  wiu.  4, 
tifying  of  Lands   and   other    Possessions  of  certain  ^' 
Ecclesiastical  and  Collegiate  Corporations" (e):  pro- 

(6)  See  forms,  pott, 

(c)  See  sect.  39,  post. 

(d)  See  sects.  39,  67,  and  15  &  16  Vict.  c.  51,  s.  24,  pott, 

(«)  Any  dignitaries  and  officers  of  the  several  cathedral  and 
collegiate  churches  and  chapels,  heads  and  fellows  and  scholars  of 
the  several  colleges  and  halls  in  the  universities  of  Oxford  and 
Cambridge,  and  of  Winchester  and  Eton,  being  owners  of  manors, 
&c.,  may  enter  into  an  agreement  of  reference  or  deed  of  sub- 
mission with  their  lessee  or  lessees,  copyhold  or  customary  tenant 
or  tenants,  sub-lessee  or  sub- lessees,  undertenant  or  undertenants, 
or  with  the  owner  or  owners  of  any  other  hereditaments  adjoining 
to  or  mtermixed  with  the  said  manors,  messuages,  lands,  tene- 
ments, tithes,  or  hereditaments,  whereby  it  shall  be  agreed  that  any 
unknown  or  disputed  boundaries  or  quantities  of  such  manors, 
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A  8i5  Viet,  vided  bevertheleas,  that  no  venon^  being  owner  o€ 

^'  ^'      estate  ia  a  manor  or  lands  less  in  the  whole  than  aa 

messuages,  lands,  tenements,  tithes,  or  hereditaments,  or  anj  part 
thereof,  shall  be  referred  to  the  adjudication  of  referees  to  be 
agreed  upon  and  named  by  the  parties  interested.  Such  referee 
or  referees  shall  be  fully  authorised  to  make  surveys,  ma^,.  aad 
admeasurements  of  the  manors,  ficc,  or  any  part  thereof,  and  may 
summon  witnesses  and  examine  them  on  oath  (which  oath  he  or 
they  are  thereby  authorized  to  administer)  touching  or  concerning 
any  of  the  matters  or  things  so  referred;  and  may  call  for  the 
production  of  all  surveys,  maps,  deeds,  books,  papers,  and  wrkiogs 
ia  the  custody  or  power  of  any  of  the  parties  to  the  said  reference, 
or  of  aov  other  person  or  persons,  concerning  the  matters  in  question. 
The  referee  or  referees,  and  the  necessary  consenting  parties,  after 
sufficient  investigation  of  all  the  matters,  may  make  an  award  or 
awards  in  writiog,  under  haiui  and  seal,  with  a  map  or  maps  drawn 
thereupon  or  thereunto  annexed,  upon  parchment  or  vellum,  and 
shall  award,  identify,  and  describe  the  boundaries^  quaatitiea,  par- 
ticulars,  and  situations  of  the  said  manors,  &c.,  which  award  or 
awards,  when  signed  and  sealed  by  the  parties  to  the  reference  and 
the  necessary  consenting  parties,  shaft  be  forever  afterwards  binding 
upon  all  parties,  and  final  and  conclasive  as  to  all  matters  therwa 
contained  or  thereby  referred  to.    (2  &  3  WilU  4,  c.  80,  s.  l.> 

In  the  case  of  any  ecclesiastical  corporation  sole,  the  agreement  of 
reference,  and*  also  the  approbation  of  the  award,  shall,  in  the  case 
of  a  bishop,  be  executed  by  the  archbishop  of  the  province  testifying 
his  consent  thereto ;  or  in  case  of  a  dean,  by  the  dean  and  chapter 
testifying  their  consent  thereto ;  or  in  the  case  of  an  arehdeacoo, 
prebendary,  or  other  ecclesiastical  corporation  sole,  shall  be  exe- 
cuted by  the  archbishop  or  bishop  of  the  diocese  testifying  his  con- 
sent thereto.     (Ihid.  s.  2.) 

Any  tenant  or  tenants  in  tail  or  for  life  or  lives,  and  the  guardians, 
husbands,  committees,  or  altomies  of  or  acting  for  any  lessees^  copy- 
hold or  customary  tenant  or  tenants,  or  undertenants,  who  at  the 
time  of  making  any  such  reference  sliall  be  respectively  infants, 
femes  covert,  or  of  unsound  mind,  or  beyond  the  seas,  or  under  any 
other  legal  disability,  may  sign,  seal,  and  deliver  any  agreement  of 
reference  or  deed  of  submission,  or  approbation  of  any  award  or 
awards  and  map  or  maps,  authorized  by  the  act  to  be  made.  (^Ifnd, 
s.3.) 

The  agreements  or  deeds  of  reference,  awards  and  maps  are  to  be 
deposited  in  the  re{;istry  of  the  archbishop,  bishop,  or  dean  and 
chapter,  or  proper  officer  of  colleges  and  halls^  and  the  documents 
are  to  be  produced  for  inspection  upon  payment  of  the  prescribed  fee. 
{Ibid,  s.  4.) 

The  expenses  attending  every  such  reference  shall  be  paid  by  the 
parties  thereto,  in  such  manner,  shares  and  proportions  as  they  shall 
agree  ;  and  in  case  of  no  such  agreement,  then  all  such  expenses,  or 
so  much  thereof  as  shall  not  be  provided  for  by  such  agreement, 
shall  be  paid  and  borne  by  the  said  parties  in  equal  moieties.  (I^mL 
s.  5.) 
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immediate  estate  of  fee  simple  or  fee  tail,  or  corre-  4^5  Vict, 
spending  copyhold  estate,  shall  be  empowered  to  suhmit  ^'^^' 
to  any  such  reference,  so  as  to  bind  any  person  in  re* 
version,  remainder,  or  expectancy,  without  the  consent 
of  the  said  commissioners ;  and  that  it  shall  be  lawful 
lor  the  said  commissioners,  if  they  shall  think  fit  so  to 
do,  but  not  otherwise  necessary,  to  direct  that  any  per- 
son in  reversion,  remainder,  or  expectancy,  whom  they 
sball  deem  to  be  interested  therein,  shall  be  made  a 
party  to  such  reference. 

Consent  required  to  Agreements  for  Commutation  and 

Enfranchisement. 

XXII.  Provided  always,  and  be  it  enacted,  that  in  consents  to 
every  case  in  which  any  manor  or  lands  shall  be  held  Jj5!5|^®^ 
under  any  archbishop,  bishop,  dean,  dean  and  chapter,  ments. 
archdeacon,  or  any  ecclesiastical  or  other  corporation,    ^^'  *  ^'^ 
or  any  body  politic,  and  in  every  case  in  which  any 

such  person,  ecclesiastical  or  other  corporation,  or  body 
politic,  or  patron  of  any  living,  shall  be  interested  in 
any  manor  or  lands  to  the  extent  of  one- third  of  the 
value  thereof,  computed  as  to  such  lands  as  aforesaid, 
or  if  it  shall  appear  to  the  said  commissioners  that  the 
interests  of  such  person,  ecclesiastical  or  other  corpo- 
ration, or  body  politic,  would  be  affected  by  the  com- 
mutation or  enfranchisement  under  this  act,  no  agree- 
ment to  be  made  and  executed  under  this  act  shall  be 
deemed  to  be  executed  by  the  said  lord  and  tenants 
unless  the  consent  of  such  person,  ecclesiastical  or  other 
corporation,  or  body  politic  shall  be  given  under  the 
hand  or  seal  of  the  person,  ecclesiastical  or  other  cor- 
poration, or  body  politic,  or  patron  of  such  living  giving 
the  same ;  and  such  consent  shall  be  annexed  to  the 
agreement  for  commutation  or  enfranchisement,  and 
taken  as  part  thereof. 

Confirmation  of  Agreements, 

XXIII.  That  every  such  agreement,  as  soon  as  may  Agreements 
be  after  it  shall  have  been  executed  by  the  lord  a"d  *^^'P;:jj^g 
tenants  to  the  number  and  value  as  aforesaid,  shall  be  commis- 
sent  by  the  chairman  of  the  meeting,  or  by  the  person  '"*°®/c'j 

in  whose  custody  it  shall  then  be,  to  the  office  of  the 
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A  8f  S  VieL  said  commissioners ;  and  the  said  commissioners,  hf 
^^^'  themselves  or  by  some  assistant  commissioner,  shaft 
cause  inquiry  to  be  made,  and  shall  require  such  proof 
as  will  be  satisfactory  to  them,  whether  or  not  it  oug^t 
to  be  confirmed ;  and  if  they  shall  be  satisfied  that  ir 
ought  to  be  confirmed,  the  said  commissioners  shall 
confirm  the  agreement  under  their  hands  and  seal,  and 
shall  add  to  such  agreement  the  date  of  the  confimn* 
tion,  and  shall  publish  the  fact  of  such  confirmatioa^' 
and  the  date  thereof,  within  the  manor,  in  such  way  as 
they  shall  deem  fit ;  and  every  such  confirmed  agrees 
ment  shall  be  binding  on  all  persons  interested  in  tbe 
said  manor,  and  on  all  persons  interested  in  the  said 
lands,  and  shall  not  be  liable  to  be  invalidated  l^ 
reason  of  any  doubt  or  question  as  to  the  sufficiency  in- 
the  number  and  interest  of  the  parties  entering  into 
such  agreement  (/) :  provided  always,  that  it  shall  be 
lawful  for  the  said  commissioners,  by  themselves  or  by 
some  assistant  commissioner,  at  their  discretion,  if  tbe 
circumstances  of  the  case  shall  in  their  opinion  require 
it,  to  direct  that  the  rent-charge  to  be  paid  by  any  par* 
ticular  tenant  or  tenants  shall  not  commence  until  the 
period  of  the  next  act  or  event  on  which  the  fine  or 
other  manorial  right  for  which  such  rent-charge  shall 
be  commuted  would  have  become  due  and  payable,  and 
that  the  amount  of  such  rent-charge  shall  be  then 
increased  in  such  proportions  as  the  said  commissioners 
or  assistant  commissioner  shall  think  proper. 

Appointment  of  Valuers  for  Commutation. 

Appointment  XXIV.  That  at  the  said  meeting  for  commutation,  or 
°'^^cT  ®*  some  adjournment  thereof,  or  at  some  other  meeting 
to  be  called  in  like  manner,  either  before  or  after  tbe 
confirmation  of  the  agreement,  such  agreement  not  be- 
ing an  imperfected  provisional  agreement,  valuers  shall 
be  appointed,  in  manner  hereinafter  mentioned  (^),  for 

the  purpose  of  making  such  valuations,  apportionments 

't 

(/)  See  Copybold  Act,  1852,  s.  33.  and  Morrii  v.  Duhe  of  Nor- 
foik,  9  Sim.  493,  as  to  relief  in  equity  against  a  confirmed  agreement 
obtained  by  fraud.  ^ 

(g)  See  sect.  38,  post. 
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and  schedules  as  shall  be  required  for  carrying  the  said  4  3f  6  Vict,, 
agreement  into  execution  ;  and  in  case  such  commuta-      <^-  ^^' 
tioD  shall  be  agreed  to  be  made  in  consideration  of  a 
pent-charge  payable  to  the  lord  and  fixed  by  the  agree- 
ment, the  tenants  present  at  such  meeting  shall  appoint 
a  Taluer  or  valuers  ;  and  in  case  the  majority  in  respect 
of  number  and  the  majority  in  respect  of  value  (com- 
puted as  aforesaid)  shall  not  agree  upon  the  appoint- 
ment, then  they  shall  appoint  two  or  such  other  even 
itumber  of  valuers  as  shall  be  then  agreed  on  by  such 
tenants,  half  of  such  number  of  valuers  to  be  chosen 
by  a  majority  in  respect  of  number  and  the  other  half 
by  a  majority  in  respect  of  value  (computed  as  afore- 
said) of  the  tenants  then  present  in  person  or  by  their 
^ents ;  but  in  case  such  commutation  shall  be  in  con- 
sideration of  a  rent-charge,  the  amount  whereof  shall 
not  be  fixed  by  the  agreement,  but  shall  be  liable  to  in- 
crease or  diminution  by  the  valuers,  or  shall  be  left  to 
be  determined  by  them,  with  the  approbation  of  the 
said  commissioners,  then  and  in  either  of  the  said  cases 
one  half  of  the  number  of  valuers  shall  be  appointed  by 
the  lord,  or  the  majority  of  the  lords  in  value,  and  the 
other  half  by  the  tenants  in  manner  aforesaid,  or  such 
respective  parties  may  concur  in  the  appointment  of 
one  or  more  valuer  or  valuers  ;  and  any  question  which 
may  arise  as  to  the  regularity  of  the  appointment  of 
such  valuer  or  valuers  shall  be  decided  by  the  said 
commissioners. 

Valuers  to  act  on  Commissioners*  Instructions, 

XXV.  That  as  soon  as  may  be  after  the  choosing  Valuation, 
such  valuers,  and  after  the  confirmation  of  the  said        ^^'^ 
agreement,  the  said  valuers  shall  apply  to  the  said  com- 
missioners for  instructions  as  to  the  duties  to  be  per- 
formed  by    them   pursuant   to   such   agreement,   and 
having  received  such  instructions  shall  proceed  to  make 
and  send  in  to  the  said  commissioners  such  valuations, 
apportionments  and  schedules  as  they  shall  require; 
and  whenever  an  even   number  of  valuers   shall   be 
chosen,  it  shall  be  lawful  for  the  said  commissioners, 
by  any  writing  under  their  hands  and  seal  (to  be  com- 
municated either  together  with  or  as  soon  as  conve^* 
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4^5  Vict. 
c.  35. 


Valuers  may 
enter  on 
lands,  Sec. 
(C.) 


Not  to  act 
until  he 
shall  have 
made  a  de- 
claration. 


Stewards  to 
fiimish  in- 
formation re- 
quired by 
the  valuers  or 
the  commia- 
sioners ; 
(C.) 
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niently  may  be  after  the  said  instructions),  to  ap{>oint  a 
fit  and  proper  person  to  be  an  umpire  between  such 
valuers ;  and  the  decision  of  the  umpire  on  the  ques- 
tions in  difference  between  the  valuers  shall  be  binding 
on  them  respectively,  and  shall  be  adopted  by  them  re- 
spectively in  their  valuation. 

Entry  on  Lands  and  Declaration  by  Valuers, 

XXVI.  That  the  said  valuers  and  umpires  respec- 
tively (if  as  to  such  umpires  it  shall  become  necessary 
for  them  to  act  respectively),  and  their  agents  or  ser- 
vants, at  all  reasonable  times,  may,  on  producing  aa 
authority  under  the  hand  and  seal  of  the  said  commis- 
sioners or  assistant  commissioners,  enter  upon   any  of 
the  lands  and  premises  affected  by  such  agreement, 
and  make  an  admeasurement,  plan  and  valuation  or  in- 
spection  of  the  same,  without  being  subject   to   any 
action  or  molestation  for  so  doing :  Provided  always, 
that  no  valuer  or  umpire  shall  be  capable  of  acting 
until  he  shall  have  made  and  subscribed  before  the  said 
commissioners  or  some  assistant   commissioner,    or  a 
justice  of  the  peace  or  master  extraordinary  in   chan- 
cery, a  solemn  declaration  to  the  same  purport  and 
effect  as  the  declaration  hereinbefore  directed   to  be 
made  by  the  said  commissioners  (A),  substituting  only 
the  proper  description  of  the  office  held  by  such  person 
for  that  of  a  commissioner ;  which  declaration  it  shall 
be  lawful  for  the  said  commissioners,  assistant  commis- 
sioner, justice  of  the  peace  or  master  extraordinary  to 
administer;  and  every  such  declaration  so  made  and 
subscribed  shall  be  countersigned  by  the  person  before 
whom  the  same  shall  have  been  made,  and  shall  be 
sent  by  him  to  the  office  of  the  said  commissioners. 

Information  to  be  supplied  by  Steward  and  Tenants, 

XXVII.  That  for  the  purpose  of  enabling  the  said 
valuers  to  make  such  valuations,  apportionments  and 
schedules,  and  otherwise  to  facilitate  commutations 
under  this  act,  the  steward  of  the  manor  for  the  time 


(h)  See  ante,  sect  9,  p.  299. 
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befog  shall  (i),  on  request  by  the  said  valuers,  or  any  4^6  Vieu 
of  them  respectively,  or  the  chairman  of  any  meeting      ^*  ^^' 
or  adjournment  thereof,  or  of  any  three  tenants  having 
s^ned  the  notice  of  an  intended  meeting,  make  out,  so 
far  as  his  information   may  enable  him,  within  such 
period  and  in  such  manner  as  the  said  commissioners 
shall  direct,  a  correct  statement  in  writing  of  the  several 
tenants  of  the  said  manor,  and  of  the  respective  lands 
to  which  they  shall  respectively  stand  admitted  for  life 
or  otherwise,  or  which  they  shall  hold  subject  to  fines, 
heriots,  or  other  manorial  rights,  and  of  the  amount  to 
which  the  same  lands  are  rated  to  the  relief  of  the  poor, 
so  far  as  he  can  distinguish  or  estimate  the  same,  and 
of  the  amounts  received  by  the  lords  on  account  of  the 
three  last  heriots  in  respect  of  any  such  lands,  and  of 
any  other   information  which  the  said  commissioners 
shall   from   time   to   time  direct,   and  which  as  such 
steward  he  can  procure  and  produce  without  prejudice 
to  the  rights  and  interests  of  the  lord  of  the  said  manor ; 
and  the  said  steward  shall  produce  the  said  statement 
for  inspection   at   any  such   meeting  or  adjournment 
thereof,  on  being  paid  for  the  same  as  hereinafter  pro- 
vided, and  shall  deliver  to  or  allow  any  extracts  thereof 
as  to  such  rating  to  be  taken  by  the  chairman  of  such 
meeting,  and  shall,  upon  request  by  the  said  valuers, 
and  being  paid  as  aforesaid,  deliver  to  them  respectively 
a  true  copy  of  such  statement  or  the  parts  thereof 
required  by  them ;  and  for  preparing  such  statement 
the  said  steward  shall  receive  from  the  person  requiring 
the  same  such  a  remuneration  as  shall  have  been  agreed 
upon,  or,  in  case  of  diflTerence,  such  a  sum  as  the  said 
commissioners  shall  under  their  hands  and  seal  order 
and  direct,  and  for  copies  or  extracts  thereof  the  sum 
of  fourpence  for  every  seventy-two  words ;    and  the  and  make  a 
said  steward  for  the  time  being,  or,  if  there  siiall  be  no  f  Jate*J^en°as 
steward,  the  lord,  shall,  within  three  calendar  months  thecommis- 
after  the  signature  of  the  said  agreement,  or  whenever  ^g®"  ™*^ 
required  by  the  said  commissioners,  make  out  and  send 
to  the  said  commissioners  such  information^  and  in  such 

(t)  See  Form,  pott,  iDdicating  the  particulars  of  informatioQ  to  be 
fafnished  to  the  Copyhold  Commissioners  by  the  steward  of  th& 
manor  previous  to  an  enftanchmment  under  the  Copyhold  Acts. 

p  2 
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4^5  VieL  form,  as  the  said  commissioners  shall  from  time  to  time 
^•^  require,  and  as  the  said  steward,  or,  if  there  shall  be  no 
steward,  the  lord,  can  procure  and  produce,  without 
stewn^  prejudice  as  aforesaid ;  and  for  the  purpose  of  ascer- 
intomSioa  ^Aining  ^^^  sg^"  of  any  tenants  it  shall  be  lawful  for  the 
from  tenant*.  Steward  or  lord  to  apply  personally,  or  by  letter  sent 
am  ftc?  ^y  P^s^»  ^^^  addressed  to  the  particular  tenant  at  bis 
usual  place  of  abode,  for  such  information,  and  every 
tenant  refusing  or  neglecting  for  the  space  of  twenty^ 
one  days  to  give  such  information  shall  not  be  entitled 
to  have  any  amendment  made  in  such  schedule  by 
reason  of  any  error  the  steward  may  commit  in  inserting 
such  age,  or  to  object  to  the  apportionment  hereinafter 
mentioned,  by  reason  of  such  mis-statement  of  age, 
unless  the  said  commissioners  shall  see  cause  otherwise 
Penaitjon  to  direct ;  and  any  tenant  falsely  stating  his  or  her  age 
deftuit!^'  shall  forfeit  and  pay  such  sum,  not  exceeding  the  sum 
of  ten  pounds,  as  the  said  commissioners  shall  under 
their  hands  order  and  direct,  and  which  shall  be  added 
to  the  amount  to  be  payable  by  him  or  her  under  the 
apportionment,  and  recoverable  in  like  manner,  and 
applied  in  and  towards  the  costs  of  apportionment  or 
other  costs  of  commutation  as  the  said  commissioners 
shall  direct,  or  shall  be  recoverable  by  distress  or  action 
as  hereinafter  provided  with  respect  to  costs  payable 
under  this  act ;  and  the  said  steward  shall  receive  for 
the  said  schedule,  and  the  expense  of  application  as  to 
ages  and  rates,  such  sum  as  the  said  commissioners 
shall  think  fit  and  proper  to  allow  for  the  same,  with 
the  other  costs  of  apportionment ;  and  in  like  manner 
such  steward  or  lord  shall  from  time  to  time  make  out 
and  send  to  the  said  commissioners,  upon  request,  all 
statements,  schedules  and  information  which  thev  shall 
from  time  to  time  require,  from  the  court  rolls,  quit 
rentals  and  other  documents  of  the  like  nature  ;  and  in 
case  default  shall  be  made  by  the  steward  or  lord  in 
complying  with  any  such  request,  he  shall  forfeit  such 
sum  and  sums,  not  exceeding  the  sum  of  ^ve  pounds, 
as  the  said  commissioners  shall  from  time  to  time  in 
their  discretion  order  and  direct,  and  which  sums  shall 
be  deducted  from  any  compensation  to  be  awarded  or 
sum  to  be  allowed  to  him  under  this  act. 
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4i^5Vtet. 

Circumstances  to  be  considered  by  Valuers.  ^'  ^^' 

XXVIII.  That  when  the  said  valuers  shall  be  soVriuewto 
instructed  by  the  said  commissioners,  pursuant  to  such  ticiUa/cir- 
agreement,  they  shall  accordingly  proceed  in  the  dis-  cum«tence« 
cnarge  of  the  duty  intrusted  to  them ;  and  in  every  into  con- 
case  in  which  the  agreement  shall  have  provided  that  «Me»tion. 
the  rent-charge  or  (where  the  commutation  shall  be 
for  the  payment  of  a  fine  on  death  or  alienation)  that 
the  commutation  fine  shall  be  subject  to  increase  or 
diminution  by  the  valuers,  or  that  the  amount  of  the 
rent-charge  shall  be  fixed  by  them,  the  said  valuers 
shall  proceed  to  determine,  within  the  limit  prescribed 
by  the  agreement,  the  amount  of  increase  or  diminution, 
or  shall  ascertain  the  amount  to  be  paid  by  way  of 
rent-charge  (as  the  case  may  require);  and  the  said 
valuers  shall  afterwards,  or  where  the  rent-charge  shall 
be  specifically  stated  in  the  agreement,  and  shall  not 
have  been  apportioned  thereby,  shall  at  once  proceed 
to  apportion  the  total  sum  to  be  paid  by  way  of  rent- 
charge;  and  in  regulating  the  amount  of  rent-charge, 
and  also  in  making  such  apportionment,  the  said  valuers 
shall  take  itito  account  the  facilities  for  improvement 
and  all  other  circumstances  relating  to  the  land  which 
$hall  be  included  in  such  commutation,  and  shall  make 
due  allowance  for  the  same ;  and  shall  also  take  into 
consideration  the  relative  situations  of  the  lord  when 
tenant  for  life  or  having  other  limited  interest,  and  the 
respective  rights  of  such  lord  and  of  those  entitled  in 
remainder  or  reversion  to  the  manor^  and  what  portion 
of  such  rent-charge  should  be  paid  to  such  lord,  being 
tenant  for  life  or  having  other  limited  interest,  and  how 
the  residue  thereof  should  be  applied,  and  whether  the 
whole  of  such  rent-charge,  or  whether  only  a  part 
thereof,  should  be  paid  to  the  lord,  being  tenant  for  life 
or  having  other  limited  interest  in  the  manor;  and  when 
the  tenant  shall  have  only  a  life  estate  or  other  limited 
interest  in  his  land  it  shall  be  lawful  for  the  said  valuers 
to  state  what  proportion  (if  any)  of  the  rent-charge  to 
be  paid  in  respect  of  such  land  should  be  deferred  until 
the  next  act  or  event  in  which  a  fine  would  become  due 
to  the  lord  ;  and  the  said  valuers  shall  also  state  gene- 
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^t^SVict.  rally  whether,  and  in  what  cases,  in  their  opinion,  the 
^'  ^^'  payment  of  the  rent-charge,  or  of  part  thereof,  should 
be  deferred,  and  shall  state  such  other  particulars  as 
may  enable  the  said  commissioners  to  defer  payment  of 
the  whole  rent-charge,  or  of  any  part  thereof,  if  tbey 
shall  think  fit ;  and  the  said  valuers  shall  state  the 
amount  of  the  fine  (not  exceeding  five  shillings)  to  be 
thereafter  payable  upon  death  or  alienation  in  respect 
of  each  tenement ;  and  they  shall,  if  so  instructed  by 
the  commissioners,  make  an  apportionment  of  the  costs 
of  the  proceedings  under  this  act,  subject  likewise  to 
the  approbation  of  the  said  commissioners ;  and  it  shall 
also  be  lawful  for  the  said  valuers  to  make  such  other 
allowances  as  they  shall  deem  just  for  the  particular 
circumstances  of  the  several  tenements,  so  that  such 
allowances  shall  not  be  inconsistent  with  the  said  agree- 
ment for  commutation,  and  the  instructions  received 
from  the  said  commissioners. 

Deposit  of  Valuation^  and  Meeting  for  hearing  Objections 

thereto. 

Schedules  of      XXIX.  That  as  soon  as  the  valuations,  apportion- 
be^dTOMit^  ments,  or  schedules  to  be  so  made  by  the  said  valuers 
forinapec-     as  aforesaid  shall  have  been  sent  to  the  said  commis- 
mMti^^ap-   sioners,  they  shall  cause  a  copy  of  the  same  to  be  de- 
pojnjed  fof    posited  in  the  hands  of  the  steward  for  the  time  being 
jectiraS.^      of  the  manor,  or  if  there  shall  be  no  steward  with  the 
(^•)       lord  of  the  said  manor^  or  with  such  person  as  they 
shall  see  fit,  for  the  inspection  of  all  persons  interested 
therein  within  the  manor,  or  within  a  parish  wherein 
part  of  the  manor  is  situated,  and  shall  forthwith  cause 
notice  to  be  given,  through  such  steward  or  lord,  or  in 
such  manner  as  to  the  said  commissioners  shall  seem 
fit,  of  such  copy  being  so  deposited  for  inspection,  and 
which  inspection  shall  at  all  reasonable  times,  up  to  the 
meeting  after  mentioned,  be  allowed  by  such  steward  or 
lord  without  fee  (and  for  every  neglect  to  allow  which 
such  steward  or  lord  shall  forfeit  such  sum  not  exceed- 
ing twenty  shillings  as  the  said  con)imissioners  shall 
order  and  direct,  and  which  shall  be  deducted  from  the 
sums  payable  to  such  steward  or  lord  under  this  act) ; 
and  in  such  notice  such  place  and  time,  or  places  and 
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times,  shall  be  fixed  as  the  said  commissioners  shall  4  5r5rifft. 
think  fit  (the  first  not  earlier  than  twenty-one  days  ^'  ^^' 
fi-om  the  first  giving  such  notice)  for  holding  a  meeting 
for  hearing  and  determining  objections  to  the  said 
valuation,  or  the  amount  of  costs  claimed  by  the  said 
valuers,  or  to  the  said  steward's  schedule,  by  any  par- 
ties interested ;  and  the  said  commissioners  or  some 
assistant  commissioner  (to  whom  respectively  such 
steward  or  lord  shall  on  the  day  before  or  previous  to 
the  commencement  of  such  first  meeting,  as  required, 
deliver  such  copy  of  the  said  valuations,  apportion- 
ments, or  schedules,  with  all  notices  received,  as  herein- 
after provided,)  shall  at  such  meeting  or  meetings  hear 
and  determine  any  objection  which  may  then  and  there 
be  made  against  the  said  valuations,  apportionments,  or 
schedules  respectively,  or  any  part  thereof,  or  adjourn 
the  further  hearing  thereof,  if  they  or  he  shall  think  Hearings 
proper,  to  a  future  time,  and  may,  if  they  or  he  shall  ™*y  ^*^" 
see  occasion,  direct  any  further  valuations,  apportion- 
ments, or  schedules,  inquiries  or  statements,  to  be  made, 
and  from  time  to  time  fix  further  meetings  for  the 
hearing  and  determining  objections,  of  which  further 
meetings,  when  not  holden  by  adjournment,  notice  shall 
be  given  in  manner  hereinbefore  directed  with  regard 
to  the  original  meeting ;  provided  that,  unless  upon 
cause  shown  to  the  satisfaction  of  the  said  commis- 
sioners, no  person  shall  be  entitled  to  make  any  objec- 
tion to  any  such  valuations,  apportionments,  or  sche- 
dules, who,  being  the  lord  of  the  said  manor,  shall  not 
have  left  notice  in  writing  of  such  intended  objection  at 
the  office  of  the  said  commissioners  ten  days  before  the 
time  fixed  for  any  such  meeting,  exclusive  of  the  day 
of  leaving  such  notice,  but  inclusive  of  the  day  of 
meeting,  or  who,  being  any  person  other  than  the  lord 
of  the  said  manor,  shall  not  have  left  notice  in  writing 
of  such  intended  objection  with  or  iox  the  steward  or 
lord  of  the  said  manor  with  whom  such  copies  shall  be 
deposited,  at  the  place  of  deposit  thereof,  ten  days 
before  the  time  fixed  for  any  such  meeting,  exclusive 
of  the  day  of  leaving  such  notice,  but  inclusive  of  the 
day  of  meeting,  forms  of  which  notices  shall  be  for- 
warded by  the  said  commissioners  to  the  said  steward 
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1^5  Viet,  or  lord  or  other  person,  and  shall  be  by  him  delivered 

g'  ^^      to  any  interested  party  requiring  the  same ;  and  which 

last-mentioned  notices  the  said  steward  or  lord  or  ottiiir 
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person  shall,  immediately  on  receipt  thereof,  anne:>t  to 
such  copies  or  one  of  them,  and  shall  note  such  objec- 
tion on  the  copy  to  which  the  same  relates,  and  alld^ 
the  inspection  of  the  said  notices,  in  like  manner  att^ 
under  the  like  penalty  as  aforesaid;  and  any  default  ih 
any  of  the  several  matters  and  things  hereinbefore  rl^ 
quired  shall  also  subject  such  steward  or  lord  or  othiJr 
person  to  the  like  penalty ;  and  when  the  said  commis- 
sioners or  assistant  commissioner  shall  have  heard  and 
determined  all  such  objections  they  and  he  are  and  is 
hereby  required  to  cause  such  valuations,  apportioii^ 
ments,  or  schedules  to  be  amended  as  occasion  shaH 
require,  and  also  from  time  to  time,  whether  at  sudk 
meeting  or  not,  to  amend  the  steward's  schedule,  so  as 
to  show  all  deaths  and  alterations  in  ages  of  the  tenants 
or  otherwise  taking  place  after  making  out  the  same, 
and  before  the  apportionment  hereinafter  provided  for, 
on  being  satisfied  by  the  affidavit  or  declaration,  as  the 
case  may  be,  of  the  steward,  sworn  or  taken  before  a 
master  extraordinary  in  chancery,  or  by  such  other  proof 
as  they  or  he  may  deem  sufficient,  that  such  amende 
ments  and  alterations  are  required. 

Expenses  of  Commutation. 

Expenteiof  XXX.  That  the  expenses  of  the  proceedings  for 
SSdwtoef*  effecting  any  commutation  under  this  act  shall  (except 
^^'  tn  \  ^^  cases  where  from  special  causes  the  said  commis* 
sioners  shall  direct  otherwise,  and  then  as  they  shall 
direct,  and  except  in  cases  where  the  parties  to  tb^ 
said  agreement  shall  therein  otherwise  provide,  and. 
then  as  they  shall  have  provided),  be  payable  in 
manner  following  (that  is  to  say),  where  the  valueirs 
shall  be  appointed  by  the  tenants,  the  costs  of  the 
valuations,  apportionments  and  schedules,  shall  be  paid, 
by  the  tenants  included  in  the  commutation,  in  rate- 
able proportion  to  the  sum  charged  on  their  land  re- 
spectively under  and  by  virtue  of  this  act;  but  where 
the  valuers  shall  be  appointed  by  the  lord  and  tenants' 
as  aforesaid^  then  if  not  more  than  two  shall  be  ap: 
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pointed  the  lord  sliall  pay  half  the  costs,  and  the  4^5rtci. 
tenants  as  aforesaid  shall  pay  half;  and  where  more  *^'^' 
than  two  valuers  shall  be  appointed  the  lord  shall  pay 
one-third,  and  the  tenants  as  aforesaid  shall  pay  two- 
thirds  ;  and  in  all  cases  of  dispute  or  difference  as  to 
the  amount  of  the  costs,  or  the  persons  on  whom  any 
costs  should  fall,  the  said  commissioners  shall  have 
power  to  decide  the  same. 

Schedule  of  Commutation, 

XXXI.  That  forthwith  after  the  receipt  of  the  valu-  Schedule  to 
ations,  apportionments  or  schedules  so  settled,  the  said  the™oim^. 
commissioners  shall  cause  a  schedule  of  apportionment  *^"®^\ 
to  be  made,  wherein  shall  be  stated  the  name  or  de- 
scription, and  the  true  or  estimated  quantity  in  statute 
measure,  of  the  several  lands  to  be  comprised  in  the 
apportionment,  and  shall  set  forth  the  names  and  de- 
scriptions of  the   several   proprietors   and  occupiers 
thereof,  and  the  schedule  of  apportionment  shall  also 

state  the  amount  of  rent-charge  charged  upon  the  said 
several  lands,  or,  where  the  commutation  shall  be  for 
a  fine  payable  on  death  or  alienation,  the  amount  of 
commutation  fine  to  become  payable  in  respect  thereof 
upon  death  or  alienation,  and  the  periods  at  which  the 
several  rent-charges  shall  become  due  and  payable; 
and  in  cases  of  commutation  for  a  rent-charge  such 
schedule  shall  also  state  the  amount  of  fine  (not  ex- 
ceeding five  shillings)  to  be  thenceforth  payable  upon 
death  or  alienation  in  respect  of  each  tenement ;  and 
such  schedule  shall  further  state  to  whom  and  in  what 
right  the  same  shall  be  respectively  payable;  and  the 
said  schedule  shall  contain  all  such  other  awards, 
orders  and  declarations  as  shall  be  required  for  carry- 
ing the  provisions  of  this  act  into  execution. 

Inspection  of  Schedule  of  Commutation  and  Confirmation 

thereof 

XXXII.  That  the  said  commissioners  shall  forth- schedule  of 
with  after  making  such  schedule  cause  a  copy  thereof  ^f^^^^p 
to  be  deposited  with  the  steward,  lord  or  other  person  inspected, 
as   aforesaid,  for   inspection,  within    the    manor,   or  ^^J^  out, 
within  some  parish  where  part  of  the  manor  is  situate,  ^^  schedule 
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then  eon- 
finned. 
(C.) 


AS;&Viet.  by  any  parties  interested,  and  give  notice  of  such 
g«  35.  power  to  inspect,  and  which  inspection  during  audi 
period  as  the  said  commissioners  shall  direct  shall  be 
allowed  as  aforesaid,  under  the  penalty  aforesaid,  re- 
coverable as  aforesaid ;  and  at  the  expiration  of  that 
period  the  said  steward,  lord,  or  other  person  as  afore- 
said, shall  return  the  same  copy  or  copies  to  the  said 
commissioners,  together  with  any  notice  he  may  have 
received  during  that  period,  pointing  out  any  errors 
therein,  and  a  statement  of  any  errors  which  he  may 
have  discovered  therein ;  and  the  said  commissioners 
shall  forthwith  inquire  into  and  rectify  any  such  errors 
therein,  and  shall  cause  the  said  schedule  of  apportion- 
ment to  be  ingrossed  on  parchment  or  paper,  and 
annex  thereto  any  agreements,  schedules,  maps,  plans 
or  other  documents  or  writings  required  for  elucida- 
tion thereof,  and  shall  confirm  such  apportionment 
under  their  hands  and  seals,  and  shall  add  thereto  the 
date  of  such  confirmation. 


Copies  to  be 
deposited 
with  the 
steward  of 
the  manor 
and  the 
clerk  of  the 
peace. 
(C.) 


Deposit  of  confirmed  Schedule  of  Commutation. 

XXXIII.  That  two  copies  of  every  confirmed  in- 
strument or  schedule  of  apportionment  and  confirmed 
agreement,  and  schedules  to  be  annexed  thereto  or 
written  in  the  same  book  therewith,  shall  be  made, 
and  sealed  with  the  seal  of  the  said  commissioners,  and 
one  such  copy  shall  be  delivered  to  the  steward  of  the 
manor,  to  be  deposited  and  kept  with  the  court  rolls 
thereof,  and  the  other  copy  shall  be  deposited  with 
the  clerk  of  the  peace  for  the  county  or  jurisdiction 
within  which  the  said  manor  or  the  greater  part  thereof 
in  value,  computed  as  aforesaid,  shall  be  situated,  to 
be  by  him  and  his  successors  in  office  kept  with  the 
papers  and  books  of  the  clerk  of  the  peace  for  the 
time  being;  and  all  persons  interested  therein  may 
have  access  to  the  said  copies  respectively,  and  shall 
be  furnished  with  copies  of  or  extracts  from  any  such 
copy,  on  giving  reasonable  notice  to  the  party  having 
the  custody  of  the  same,  and  on  payment  of  two  sbil-^r 
lings  and  sixpence  for  each  inspection,  and  after  the 
rate  of  two-pence  for  every  seventy-two  words  con- 
tained in  such  copy  or  extract  >  and  every  recital  op 
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Ktateroent  in,  or  agreement,  schedule,  map,  plan,  docu-  4  4f  5  Vict. 
ment  or  writing  annexed  to  such  confirmed  apportion-      c.  35. 
ment,  shall  be  deemed  satisfactory,  evidence  of  the  [ 

matters  therein  recited  or  stated,  or  of  the  accuracy  of 
such  map  or  plan  ;  and  such  deposit  shall  be  notified 
by  an  advertisement  or  otherwise  as  the  said  commis- 
sioners may  from  time  to  time  direct. 

Notice  to  Parties  before  Confirmation, 

XXXIV.  That  the  said  commissioners,  if  they  shall  Notice  to 
see  fit,  before  confirming  any  agreement,  valuation,  ^"^^(c*) 
assessment,  schedule  or  apportionment,  may  require 
notice  thereof  to  be  given  in  such  manner  as  they  shall 
direct  to  the  person  next  in  remainder,  reversion  or  ex- 
pectancy of  an  estate  of  inheritance  in  any  manor  or 
lands,  or  any  other  person  to  whom  they  may  think 
notice  ought  to  be  given,  and  may  by  themselves  or 

by  some  assistant  commissioner  hear  and  determine 
any  objection  made  to  such  confirmation  by  any  person 
so  interested  therein. 

Correction  of  Errors, 

XXXV.  That  it  shall  be  lawful  for  the  said  com-  Commig- 
missioners  to  correct  or  supply  any  manifest  error  or  Jq^^  ™f^ 
omission    in    any   agreement,    valuation,    assessment,  ron,  with 
schedule  or  apportionment,  at  any  time  after  the  same  ^'^"^^c!) 
shall  respectively  have  been  made  or  confirmed,  with 

the  consent  in  writing  of  all  the  parties  affected  by 
such  error  or  omission,  but  not  otherwise. 

The  effect  of  confirmed  Commutation. 

XXXVI.  That  from  the  1st  day  of  January  next  Lands  to  i)e 
following  the  confirmation  of  every  such  apportionment  from  rents, 
the  lands  of  the  said  manor  shall  be  absolutely  dis-  fines  and 
charged  from  the  payment  of  all  the  lord's  rents,  fines,  pjyabie?and 
and  heriots  (save  and  except  in  the  case  of  a  commu-  *  'f  fl*"2"^® 
tation  for  a  rent-charge,  a  fixed  fine  not  exceeding  the  fine  to  be 
sura  of  five  shillings,  to  be  stated  in  every  such  appor-  fhir«^^*" 
tionment  as  aforesaid,  and  which  shall  be  payable  to  the        (c!) 
lord  in  every  case  of  death  or  alienation),  and  from  the 

lord's  right  of  timber,  and  any  other  right  of  the  lord 
M^hich  may  be  the  subject  of  commutation,  and  instead 
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KhitVku  thereof  there  shall  be  payable  thenceforth,  or   frooi; 
g-  8&.      tuch  time  as  shall  be  6xed  by  the  said  commissiooevi^ 
to  the  person  in  that  behalf  mentioned  in  the  said  ap*- 
portionment,  the    yearly   sum  of  money  mentioned 
therein,  where  the  same  shall  not  exceed  twenty  sbil* 
lings,  and  in  other  cases  a  yearly  sum  of  money  which 
shall  be  deemed  to  be  of  the  value  of  such  number  of 
imperial  bushels  and   decimal   parts  of  an  imperiab 
bushel  of  wheat,  barley  and  oats  respectively  as  sndt, 
sum  would  have  purchased  if  equal  third  parts  thereof 
had  been  invested  in  the  purchase  of  those  respective 
descriptions  of  grain  at  the  prices  ascertained  by  the 
advertisement  provided  for  by  the  said  act  for  the 
commutation  of  tithes  in  England  and  Wales  next  pie- 
ceding  the  passing  of  this  act;  that  is  to  say,  at  the 
price  (for  wheat)  of  six  shillings  and  eleven  pence 
three  farthings  per  bushel,  for  barley,  of  four  shillings 
and  one  penny  per  bushel,  and  for  oats  of  two  shil* 
lings  and  ten  pence  three  farthings  per  bushel,  such 
respective  yearly  sum  to  be  payable  instead  of  the  said 
rents,  fines  and  heriots,  and  other  rights  as  aforesaid, 
in  the  nature  of  a  rent-charge  issuing  out  of  the  lands 
charged  therewith ;  and  such  yearly  sum  shall  be  pay- 
able by  two  half-yearly  payments  on  the  first  day  of 
July  and  the  first  day  of  January  in  every  year,  the 
first  payment  (except  where  deferred  by  the  said  order 
of  the  said  commissioners)  being  made  on  the  first  day 
of  July  next  after  the  lands  shall  have  been  discharged 
from  rents,  fines  and  heriots,  and  other  rights  as  afore- 
said;  and  such  rent-charge  may  be  recovered,  at  the 
suit  of  the  person  entitled  thereto,  by  distress  and 
entry,  as  hereinafter  mentioned ;  and  after  every  first 
day  of  January  the  yearly  sum  of  money  thenceforth; 
payable  in  respect  of  such  rent-charge,  where  it  shall 
exceed  the  sum  of  twenty  shillings,  shall  vary  so  as 
always  to  consist  of  the  price  of  the  same  number  of 
bushels  and  decimal  parts  of  a  bushel  of  wheat,  barley 
and  oats  respectively,  according  to  the  prices  ascer- 
tained by  the  then  next  preceding  advertisement;  and 
any  person  entitled  from  time  to  time  to  any  such 
varied  rent-charge  shall  have  the  same  powers  for  en- 
forcing payment  thereof  as  are  hereinafter  contained 
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concerning  the  original  rent-charge;  and  that  whenever  4  8^$Vieu 
tke  commutation  shall  he  in  consideration  only  of  a  c.  35. 
Sqe  to  be  payable  upon  death  or  alienation,  the 
amount  of  the  fine  to  be  mentioned  in  the  apportion- 
ment (if  the  same  shall  not  exceed  twenty  shillings), 
and  in  other  cases  the  value  of  the  respective  quanti- 
ttes  of  wheat,  barley  and  oats,  which  equal  third  parts 
of  such  fine  would  have  purchased  at  the  respective 
prices  per  bushel  hereinbefore  set  forth,  such  value  to 
be  ascertained  by  the  prices  stated  in  any  such  adver- 
tisement so  provided  for  as  aforesaid,  next  preceding 
the  event  or  act  upon  which  the  fine  shall  have  become 
payable,  shall  be  paid  to  the  person  in  that  behalf 
mentioned  or  described  in  the  apportionment,  and  shall 
be  recoverable  by  him  in  like  manner  as  any  fine  upon 
^th  or  alienation  is  now  by  law  recoverable. 

Event  in  which  Rent^Charge  is  to  increase  or  diminish  to 

be  specified. 

XXXVII.  Provided  always,  and  be  it  enacted,  that  Schedule  to 
in  every  case  in  which  by  the  agreement  entered  into  ^hateventa 
as  aforesaid  any  rent-charse  or  rent-charcres  shall  have  fent-charge 

V         I  t»        »•  •  •  .  '     ^  ,.     .    istobein- 

Oeen  left  subject,  m  certam  events,  to  mcrease  or  dimi-  creased  or 

nation,  the  schedule  of  apportionment  shall  set  forth  dimintahed. 

the  events  on  the  happening  of  which  such  increase  or 

diminution  is  to  take  place,  and  the  amount  or  rate  of 

iaerease  or  diminution  respectively. 

Power  for  Commissioners  to  appoint  Valuers. 

XXXVIII.  That  if,  upon  the  expiration  of  six  ca-  w valuers^ 
lendar  months  after  the  confirmation  of  any  agreement  w^th&^ix 
to  be  made  as  hereinbefore  mentioned,  no  valuers  shall  ^^atfonbe 
have  been  appointed,  or  their  valuation,  apportionments  not  made 

or  schedules  (as  the  case  may  be)  respectively  shall  not  JjJtod,  com- 
htfve  been  made,  and  sent  to  the  office  of  the  said  com-  missioners 
missioners,  or  if  any  valuer  appointed  imder  or  by  ™»y^*PP®*°** 
yirtue  of  this  act  shall  die  or  become  incapable  of  act- 
ipg)  it  shall  be  lawful  for  the  said  commissioners  from 
time  to  time  to  appoint  such  competent  person  or  per- 
sons as  they  shall  deem  fit  as  valuer  or  valuers,  with 
the  like  powers  and  duties,  and  whose  costs  and  ex- 
penses shall  be  payable  in  like  manner  as  is  herein- 
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4  4r  5  V%et»  before  provided  with  respect  to  valuers  to  be  appointed 
^•^'      and  acting  under  any  such  agreement  for  commutation 
as  aforesaid. 


Commis- 
■ionen  may 
hear  and  de- 
tennine  dis- 
putes. 


Proyiso  as  to 
rights  to 
mines  or 
minerals. 


as 

Detemunation  of  Disputes  by  Commissioners, 

XXXIX.  That  if  any  action  or  suit  shall  be  depend- 
ing touching  the  right  to  or  amount  of  any  fines  or 
other  manorial  payments  or  incidents  (k)  (except  mines 
and  minerals),  or  any  question  shall  arise  thereon,  it 
shall  be  lawful  for  the  said  commissioners  or  assistant 
commissioner  to  appoint  a  time  and  place  in  or  near 
the  manor  for  hearing  and  determining  the  same(Q} 
and  to  inquire  into,  hear  and  determine  such  right  or 
amount,  or  such  question  or  questions  as  aforesaid; 
and  the  decision  of  the  said  commissioners  or  assistant 
commissioner  at  such  meeting,  or  any  adjourned  or 
renewed  meeting,  shall,  subject  to  the  provisions  here- 
inafter contained^  be  binding  and  conclusive  on  all 
persons  to  whom  twenty  days  notice  of  the  time,  place 
and  intent  of  such  meeting  shall  have  been  given,  or 
left  at  their  usual  place  of  abode,  or  left  with  the  occu- 
pying tenant  of  the  lands  to  which  such  meeting  shall 
relate,  his,  her  and  their  heirs,  executors,  administrators 
and  assigns,  and  the  successors  of  any  body  politic  or 
corporate ;  and  such  occupying  tenant  shall  forthwith 
send  such  notice  by  post  or  otherwise  to  the  party  for 
whom  the  same  was  left,  and  in  default  of  so  doing 
shall  be  liable  to  the  penalty  of  not  less  than  five  pounds 
and  not  more  than  twenty  pounds,  to  be  recovered 
before  two  of  her  majesty's  justices  of  the  peace  on 
summary  application  in  manner  hereinafter  mentioned, 
and  shall  also  be  liable  to  pay  and  make  good  to  such 
party  all  damage  which  he  may  sustain  by  such  default, 
to  be  recovered,  with  full  costs  of  suit,  in  an  action  in 
any  of  her  majesty's  courts  of  law  at  Westminster : 
provided  always,  that  if  any  such  decision  shall  directly 
or  indirectly  affect  any  right  to  mines  or  minerals,  such 

(k)  See  ante,  sect.  21,  p.  309. 

(i)  See  WetJierall  ▼.  WeighiU,  3  Y.  &  Coll.  243;  Girdleston  w. 
Stanley  f  3  Ibid,  421  ;  Shepherd  v.  Marquis  of  Londonderry,  21  Law  J. 
Q.  B.  204 ;  Hum/rey  v.  Scroope,  1  Q.  B.  509,  on  the  46th  section 
of6&7WiU.4,  c71.  * 
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decision,  so  far  as  it  relates  to  any  such  right,  shall  he  4  5r  5  Vict, 
null  and  void,  and  of  no  effect  whatever,  either  at  law      ^'  3^ 
or  in  equity. 

Appeal  to  Court  of  Law  against  Commissioners* 

Decision. 

XLi.  Provided  always,  and  be  it  enacted,  that  any  Persons  cUs- 
person  claiming  to  be  interested  in  any  lands,  who  shall  JtdS^  ^^ 
be  dissatisfied  with  any  such  decision  of  the  said  com-  may  appeal 

•  ^      ^  •     •  •!*  ^\^  1     by  issue  at 

missioners  or  assistant  commissioners,  may,  if  the  yearly  law  or  on 
value  of  the  payment  to  be  made  or  withholden  accord-  ^we  stated. 
ing  to  such  decision  shall  exceed  the  sum  of  twenty 
pounds,  cause  an  action  to  be  brought  in  any  of  her 
majesty's  courts  of  law  at  Westminster  against  the 
person  in  whose  favour  such  decision  shall  have  been 
made  (th),  within  three  calendar  months  next  after  such 
decision  shall  have  been  notified  in  writing,  in  such 
manner  as  the  said  commissionersnt)T  Assistant  commis- 
sioner shall  direct,  to  the  parties  interested  therein,  or 
to  their  known  agents,  in  which  action  the  plaintiff 
shall  deliver  a  feigned  issue,  whereby  such  disputed 
right  may  be  tried,  and  shall  proceed  to  a  trial  at  law 
of  such  issue  at  the  sittings  after  the  term  or  at  the 
assizes  then  next  or  next  but  one  after  such  action 
shall  have  been  commenced  to  be  holden  for  the  county 
within  which  the  lands  or  the  greater  part  thereof  are 
situated,  with  liberty  nevertheless  for  the  court  in  which 
the  same  shall  have  been  commenced,  or  any  judge  of 
her  majesty's  courts  of  law  at  Westminster,  to  extend 
the  time  for  going  to  trial  therein,  or  to  direct  the  trial 
to  be  in  another  county,  if  it  shall  seem  fit  to  such  court 
or  judge  so  to  do ;  and  every  defendant  in  any  such 
action  shall  enter  an  appearance  thereto,  and  accept 
such  issue ;  but  in  case  the  parties  shall  differ  as  to 
the  form  of  such  issue,  or  in  case  the  defendant  shall 
fail  to  enter  such  appearance  or  accept  such  issue,  then 
the  same  shall  be  settled  under  the  direction  of  the 
court  in  which  the  action  shall  be  brought,  or  by  any 
judge  of  her  majesty's  courts  of  law  at  Westminster, 
and  the  plaintiff  may  proceed  thereon  in  like  manner  as 

(m)  See  15  St  16  Vict.  c.  51,  s,  8. 
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44r5  Ftct  if  the  defendant  had  appeared  and  accepted  such  issue; 
g«  35.  and  the  parties  in  such  action  shall  produce  (n)  to  each 
other,  their  respective  attornies  or  counsel,  at  such  time 
and  place  as  any  judge  may  order,  before  trial,  and 
also  to  the  court  and  jury  upon  the  trial  of  any  such 
issue,  all  books,  deeds,  papers  and  writings,  terriers, 
maps,  plans  and  surveys,  relating  to  the  matters  in 
issue,  in  their  respective  custody  or  power;  and  it  shall 
be  lawful  for  the  judge  by  whom  any  such  action  shall 
be  tried,  if  he  shall  think  fit,  to  direct  the  jury  to  find 
a  verdict  subject  to  the  opinion  of  the  court  upon  a 
special  case ;  and  the  verdict  which  shall  be  given  in 
any  such  action,  or  the  judgment  of  the  court  upon  the 
case  subject  to  which  the  same  may  be  given,  shall  be 
final  and  binding  upon  all  parties  thereto,  unless  the 
court  wherein  such  action  shall  be  brought  shall  set 
aside  such  verdict,  and  order  a  new  trial  to  be  had 
therein,  which  it  shall  be  lawful  for  the  said  court  to 
do  if  it  shall  see  fit :  provided  also,  that  in  case  any 
such  decision  shall  involve  a  question  of  law  only,  and 
the  parties  in  difference  shall  be  agreed  upon  the  facts 
relating  thereto,  and  whereon  such  decision  shall  have 
been  founded,  the  said  commissioners  or  assistant  com- 
missioner, at  the  request  of  the  person  dissatisfied 
(such  request  to  be  made  in  writing  within  three  calen** 
dar  months  afler  such  decision,  and  at  least  fourteen 
days*  previous  notice  in  writing  of  such  request  to  be 
given  in  like  manner  to  the  other  parties  in  difiference, 
or  to  their  known  agents),  shall  direct  a  case  to  be 
stated  for  the  opinion  of  such  one  of  her  majesty's 
courts  of  law  at  Westminster  as  the  said  commissioners . 
or  assistant  commissioner  shall  think  fit  (o),  which  case 
shall  be  settled  by  them  or  him,  or  under  their  or  his 
direction,  in  case  the  parties  differ  about  the  same,  and 
may  be  set  down  for  argument,  and  be  brought  before 
the  court  in  like  manner  as  other  cases  are  brought 

(n)  The  Court  of  Chancery  compelled  a  discovery  and  productioa 
of  docoments  in  aid  of  proceedings  at  law  instituted  under  a  similar 
clause  in  6  &  7  Vict.  c.  7 1 ,  s.  46  ;  Morris  v.  Duke  of  Norfolk,  9  Sim, 
472.  Inspection  of  documents  may  now  be  compelled  by  a  conit 
of  law,  14  &  15  Vict.  c.  99,  s.  6.    See  15  &  16  Vict.  c.  86,  a.  19. 

(o)  This  provision  is  extended  to  the  Copyhold  Act,  1852,  8.  8, 
in  eaaea  of  appeal  on  matter  of  law. 
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before  the  court ;  and  the  decision  of  such  court  upon  4^5  Viet. 
every  case  so  brought  before  it  shall  be  binding  upon      ^*  ^' 
all  parties  concerned  therein:    provided  always,  that  verdict  to  be 
after  such  verdict  given,  and  not  set  aside  by  the  court,  ^""^ 
or  after  such  decision  of  the  court,  the  said  commis- 
sioners or  assistant  commissioner  shall  be  bound  by 
such  verdict  or  decision ;  and  the  costs  of  every  action,  Co«t«. 
or  of  stating  such  case,  and  of  obtaining  a  decision 
thereon,  shall  be  in  the  discretion  of  the  court  in  or  by 
which  the  same  shall  be  ^decided,  which  may  order  the 
same  to  be  taxed  by  the  proper  officer  of  the  court, 
and  the  like  execution  may  be  had  for  the  same  as  if 
such  costs  had  been  recovered  upon  a  judgment  of  re- 
Cord  of  the  said  court  (/)). 

Death  of  Parties  not  to  abate  Proceedings, 
XLI.  That  no  proceedings  of  or  before  the  said  Proceedings 

•  •^^•»  •  not  to  abate 

commissioners  or  assistant  commissioner,  or  in  any  ac-  ^^^  ^^^^  ^f 
tion,  or  in  any  case  stated  or  reference,  in  pursuance  parties. 
of  this  act,  shall  abate  or  cea^e  by  reason  of  the  death    * 
of  any  person  interested  therein. 

Right  of  Appeal  not  prevented  by  Death  of  Parlies. 

XLII.  That  if  any  person  in  whose  favour  any  such  'n  case  of 

-,..  i»^t  'J  ••  •..  death  of  par- 

decision  ot  the  said  commissioners  or  any  assistant  ties  before 
commissioner  shall  have  been  made  shall  die  before  JJ****°Jx  g^ 
any  such  action  shall  have  been  brought  or  case  stated,  the  same  to 

be  brought 

(p)  There  are  several  reported  cases  on  appeals  against  the  de-  on  in  their 
ciHion  of  the  tithe  commissioners  under  a  similar  provision  in  6  &  7  names. 
Will.  4,  c.  71,  s.  46.  See  Reg.  v.  Tithe  Ctnnmissioners,  7  Jur.  370 ; 
Tomlinion  v.  Boughey,  I  C.  B.  663  ;  Matthews  v.  Leupingwellt  3  C.  B. 
912;  Law  J.  1847,  C.  P.  114;  Earl  Stamford  v.  Dunbar,  12  Mee. 
&W.4)4;  Bar/c«rv.  Btrc&,5Scott,  N.  R.60I  ;  7Jur.676;  Bar- 
ktr  V.  Tithe  CommUsionerSf  1 1  Mee.  &  W.  320 ;  Shoehridge  v.  Ward, 
4  Scott,  N.  R.579  ;  Brown  v.  Hutchinson,  7  D.  &  L.  35 ;  13  Q.  B. 
185 ;  Homfray  v.  Scroope,  13  Q.  B.  599 ;  In  re  Crosby  Tithes,  13 
Q.  B.  761 ;  Ward  v.  Ptmfret,  I  Scott.  N.  R.  403  ;  1  Man.  &  G. 
559  ;  Young  v.  Masters,  ^a,  of  Clare  Hall,  16  Jur.  81  ;  21  Law  J. 
Q.  B.21 ;  Thorpe  V.  Plowden,  14  Mee.  &  W.  320;  2  Exch.  387, 
which  decides  that  no  writ  of  error  lies  upon  a  feigned  issue ; 
Univertity  College  v.  Gurton,  10  Q.  B.  760,  as  to  framing  feigned 
issue,  Jdinet  v.  Lynn,  13  Jur.  633.  that  the  stat.  3  &  4  Will.  4,  c.  42, 
s.  23,  does  not  apply  to  feigned  issues  under  the  act.  See  Supple- 
ment to  Sbelford  B  Tithe  Commutation  Acts,  pp.  25^-39. 
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4Jr5  Viet,  and  before  the  expiration  of  the  titne  hereinbefore  li- 
^'  ^  mited  for  that  purpose,  it  shall  be  lawful  for  any  person 
who  might  have  brought  such  action,  or  have  had  such 
case  stated,  against  the  person  so  dying,  to  bring  or 
have  the  same  within  the  time  so  limited  as  aforesaid 
nominally  against  such  person  as  if  living,  and  to  serve 
the  said  commissioners  or  assistant  commissioner  with 
process  and  notices  relating  thereto  in  the  same  manner 
as  the  person  deceased  might  have  been  served  there- 
with if  living ;  and  it  shall  be  lawful  for  every  person 
entitled  to  the  benefit  of  such  decision  as  aforesaid,  or 
in  case  of  any  such  person  being  a  minor,  idiot,  lunatic, 
feme  covert,  beyond  the  seas  or  labouring  under  any 
other  legal  disability,  the  guardian,  trustee,  committee 
of  the  estate,  husband  or  attorney  respectively,  or  in 
default  thereof  such  person  as  may  be  nominated  for 
that  purpose  by  the  said  commissioners,  and  whom  they 
are  hereby  empowered  to  nominate  under  their  hands 
and  seal,  to  appear  and  defend  such  action  or  argue 
•  such  case ;  and  proceedings  shall  be  had  therein  in  the 
like  manner,  and  the  rights  of  all  persons  shall  be  equally 
bound  and  concluded  by  the  event  of  such  action  or 
the  decision  of  such  case,  as  if  such  person  had  been 
living  or  free  from  disability ;  and  the  costs  of  every 
such  action  or  case  shall  be  in  the  discretion  of  the  court 
as  aforesaid. 

Examination  of  Witness  and  Production  of  Documents 
for  Commutation  and  Enfranchisement. 

Power  to  XLIII.  That  the  said  commissioners  or  any  assistant 

nuMi^cdi**'  commissioner  may,  by  summons  under  their  or  his 
for  papers,  hands  or  hand,  require  the  attendance  of  alT  such  per- 
(c.  &  £.)  sons  as  they  or  he  may  think  fit  to  examine  upon  any 
matter  brought  before  them  or  him,  or  respecting  which 
they  or  he  have  or  hath  power  to  act  as  hereinbefore 
mentioned,  relating  to  any  such  commutation  as  afore- 
said, or  to  any  enfranchisement  in  pursuance  of  the 
provisions  hereinafter  contained,  and  also  make  any 
inquiry  and  call  for  any  answer  or  return  as  to  such 
matter,  and  also  administer  oaths,  and  examine  all  such 
persons  upon  oath,  and  cause  to  be  produced  before 
them  or  him,  upon  oath,  all  deeds,  documents  and 
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i^ritings^  books,  court  rolls,  rentals,  contracts,  agree-  4  3r  5  Viet, 
ments,  accounts,  writings,  papers,  maps,  plans  and  sur-  <^'  ^^' 
veys,  or  copies  thereof  respectively,  in  anywise  relating 
to  any  such  matter :  provided  always,  that  no  such 
person  shall  be  required,  in  obedience  to  any  such 
summons,  to  travel  more  than  ten  miles  from  the  place 
of  his  abode  to  give  evidence,  or  produce  any  deeds, 
papers  or  writing  relating  to  the  title  of  any  lands, 
unless  such  production  shall  appear  to  the  said  com- 
missioners or  assistant  commissioner  essentially  requi- 
site in  making  the  inquiries  to  be  made  under  this  act. 

Payment  of  Expenses  of  Witnesses  and  of  Production  of 

Documents, 

XLIV.  That  the  said  commissioners  or  assistant  Expenses  of 
commissioner,  in  any  case  where  they  or  he  may  see  Jc!°®**®*' 
fit,  may  order  such  expenses  of  witnesses,  and  of  the  (C.  &  £.) 
production  of  any  books,  deeds,  court  rolls,  contracts, 
accounts  or  writings,  maps,  plans  and  surveys,  or  copies 
thereof,  and  all  other  expenses  (except  the  salaries  or 
allowance  to  any  of  the  said  commissioners  or  assistant 
commissioner  provided  for  as  aforesaid)  incurred  in  the 
settlement  of  any  suit  or  difference,  or  in  the  hearing 
or  determining  any  objection,  valuation,  schedule  or 
apportionment  before  the  said  commissioners  or  assis- 
tant commissioner,  to  be  paid  by  such  parties  interested 
in  the  production  thereof  respectively,  or  in  the  event 
of  such  suit,  difference  or  objection,  and  to  such  person 
or  persons  and  in  such  proportions  as  the  said  commis- 
sioners or  assistant  commissioner  may  think  fit  and 
wasonable. 

Occupier  paying  Rent-Charge, 

XLV,  That  every  tenant  or  occupier  who  shall  pay  Tenant  pay- 
any  such  rent*  charge  as  aforesaid,  or  any  expenses  ^*^J^  i^ 
legally  chargeable  under  this  act  upon  the  land  of  which  aUowed  the 
he  shall  be  such  tenant  or  occupier,  shall  be  entitled  to  ^nt  with 
deduct  the  amount  from  the  rent  payable  by  him  to  his  Ws  landlord, 
landlord,  and  shall  be  allowed  the  same  in  account  with       ^ 
hi»  said  landlord. 


332  Of  CcmpuUory  Commutation. 

*'"  3^'  Exemption  of  certain  Copyholds  held  for  Years  from 

Act. 

Lands  ex-  XLVI.  Provided  always,  and  be  it  enacted,  that  in 

empted from  .        i_.  i  j         ^  i    ii     r 

proTifions  of  every  case  in  which  any  tenant  or  occupier  shall  show 
Srtain  "*  ^^  *^®  commissioners  that  he  holds  copyhold  lands  for 
(C.  ft  £.)  a  term  of  years  of  a  tenant  of  any  manor  at  a  lower  rent 
than  the  sum  about  to  be  imposed  on  the  same  for 
commutation  or  enfranchisement,  or  for  the  expenses 
incurred  under  the  provisions  of  this  act,  it  shall  be 
lawful  for  the  said  commissioners  to  declare  all  agree- 
ments entered  into  under  the  authority  of  this  act  null 
and  void  so  far  as  regards  such  lands,  and  such  lands 
shall  be  exempted  from  the  provisions  of  this  act,  unless 
the  tenant  on  the  court  roll  shall  give  such  security, 
for  the  payment  of  all  sums  so  to  be  charged  on  such 
lands,  as  shall  be  satisfactory  to  the  said  tenant  or  oc- 
cupier, and  to  the  commissioners. 


When  rent- 
charge  is  in 
arrearfor 
twenty-one 
days  after 
half-yearly 
days  of  pay- 
ment, the 
person  en- 
titled thereto 
may  distrain. 
(C.) 


When  rent- 
charge  is  in 
arrear  for 
forty  days 
after  half- 
yearly  days 
of  payment, 


Remedy  for  recovery  of  Rent-charge, 

XLVII.  That  in  case  the  said  rent-charge  shall  at 
any  time  be  in  arrear  and  unpaid  for  the  space  of 
twenty -one  days  next  after  any  half-yearly  day  of  pay*- 
ment,  it  shall  be  lawful  for  the  person  entitled  to  the 
same,  after  having  given  or  left  ten  days  notice  in 
writing  at  the  usual  or  last  known  residence  of  the 
tenant  in  possession,  to  distrain  upon  the  lands  liable  to 
the  payment  thereof  or  any  part  thereof  for  all  arrears 
of  the  said  rent-charge,  and  to  dispose  of  the  distress 
when  taken,  and  otherwise  to  act  and  demean  himself 
in  relation  thereto  as  any  landlord  may  for  arrears  of 
rent  reserved  on  a  common  lease  for  years,  provided 
that  not  more  than  two  years  arrears  shall  at  any  time 
be  recoverable  by  distress  (^). 

Remedy  where  no  sufficient  Distress. 

XLVI II.  That  in  case  the  said  rent-charge  shall  be. 
in  arrear  and  unpaid  for  the  space  of  forty  days  next 
afler  any  half-yearly  day  of  payment,  and  there  shall 
be  no  sufficient  distress  on  the  premises  liable  to  the 

(9)  15&16  Vict.  c.51,s.  17. 
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payment  thereof,  it  shall  be  lawful  for  any  judge  of  her  4^5  Vict. 
majesty's  courts  of  record  at  Westminster^  upon  affi-      c.  35. 
davit  of  the  facts,  to  order  a  writ  to  be  issued  directed  ^q^  ^q  g^^Q. 
to  the  sheriff  of  the  county  in  which  the  lands  charge-  cient  distress 
able  with  the  rent-charge  are  situated,  requiring  the  mises!  writ 
said  sheriff  to  summon  a  jury  to  assess  the  arrears  of  *?^i""«J  . 

,  .    .  '^•11  1      •         •    directing  shc- 

rent-charge  remammg  unpaid,  and  to  return  the  mqui-  rifftosum- 
sition  thereupon  taken  to  some  one  of  her  majesty's  SSessS*** 
courts  of  law  at  Westminster  on  a  day  therein  to  be  rears 
named,  either  in  term  time  or  vacation;  a  copy  of  ^^'^ 
which  writ,  and  notice  of  the  time  and  place  of  exe- 
cuting the  same,  shall  be  given  to  the  owner  of  the 
land,  or  left  at  his  last  known  place  of  abode,  or  with 
his  known  agent,  ten  days  previous  to  the  execution 
thereof;  and  the  sheriff  is  hereby  required  to  execute 
such  writ  according  to  the  exigency  thereof;  and  the 
costs  of  such  inquisition  shall  be  taxed  by  the  proper 
officer  of  the  court ;  and  thereupon  the  owner  of  the 
rent-charge  may  sue  out  a  writ  of  habere  facias  pos- 
sessionem, directed  to  the  sheriff,  commanding  him  to 
cause  the  owner  of  the  rent-charge  to  have  possession 
of  the  lands  chargeable  therewith  until  the  arrears  of 
rent-charge  found  to  be  due,  and  the  said  costs,  and 
also  the  costs  of  such  writ,  and  of  executing  the  same, 
and  of  cultivating  and  keeping  possession  of  the  lands, 
shall  be  fully* satisfied:  provided  always,  that  not  more 
than  two  years  arrears,  over  and  above  the  time  of  such 
possession,  shall  be  at  any  time  recoverable. 

Account  of  Rents  to  he  rendered. 

XLIX.  That  it  shall  be  lawful  for  the  court  out  of  Account 
which  such  writ  shall  have  issued,  or  any  judge  at  rendered? 
chambers^  to  order  the  owner  of  the  rent-charge  who       (C!) 
shall  be  in  possession  by  virtue  of  such  writ  from  time 
to  time  to  render  an  account  of  the  rents  and  produce 
of  the  lands,  and  of  the  receipts  and  payments  in  respect 
of  the  same,  and  to  pay  over  the  surplus  (if  any)  to  the 
person  for  the  time  being  entitled  thereunto,  after  sa- 
tisfaction of  such  arrears  of  rent-charge  and  all  costs 
atid  expenses  as  aforesaid,  and  thereupon  a  writ  of  su- 
persedeas to  issue  to  the  said  writ  of  habere  facias 
possessionem,  and  also  by  rule  or  order  of  such  court 
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4^5  Viet,  or  judge  from  time  to  time  to  giye  such  summary  relieCij 
e.  35.      to  the  parties  as  to  the  court  or  judge  shall  seem  fit. 

Apportionment  Act  extended  to  this  Act. 

Powers  of  L.  That  the  several  provisions  of  the  act  4  & 

t.%1  to  «-*'  Will.  4,  c.  22,  shall  extend  to  all  rent-charges  payahM»j 
tend'torent-  under  this  act  (r).  •* 

charges  un-  ^   '  ~, 

der  this  act.  "! 

(C)  Rights  not  affected  by  Commutation. 

Rents,  ftc.         LI.  That  nothing  in  this  act  contained  shall  affect  any' 
?he  irt'jMi.    rJght  to  any  rents,  fines,  or  heriots,  or  any  other  ma-., 
next  follow-   norial  right  proposed  as  the  subject  of  commutatioll|-. 
firaiatkm^not  which  shall  have  become  due  or  have  accrued  on  orf 
to  beaffected.  before  the  first  day  of  January  next  following  the  con-' 
firmation  of  the  apportionment  (js). 

Voluntary  Commutation, 
Power  to  LII.  That  it  shall  be  lawful  for  the  lord  of  any  manor^ 

fuSaA  cwn-  *"^  *^"y  °"^  ^^  more  tenant  or  tenants  of  such  manor, . 
mutation,  (whatever  may  be  their  respective  interests,)  to  enter 
''  into  an  agreement,  with  the  consent  of  the  commis- 
sioners, for  the  commutation  of  the  lord's  rights  to  rents, 
fines,  and  heriots,  or  of  any  ^ch  rights  respectively, 
and  any  other  of  the  lord's  rights  affecting  the  land 
which  shall  be  included  in  such  agreement ;  and  such 
agreement  may  include  an  apportionment  of  the  rent- 
charge  or  other  consideration  for  the  commutation,  and  . 
of  the  costs  and  expenses  of  and  attending  the  same,  and 
may  fix  a  scale  of  fees  to  be  payable  to  the  steward  {t) 
from  and  after  the  confirmation  of  the  agreement,  but 
so  nevertheless  as  not  to  affect  the  interests  of  any 
steward  in  office  at  the  time  of  the  passing  of  this  act 
who  shall  hold  his  office  for  life  or  during  good  be-  '  '^ 
haviour,  or  of  any  steward  of  a  manor  so  in  office  as  . ' 
aforesaid  where  the  usage  shall  have  been  such  as  in  p 
the  opinion  of  the  said  commissioners  to  lead  to  a  just 


(r)  See  Shelford's  Real  Property  Statutes,  pp.  473,  485,  5th  ed., 
where  the  act  aod  the  decisions  upon  it  will  be  found,  fieer  v.  Beevt 
21  Law  J.  C.  P.  124 ;  LochB  v.  De  Burgh,  15  Jur.961  ;  20  Law  J. 
Ch.  384  ;  Reg.  v.  Lords  of  the  Treasury,  16  Q.  B.  357. 

($)  See  ante,  8. 36,  pp.  323,  324. 

(0  As  to  the  steward's  fees,  see  ante,  pp.  218 — ^224. 
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4^6  Viet,  manorial  rifffats  under  which  the  lands  the   subject 
^'  ^^-      thereof  shalT  he  held,  it  shall  and  may  be  lawful  for 

tendered  end  offered  to  be  paid  aod  satisfied  to  the  lord  of  emA 
manor,  then  and  in  any  of  the  said  cases  such  infant,  feme  covert, 
lunatic  or  other  person  entitled  thereto,  or  the  guardian  of  such 
infant,  the  husband  of  such  feme  covert,  or  the  committee  of  sndk 
lunatic,  may  enter  upon  and  take  possession  of  and  hold'  the  said 
copyhold  land  according  to  the  estate  or  interest  such  infant,  fime 
covert  or  lunatic  shall  be  lawfully  entitled  to  therein,  and  the 
lord  of  such  manor  shall  and  is  hereby  required  in  any  of  the  said 
cases  to  deliver  possession  thereof  accordiogly ;   and  if  such  lord', 
after  such  fine,  and  the  costs  and  charges  aforesaid,  shall  be  ful^ 
paid  and  satisfied,  or  after  the  same  shall  have  been  tendered  or 
offered  to  be  paid  as  aforesaid,  shall  refuse  to  deliver  the  possession 
of  the  said  copyhold  land  as  aforesaid,  he  or  they  sh^l  be  liable  to 
and  shall  make  satisfaction  to  the  person  or  persons  so  kept  out  of 
possession,  for  all  the  damages  that  he  or  she  shall  thereby  sustain, 
and  all  the  costs  and  charges  that  he  or  she  shall  be  put  unto  for  the 
recovery  thereof.—!  I  Geo.  4  &  I  Will.  4,  c.  65,  s.  7.    See  16  &  17 
Vict.  c.  70,  s.  110,  as  to  lunatics. 
Guardians  or      Where  any  infant,  feme  covert  or  lunatic  shall  be  admitted  to 
husbands,  or  any  copyhold  land,  if  the  guardian  of  such  infant,  or  husband  of 
committees     g^p|j  f^^^  covert,  or  committee  of  such  lunatic,  shall  pay  to  the 
may  reim^   '  ^^^  ^^  B°y  niaoor  the  fine  legally  imposed  and  set  upon  such  ad* 
burse  them-    mittauoe,  and  the  costs  and  charges  which  such  lord  of  such  manor 
selves  out  of  gha]|  h^ve  been  put  unto  as  aforesaid,  then  it  shall  be  lawful  for 
the  copy-        every  guardian  of  such  infant,  or  husband  of  such  feme  covert,  or 
hold.  committee  of  such  lunatic,  his  executors  and  administrators,  to  enter 

into  and  to  hold. and  enjoy  the  said  land  to  which  such  infant,  feme 
covert,  or  lunatic  shall  have  been  so  admitted,  and  receive  and 
take  the  rents,  issues  and  pro6ts  thereof  to  his  and  their  own  use, 
until  thereby  such  guardian  of  such  infant,  or  husband  of  such  feme 
covert,  or  committee  of  such  lunatic,  his  executors  and  administra- 
tors, shall  be  fully  satisfied  and  paid  all  and  every  such  sum  and 
sums  of  money  as  he  shall  respectively  pay  and  dbburse  upon  the 
account  aforesaid,  notwithstanding  the  death  of  such  infanu,  feme 
covert  or  lunatic  shall  happen  before  such  sum  or  sums  of  money  as 
expended  shall  or  may  be  so  raised  and  reimbursed. — 1 1  Geo.  4  & 
1  Will.  4,  c.  65,  s.  8.    See  16  &  17  Vict  c.  70,  s.  1 1 1 ,  as  to  lunatics. 
No  forfeiture      No  infant,  feme  covert  or  lunatic  shall  forfeit  any  copyholdiand 
to  be  incurred  for  bb  or  her  neglect  or  refusal  to  come  to  any  court  to  be  kept  Ibr 
by  infant,ftc.  ^^y  manor  whereof  such  land  is  parcel,  and  to  be  admitted  thereto, 
inlaringf  or     ^^^  ^^'  ^^  omission,   denial  or  refusal  of  any  such  infant,  feme 
refusing  to     covert  or  lunatic  to  pay  any  fine  imposed  or  set  upon  his  or  her  ad- 
pay  fines.        mittance  to  any  such  land. — 1 1  Geo.  4  &  1  Will.  4,  c.65,  s.  9.    See 

16  &  17  Vict.  c.  70,  s.  1 12,  as  to  lunatics. 
Fines  not  If  the  fine  imposed  in  any  of  the  cases  hereinbefore  mentioned 

warranted  by  shall  not  be  warranted  by  the  custom  of  the  manor  or  shall  be  no- 
ma**b*'  *'^*    '^^^"^  *^®°  ^^*"'^  infant,  feme  covert  or  lunatic  shall  be  at  liberty 
troverted.°*    ^<*  controvert  the  legality  of  such  fine,  in  such  manner  as  he  or  she 
ipight  have  done  if  this  act  had  not  been  made. — 1 1  Geo.  4Sc  I  WilL 
4,  c.  65,  s.  10.    See  16  &  17  Vict.  c.  70,  s.  1 12,  as  to  lunatics. 
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the  lord  and  tenants  for  the  time  being,  and  in  like  4  ^  5  Vict. 
manner  as  aforesaid,  from  time  to  time  to  commute  any  e,S5, 
rights  not  previously  commuted,  and  either  in  con- 
sideration of  a  rent-charge  and  fines  limited  as  afore- 
said, or  of  fines  payable  on  death  or  alienation,  and 
whether  the  original  commutation  was  in  the  one  mode 
or  the  other ;  also  to  provide  tliat  such  additional  pay- 
ments shall,  if  of  the  same  class,  be  added  to  and  in- 
crease the  payments  under  the  original  commutation  or 
be  made  separately  payable ;  also  that  it  shall  be  lawful 
in  like  manner,  and  at  any  time  afler  any  such  commu- 
tation or  supplemental  commutation,  to  substitute  a 
commutation  at  a  rent-charge  and  fines  limited  in 
amount  as  aforesaid  for  a  commutation  under  this  act 
at  fines  payable  on  death  or  alienation. 

Apportionment  of  Commutation  Rents  or  Fines, 

LV.  That,  after   any  commutation   apportionment  Apportion- 
shall  have  been  effected  under  this  act,  any  apportion-  SiTfines?"^* 
ment  of  the  commutation  rents  or  fines,  whether  on  the        (o 
subdivision  of  the  lands  subject  thereto,  or  whenever 
otherwise  required,  shall  and  may  be  effected  by  an 
entry  of  apportionment  on  tlie  court  rolls  in  like  manner 
and  with  the  like  consent  as  is  now  used  and  adopted 
in  apportionment  of  quit  rents ;   and  which  entry  the 
steward  for  the  time  being  is  hereby  directed  to  make, 
whenever  required  and  authorized  so  to  do  by  a  war- 
rant or  authority  in  writing  under  the  hands  of  the  lord 
and  tenant  for  the  time  being,  stating  the  terms  of  ap- 
portionment, and  requiring  the  entry  of  apportionment 
on  the  court  rolls. 

VohrUary  Enfranchisement  by  Agreement  between  Lord 
and  not  less  than  Six  Tenants, 

LVI.  That,  for  the  purpose  of  enabling  lords  and  Power  to 
tenants  of  manors  to  effect  either  general  or  partial  Jenants^fo 
enfranchisements,  it  shall  be  lawful  for  the  lord  of  any  effect  voiun- 
manor,  whatever  may  be  his  estate  or  interest  therein,  ciSemeSs" 
with  the  consent  of  the  said  commissioners  (6)  under       (e.) 

(&)  The  practice  of  the  commission  is  to  testify  their  consent  by 
oonfirtnatioD  of  the  deed  of  enfraDchisement,  after  receipt  of  a  valu- 
^OD,  and,  if  thought  expedient,  such  inquiry  as  is  directed  in  cases 

q2 
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4^5  Vicu  this  act,  at  any  time  or  times  after  the  passing  of  this 
c.  35.  act,  to  enfranchise  all  or  any  of  the  lands  holden  of  his 
"  manor,  in  consideration  of  such  sum  or  sums  of  money(c), 
whether  payable  forthwith  or  at  a  future  time((/),as  shall 
be  agreed  to  be  paid  by  the  tenant  or  tenants  whose 
lands  are  to  be  enfranchised ;  and  it  shall  be  lawful  for 
any  tenant,  whatever  may  be  his  estate  or  interest,  with 
the  like  consent  of  the  said  commissioners  under  this  act, 
to  accept  such  enfranchisement  on  the  terms  so  agreed 
on ;  and  whenever  so  many  as  twelve  persons  {e)  being 
tenants  or  all  the  tenants  of  any  manor  shall  at  the 
same  time  agree  with  the  lord  for  the  enfranchisement 
of  their  lands,  then  it  shall  be  lawful  to  effect  such  en- 
franchisement by  a  schedule  of  apportionment  which 
shall  have  been  specifically  agreed  upon  between  the 
lord  and  tenants,  and  where  none  such  shall  have  been 
agreed  upon,  then  by  a  schedule  of  apportionment  (f) 
to  be  prepared  by  the  steward  (g)  and  delivered  by  him 
to  the  said  commissioners,  such  schedule  to  be  in  either 
case  afterwards  confirmed  and  sealed  by  such  commis- 
sioners ;  and  such  schedule  shall  state  the  sums  to  be 
paid  for  enfranchisement  by  the  several  tenants,  or 
charged  on  their  respective  lands  (A),  and  the  periods 
of  the  payment  of  the  principal  money  respectively,  or 
the  commencement  of  interest,  either  pursuant  to  some 
apportionment  to  be  made  by  valuers  to  be  appointed 
by  the  lord  and  tenants,  parties  to  the  agreement,  or  as 
shall  seem  just  to  the  said  commissioners,  having  re- 
gard to  all  the  circumstances  of  the  case ;  and  where 
any  compensation  shall  have  been  agreed  to  be  paid  to 
the  steward  or  other  officer  of  the  manor  (t)  for  the 

of  confirmation  of  agreements  by  the  23id  section,  ante,  p.  311 ; 
Cooke's  Cop.  Acts,  208,  n. 

(c)  See  6  &  7  Vict,  c  23,  s.  1 ;  7  &  8  Vict,  c  55,  s.  5 ;  15  &  16 
Vict,  c  52,  s.  41. 

{d)  See  sections  60,  62,  post,  pp.  343,  345. 

(tf)  By  the  Copyhold  Act,  1843,  s.  11,  the  number  tvoelve  is  re- 
duced to  fix. 

(/)  See  Form,  No.  12,  post. 

(g)  See  Forms.  Nos.  11,  13,  post, 

(h)  The  consideration  may  be  a  sum  certain  or  a  rent-charge 
either  in  corn  or  money,  or  land  or  righis  to  mines,  or  on  waste 
lands.  Copyhold  Act,  1843,  ss.  1,2;  Copyhold  Act,  1844,  s.5; 
Copyhold  Act.  1652,  s.  41.    See  ante,  p.  270. 

(i)  See  ante,  pp.  218—224. 
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Joss  he  or  they  may  sustain  by  such  enfranchisement,  4^5  Vict, 
which  compensation  shall  in  all  cases  be  provided  for      ^'  ^^' 
where  a  steward  shall  hold  his  office  by  patent  or  other 
instrument  for  the  term  of  his  live  or  during  good  be- 
haviour, or  where,  in  the  absence  of  such  patent  or 
other  instrument,  the  usage  shall  have  been  such  as  in 
the  opinion  of  the  said  commissioners  to  lead  to  a  just 
expectation  that  the  steward  will  hold  his  office  during 
life  or  good  behaviour,  the  schedule  shall  contain  an 
apportionment  of  the  sum  agreed  to  be  paid ;  and  every 
such  schedule  shall  contam  all  such  other  matters  as 
shall  be  requisite  for  carrying  into  effect  the  provisions 
of  this  act ;    and  all  the  provisions  hereinbefore  con* 
tained  for  carrying  into  execution  a  commutation  ap- 
portionment made  by  valuers  shall,  so  far  as  the  same 
are  capable  of  application,  be  deemed  and  taken  to  be 
applicable  to  the  case  of  an  enfranchisement  under  the 
provisions  herein  contained,  save  that  the  said  com- 
missioners shall  not  make  any  alterations  or  amend- 
ments in  such  schedule  without   the  consent  of  the 
parties  interested  therein  :  provided  always,  that  when-  Proviso. 
ever  the  estate  of  any  party  to  such  enfranchisement  ijk) 
shall  be  less  than  an  estate  of  fee  simple  in  possession,  or 
corresponding  copyhold  or  customary  estate,  notice  in  Notice  to  be 
writing  (/)  shall  be  given  by  or  on  behalf  of  such  party  SISide?i^"n 
to  fhe  person  entitled  to  the  next  estate  of  inheritance  in  certain 
in  remainder  or  reversion  in  the  manor  or  land  to  be  ^**^ 
affected  by  such  enfranchisement,  so  that  the  assent  or 
dissent  or  acquiescence  of  such  person  entitled  in  re- 
mainder or  reversion  may  be  stated  in  writing  to  the 
said  commissioners,  when  such  a  schedule  of  appor- 
tionment as  aforesaid,  or  when  such  conveyance,  deed 
or  assurance  as  hereinafter  mentioned,  shall  be  sent  to 
them,  but  the  said  commissioners  shall  notwithstanding 
cause  such  further  notices  to  be  given  and  such  other 
mquiries  to  be  made  as  they  shall  deem  fit  before  con- 
firming such  apportionment,  or  consenting  to  such  con- 
veyance, deed  or  assurance :  provided  also  (m),  that  in  Persons  un- 
case the  person  so  next  entitled  in  remainder  or  reversion  ^es.^^**^^^*" 
as  aforesaid  shall  be  a  minor,  idiot,  lunatic,  feme  covert, 

(fc)  See  Copyhold  Act,  1843,  s.  13. 

(0  See  secte.  24—32. 

(m)  See  s.  11,  ante,  p.  300 ;  s.  52,  ante,  p.  335. 
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4  Si  5  Viet,  or  under  any  other  legal  disability,  or  shall  be  beyond 
<^'  35.  the  seas,  such  notice  as  aforesaid  shall  be  given  to  the 
guardian,  trustees,  committee  of  the  estate,  husband 
or  attorney  of  such  person  respectively,  or  in  default 
thereof,  or  in  case  the  person  so  entitled  shall  be  un- 
known or  not  ascertained,  then  such  notice  shall  be 
given  to  some  person,  to  be  nominated  for  that  purpose 
by  some  writing  under  the  hands  and  seal  of  the  said 
commissioners,  after  due  inquiry  shall  have  been  made 
by  them  as  to  the  fitness  of  such  person  to  judge  of  the 
propriety  of  assenting  to  or  dissenting  from  any  such 
agreement ;  and  that  in  every  case  in  which  dissent  in 
writing  shall  have  been  expressed,  the  commissioners 
shall  withhold  their  confirmation  of  the  apportionment, 
or  their  consent  to  the  conveyance,  deed  or  assurance 
hereinafter  mentioned,  until  upon  further  inquiry  they 
shall  be  satisfied  that  the  agreement  is  not  fairly  open 
to  objection. 

Mode  of  effecting  Enfranchisement  by  some  Tenants. 
For  effecting  LVII.  That  if  such  agreement  for  enfranchisement 
chiwmentif  *^*^'  "^'  ^®  entered  into  by  all  the  tenants  of  the  manor, 
agreement  or  their  number  shall  be  less  than  twelve  (n),  or,  what- 
fnto^byS*  ever  be  their  number,  if  the  parties  shall  think  fit,  an 
the  tenants,  enfranchisement  may  be  effected,  with  the  consent  of 
£r  be  IMS™  the  said  commissioners,  by  such  conveyance,  deed  or 
than  twelve,  assurance  as  would  or  might  be  adopted  for  effecting 
(£•)       such  enfranchisement  if  the  lord  were  seised  of  the 

manor  for  an  absolute  estate  of  inheritance  in  fee  simple 

in  possession  (o). 

Title  of  Manor  and  Payment  of  Expenses  cf 

Enfranchisement. 

'  commis-  LVII  I,  That  in  every  case  in  which  any  such  agree- 

fore*^ving  w^cnt  for  enfranchisement  shall  be  so  entered  into,  and 
their  consent,  shall  be  proposed  to  be  carried  into  effect  by  a  schedule 
^emwiyesof  of  apportionment,  the  said  commissioners,  before  they 
the  tttie  to     shall  siffuify  their  consent  thereto,  shall,  upon  the  written 

the  manor;  ?     r  -.i.  ^  !  .•  « 

and  the  ex-  request  of  any  three  or  more  tenants,  parties  to  the 
Svesttei*'***  agreement,  but  not  otherwise,  satisfy  tnemselves,  in 

(n)  It  is  DOW  $ix,  6  &  7  Vict.  c.  33,  8.  11. 
(o)  See  Forms,  Nos.  11,  12, 13,  post. 
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such  way  and  by  such  evidence  as  they  shall  see  fit,  of  4  5r  6  vut, 
the  title  of  the  lord  to  the  manor  (p) ;  and  the  expense      *^'  9^* 
of  investigating  the  title  to  the  manor,  and  the  other  ^j^^^  „  ^di 
expenses  attending  every  such  agreement,  whether  car-  as  the  general 
ried  into  e^ect  by  a  schedule  of  apportionment  or  other-  Se^orrfe  by* 
wise,  and  the  confirmation  thereof  and  the  schedule  of  *^«  P*^^* 
apportion tnent  (if  any),  shall  be  "borne  by  the  lord  and  agr^upon, 
tenants  {q),  parties  to  such  agreement,  in  such  propor-  JJifit^ifSie 
tions  as  they  may  agree^  or  in  default  of  agreement  commission- 
as  the  said  commissioners  may  direct  (r) :    provided  JeJt!^*"  ^^' 
always,  that  the  expenses  payable  by  lords  of  manors       (e.) 
having    particular   interests  or    being   trustees  shall, 
with  -any  other  expenses  they  may  reasonably  incur 
in  or  about  any  such  agreement  (the  amount  of  such 
last-inentioned    expenses  being   subject   to   the    ap- 
proval of  the  said  commissioners),  be  paid  out  of  the 
first  monies  to  be  received  out  of  the  enfranchisements 
to  be  effected  under  this  act :  provided  always,  that  if 
the  lord  shall  refuse  to  afford  such  information  as  may 
enable  the  commissioners  to  be  satisfied  of  his  title,  or 
if  the  eonmiissioners  ^all  for  any  other  reason  not  be 
^atis^ed  of  such  title,  the  said  agreement  so  entered 
into  shall  be  null  and  void. 

Lord  having  limited  Interest, 

LIX.  That  in  all  cases  in  which  the  lord  for  the  time  Payment,  &c. 
being  shall  be  only  entitled  to  the  manor  for  a  limited  chi^gem^t 
estate  or  interest  therein,  or  shall  be  under  any  legal  money  where 

;t:~  L'f.         1  i»  1.  •  1  5      the  lord's  1 

oisability,  the  sum  or  sums  of  money  to  be  paid  for  terest  is 
enfiraiH^hiseroent  shall  be  paid  and  applied  in  manner  ^^  ^ 
hereinafter  provided  for(5).  (E.) 

^fetred  Payment  of  Colnsider^Uion  for  Enfranchisement. 

liX.  That,  whenever  by  any  such  agreement  as  afore-  Tenants  may^ 
•aid  which  shall  be  proposed  to  be  carried  into  effect  ^"cSJ^^' 
^y  a  schedule  of  apportionment,  it  shall  have  been  sti-  t^e  Payment 
Y^lated  that  any  tenant  shall  be  at  liberty  to  defer  the  ^the^consi- 

deration  for 

(p)  See  Copyhold  Act,  1852,  sects.  22,  23^  poet, 

(f)  Tlie  tenant  for  life  of  a  manor  in  which  lands  are  enfranchised 
under  this  act  is  entitled  to  his  costs  out  of  the  fund  arising  from  the 
^^^nnchiaiement.  Ex  parU  Archhithopof  CanUrbury,  1  C0II.C.  C.  54. 

(v)  See  sect  65,  post,  p.  347. 

(0  See  sects.  63,  73—75 ;  6  &  7  Vict  c.  23,  s.  14. 
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When  such 
sum  becomes 
due  the  lord 
to  be  entitled 
to  the  rent 
and  profits  of 
the  land,  and 
may  proceed 
to  obtain  pos- 
session, &c. 

(E). 


Of  Volvntary  Enfranchisement, 

payment  of  a  portion  of  the  Pum  charged  in  respect  of 
his  lands  or  any  portion  thereof,  and  such  tenant  shall 
give  notice  under  his  hand  to  the  steward  or  lord,  as 
hereinbefore  directed  with  respect  to  notices  in  cases 
of  commutation  {t\  of  his  desire  to  defer  payment  ac- 
cordingly, at  any  reasonable  time  after  the  execution 
of  any  such  agreement  for  enfranchisement,  and  before 
the  delivery  of  the  schedule  to  the  commissioners,  it 
shall  be  lawful  for  the  said  commissioners  in  their  sche- 
dule of  apportionment  in  every  such  case,  and  also 
(with  the  consent  of  the  lord)  in  the  case  of  any  such 
tenant  giving  notice  as  aforesaid,  although  no  stipula- 
tion shall  have  been  made  by  the  agreement,  to  award 
that  so  much  of  the  sum  apportioned  to  any  such  tenant 
as  shall  have  been  charged  for  enfranchisement  from 
fines  or  other  manorial  rights  to  which  such  tenant,  if 
he  possessed  a  life  or  other  limited  interest,  would  not 
have  been  liable  thereafter  during  his  tenancy,  shall 
not  be  paid  until  the  period  of  the  next  act  or  event  on 
which  a  fine  or  other  such  manorial  right  would  have 
become  payable  or  due  to  the  lord  if  the  said  lands  had 
remained  unenfranchised,  and  that  within  six  months 
after  such  act  or  event  the  said  sum  shall  become  pay- 
able, with  such  addition  thereto  as  the  said  commis- 
sioners shall  direct  (u). 

Recovery  of  Consideration  for  Enfranchisement. 

LXI.  That  as  soon  as  the  said  sum,  with  such  addi- 
tion thereto,  shall  become  payable,  the  lord  or  other 
person  for  the  time  being  entitled  to  the  benefit  thereof 
shall  become  entitled  to  the  rents  and  profits  of  the 
land  in  respect  of  which  the  same  shall  be  due,  unless 
and  until  he  shall  have  received  notice  that  such 
sum  is  become  payable  so  that  he  may  proceed  to  re- 
cover the  same ;  and  it  shall  be  lawful  for  such  lord  or 
other  person  to  proceed  to  obtain  possession  of  the  said 
rents  and  profits,  in  like  manner  as  if  the  said  land  had 
been  lawfully  seised  into  the  hands  of  the  lord  for  some 
default  of  the  tenant ;  provided  that  notice  in  writing 
stating  the  nature  of  such  act  or  event  as  aforesaid, 

(0  See  sect.  29,  ante,  p.  319. 
(u)  See  sect.  63,  post. 
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delivered  by  or  on  behalf  of  the  tenant  to  the  lord  or  4  ^  6  Vicu 
other  person  entitled,  or  the  clerk  of  the  peace  or  other  <?«  35. 
persons  baving  the  custody  of  the  schedule  of  appor- 
tionment, sball  be  deemed  sufficient  notice  that  the  said 
sum  is  payable;  and  as  soon  as  the  said  sum  is  become 
payable  tbe  land  in  respect  of  which  the  same  shall  be 
due,  and  tbe  beneficial  owner  thereof  for  the  time  being, 
shall  be  subject  to  the  like  remedies  for  the  recovery 
thereof  (x),  anc|  such  sum  shall  become  applicable  in 
like  manner (y),  subject  to  any  such  allowance  thereout 
as  hereinafter  provided  (a),  as  if  such  land  had  not  been 
previously  enfranchised,  and  the  payment  for  the  same 
nad  not  been  deferred. 

Charge  of  Consideration  for  Enfranchisement  on  Lands* 

LXII.  That,  for  the  purpose  of  freeing  other  tenants  Power  for 
from  the  inconvenience  to  which  in  certain  cases  they  to^*/fer  pay-* 
might   be  subjected   by  an  immediate  liability  to  the  ment  of  con- 
payment  of  the  sums  to  be  agreed  to  be  paid  to  the  lord  enfrancWse-'^ 
of  tbe  manor  for  enfranchisement  under  this  act,  it  shall  "^©nt* 
be  lawful  for  such  tenant,  at  any  reasonable  time  after       (E.) 
tbe  execution  of  any  such  agreement  for  enfranchise- 
ment as  aforesaid  (to  be  fixed  by  the  said  commis- 
sioners, and  in  default  of  their  fixing  any  other  limit  at 
any  other  time,  or  until  within  ten  days  next  previous 
to  the  delivery  by  the  steward  to  the  commissioners  of 
tbe  schedule  of  such  apportionment),  to  declare,  by 
notice  under  his  hand,  to  be  delivered  to  the  lord  or 
steward  as  hereinbefore  provided  with  respect  to  no- 
tices in  cases  of  commutation  (a),  his  desire  that  such 
compensation  money  should  remain  a  charge  on  the 
lands  affected  thereby  for  any  number  of  years  not 
exceeding  fourteen  years,  or,  if  a  tenant  for  life,  for  the 
whole  period  of  his  life  and  one  year  longer,  and  which 
notice  the  steward  shall  forthwith,  or  with  the  said 
schedule  of  apportionment,  send  to  the  said  commis- 
sioners ;  and  thereupon  the  said  commissioners,  with 
the  consent  of  the  lord,  but  not  otherwise,  shall  insert 

(i)  See  sect.  71,  poit, 

(y)  See  sects.  73 — 76,  posU 

(s)  See  sect.  63,  post. 

(a)  See  sect.  29,  ante,  pp.  318—320. 

q5 
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4  J)'  5  Fift.  in  a  column  of  such  apportionment  to  be  appropriated 
*«3^'  to  such  purpose  the  number  of  years  or  period  for 
which  such  charge  is  to  be  continued,  and  thereupon 
(subject  as  afler  mentioned)  no  proceedings  shall  be 
instituted  during  such  time  or  period  to  enforce  pay- 
ment of  the  principal  money  so  apportioned :  provided 
nevertheless,  that  interest  after  the  rate  of  four  pounds 
per  centum  per  annum  thereon  shall  be  payable  and 
paid  half-yearly  on  the  days  to  be  mentioned  in  such 
apportionment,  or,  if  not  mentioned,  then  at  the  expi- 
ration of  each  half  year  computed  from  the  date  thereof; 
and  nothing  herein  contained  shall  extend  to  protect 
any  tenant  or  other  person  from  such  proceedings,  in 
case  interest  for  one  year  and  a  half  shall  remain  due 
on  the  principal  sura  apportioned  or  awarded  or  on  any 
part  thereof  to  the  amount  of  one-half:  provided  also, 
that  during  the  term  or  period  so  fixed  the  lord  shall 
not  be  compellable  to  receive  payment  of  the  principal 
money  without  receiving  twelve  calendar  months*  notice 
of  the  intention  to  pay  oflT  the  same ;  and  in  case  the 
interest  on  such  principal  sum  or  any  part  thereof  shall 
at  any  time  be  in  arrear  or  unpaid  for  thirty  days  after 
any  half-yearly  payment  shall  be  due  as  aforesaid,  it 
shall  be  lawful  for  the  lord  or  party  entitled  for  the 
time  being  to  receive  such  interest  money  to  levy  the 
same  by  distress  and  sale  of  the  goods  on  the  lands  and 
tenements  enfranchised  and  affected  by  such  enfran- 
chisement, or  any  of  them,  as  fully  and  in  like  manner 
as  if  the  same  had  been  rent  in  arrear,  and  subject  to 
recovery  by  distress. 

Payment  of  deferred  Consideration  in  case  of  Lord 

Tenant  for  Life, 

Where  pay-  LXIII.  That  where  the  lord  of  the  manor  shall  be 
defeSedby  ^^^Y  entitled  for  a  limited  estate  or  interest  therein, 
tenants,  pro-  and  the  said  commissioners  shall  have  deferred  pay- 
mad(f fOT  ment  of  any  sum  or  sums  for  enfranchisement  under 
such  lords  ag  the  powers  hereinbefore  contained  (6),  so  that  instead 
nants  for  life,  of  such  lord  receiving  a  certain  sum,  or  the  interest 
(£.)  thereon,  forthwith,  he  or  the  lord  for  the  time  being 
shall  become  entitled  at  a  future  period  to  the  said  de- 

(6)  See  sect.  60,  ante,  p.  343. 


« 
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ferred  -sum,  with  an  addition  thereto  on  account  of  the  4^5  Vict, 
tine  which  would  have  become  payable  on  the  act  or  .  ^'  ^^- — 
event  fixing  such  period,  or  with  an  addition  thereto 
on  any  other  account,  it  shall  be  lawful  for  the  said 
commissioners  to  award  and  direct  that,  out  of  the 
money  payable  or  chargeable  fdrthwiih  for  enfranchise- 
ment of  any  lands  in  such  manor,  a  certain  sum  of  prin- 
cipal money  shall  be  paid  to  or  charged  in  favour  of 
such  lord  as  if  he  were  absolutely  seised  as  tenant  in 
fee  simple  in  possession  of  such  manor,  and  such  prin- 
cipal sum  shall  be  paid  or  charged  accordingly  (c);  and 
in  case  it  shall  happen  that  there  shall  be  no  money 
payable  forthwith  for  enfranchisement,  or  not  sufficient 
for  making  such  allowance  to  the  lord  as  aforesaid,  or 
with  the  consent  of  the  lord  in  any  case,  it  shall  be 
lawful  for  the  said  commissioners  to  award  and  direct 
that  so  much  of  the  sum  payable  at  a  future  period  as 
they  shall  think  adequate  to  his  interest  shall  become 
his  absolute  property,  and  shall  be  paid  or  charged 
accordingly. 

Lands  enfranchised  free  from  Incumbrances  on  Manor, 

LXIY.  That  all  lands  which  shall  be  enfranchised  Substituted 
under  this  act  shall  be  deemed  to  be  held  under  the  ***^®**  , 
same  title  as  that  under  which  the  same  were  held  at 
the  time  of  such  enfranchisement,  and  shall  not  be  sub- 
ject to  any  estates,  rights,  titles,  interests,  incumbrances^ 
claims  or  demands  affecting  the  manor  of  which  the 
same  were  holden  (d). 

Expenses  of  Commutation  or  Enfranchisement, 

LXV.  That  the  expenses  or  valuations,  including  General  «- 
the  expense  of  making  copies  of  apportionments,  sche-  p®^'®** 
dules  and  all  other  documents  required  under  the  pro-       ' 
visions  of  this  act,  and  all  other  expenses  necessary  in 
the  making  any  commutation  or  enfranchisement  as 
aforesaid,   except  when  otherwise   provided   by  this 
act  (e),  shall  be  paid  by  the  tenants,  or  by  the  tenants 
and  lords,  in  such  proportions  as  the  said  commis- 

(e)  See  sect.  5R,  ante,  p.  342. 

(d)  See  Copyhold  Act.  1852,  s.  11. 

(e)  See  sects.  30, 58,  ante,  pp.  320,  342. 
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4^5  Viet,  sioners  shall  in  the  confirmed  apportionment,  or  other* 
^«  '^•^«  wise,  under  their  hands  and  seal,  direct  {f) ;  and  that 
if  any  difference  shall  arise  touching  the.  amount  of  the 
said  expenses,  or  the  share  thereof  to  he  paid  by  or  to 
any  person,  it  shall  be  lawful  for  the  said  commissioners 
or  assistant  commissioner  to  certify  under  their  or  h\% 
hands  or  hand  the  amount  to  be  paid  by  or  to  such 
person ;  and  in  case  any  person  shall  refuse  or  neglect 
to  pay  the  amount  so  certified  or  specified  in  such  ap- 
portionment to  be  payable  from  him  immediately  after 
notice  thereof,  then,  upon  production  of  such  certificate, 
or  of  either  of  the  deposited  copies,  under  seal,  of  the 
said  apportionment,  before  two  of  her  majesty's  justices 
of  the  peace  for  the  county,  riding,  division  or  juris- 
diction wherein  the  manor  to  which  the  same  relates, 
or  the  greater  part  thereof  in  value  as  appearing  in 
such  apportionment,  is  situate,  and  on  proof  of  such 
refusal  or  neglect,  such  justices  are  hereby  authorized 
and  empowered,  by  warrant  under  their  hands  and 
seals,  to  cause  the  same,  and  the  costs  of  application 
and  distress,  to  be  levied  by  distress  and  sale  of  the 
goods  of  the  person  liable  to  pay  the  same,  and  to 
render  the  surplus  (if  any),  after  deducting  the  costs  of 
distress  and  sale,  to  the  person  distrained  upon. 

Remedy  for  Recovery  of  Expenses. 

Action  for  LXVI.  That  if  such  expenses  shall  not  be  levied 
expenses.  yjj jgy  j|,g  g^j^  distress  within  two  months  after  the  said 
warrant  shall  be  granted,  it  shall  be  lawful  for  the  per- 
son entitled  to  the  said  expenses  (if  the  same  shall, 
with  the  costs  of  application  to  such  justices,  amount  to 
forty  shillings  or  upwards),  and  his  executors  or  ad- 
ministrators, to  recover  the  same  expenses  and  costs, 
with  full  costs  of  suit,  in  an  action  of  debt  in  any  of  her 
majesty's  courts  of  law  at  Westminster  against  the  party 
named  in  such  warrant  and  certificate  of  apportionment 
as  aforesaid,  his  executors  or  administrators,  in  which 
action  such  certificate  or  deposited  copy  of  apportion- 
ment shall  be  satisfactory  evidence  of  the  amount  of 
such  expenses  so  awarded  by  the  said  commissioners 
or  assistant  commissioner,  and  of  the  same  being  due 

(/;  See  Copyhold  Act,  1844,  s.  4,  po$t. 
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for  and  to  the  parties  therein  named ;  and  the  certificate  4^5  Viet. 
of  such  justices  under  their  hands  on  such  warrant  shall  ^-  ^^- 
in  like  manner  be  evidence  of  the  amount  of  costs  of 
soch  application ;  and  the  production  of  such  warrant 
(which  in  all  cases  shall  be  allowed,  and  such  certificate 
given  by  such  justices)  shall  be  satisfactory  evidence 
of  the  non-recovery  of  such  expenses  and  costs  re- 
spectively under  a  distress. 


Recovery  of  Expenses  of  Commutation  or  Enfranchisement 

when  Tenant  is  Trustee, 

LXVII.  That  every  tenant,  being  a  trustee,  or  not  ExpenBcsof 
beneficially  interested  (g)  in  the  lands  of  which  he  stands  ^n  T'r 
admitted  tenant,  to  be  affected  by  any  commutation  or 
enfranchisement  under  this  act  (save  as  against  an  un- 
admitted mortgagee)^   shall  be  entitled  to  recover  in 
like  manner,  by  distress  or  action  respectively,  all  ex- 
penses, costs  and  charges  which  he  may  have  to  pay 
under  or  by  reason  of  any  such  certificate,  apportion- 
ment (A),  distress  or  action,  from  the  person  beneficially 
interested  at  the  date  of  such  apportionment  in  the  said 
lands,  his  executors,  administrators  or  assigns,  or  by  a 
like  distress  on  the  said  lands,  and  the  occupier  thereof 
shall  be  entitled  to  deduct  any  such  payments  out  of 
any  rent  then  or  subsequently  due ;  and  should  any 
dispute   arise  as  to  any  trusteeship  or  right  to  such 
recovery,  the  same  shall  be  determined  by  the  said 
commissioners  or  assistant  commissioner  in  like  manner 
as  is  hereinbefore  provided  (i)  with  respect  to  other 
causes  of  dispute  or  difference  arising  under  this  act, 
and  their  or  his  certificate  shall  be  deemed  satisfactory 
evidence  of  the  facts  therein  stated ;  and  the  like  evi- 
dence shall  be  produced  before  such  justices  or  in  such 
action  as  is  hereinbefore  provided  in  other  cases  of  dis- 
tress (Ar). 

ig)  See  Copyhold  Act,  1844,  s.  3,  foit, 
{h)  See  Copyhold  Act,  1844,  s.  1,  post, 
(t)  Sect.  39,  ante,  p.  326. 
ijk)  See  7  &  8  Vict.  c.  55,  ss.  1,  2,  3. 
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Copvholden 
having  limit- 
ed interests 
may  charge 
costs  on  the 
lands  in  cer- 
tain cases. 

(C.  &  E.) 


Of  Commut€Ui&H  or  Enfranchisement. 

Charge  qf  Expenses  hy  Tenants  having  limited  Interests 

LXVIII.  (0  That  any  teaaiic(fR)  bavii^  a  limited 
interest,  and  who  shall  ^y  any  such  expenses  or  costs^ 
may,  with  the  consent  of  the  said  cominissioners  under 
their  hands*  and  by  a  stm]>le  entry  on  the  court  rolls  of 
the  manor  (n)  (and  for  which  entry  the  steward  shall 
only  charge  thirteen  shillings  and  fourpence^  and  wiii<^ 
shall  not  be  subject  to  any  stamp  duty),  charge  such 
expenses  and  costs,  with  interest  thereon  at  the  rate  of 
four  pounds  per  centum  per  annum,  on  the  copyhold 
lands  to  which  the  same  shall  relate,  but  so  neverthe- 
less that  the  principal  charge  on  such  lands  shall  be 
lessened  in  every  year  following  such  charge  by  one*- 
twentieth  part  at  least  of  such  original  charge  thereon, 
and  shall  be  subject  to  previous  mortgages. 

Charge  of  Expenses  of  Commutation  by  Lord  having 

limited  Interest, 

Expenses  LXIX.  That  any  lord  of  a  manor  having  a  particular 

iordii^o/^  interest,  or  being  a  trustee,  and  who  shall  (in  the  case 
™»nor8  may  of  a  Commutation)  pay  any  such  expenses  or  costs, 
may,  with  the  like  consent  of  the  said  commissioners, 
charge  such  expenses  and  costs,  together  with  the  ex- 
penses he  may  reasonably  incur  in  employing  agents  to 
protect  his  interests  or  otherwise,  with  interest  thereon 
at  the  rate  of  four  pounds  per  centum  per  annum,  on 
the  manor  to  which  the  same  may  relate,  but  so  never- 
theless that  the  principal  charge  on  such  manor  shall 
be  lessened  in  every  year  following  such  charge  by 
one-twentieth  part  at  least  of  such  original  charge 
thereon,  and  shall  be  subject  to  previous  mortgages : 
provided  always,  that  the  amount  of  such  last-men- 
tioned expenses  shall  have  been  previously  submitted 
to  and  shall  have  received  the  approval  of  the  said 
commissioners  or  of  an  assistant  commissioner. 

Remedies  of  Mortgagee  in  Fee  applied  to  Enfranchise- 
ment Consideration  charged  on  Lands, 

Lands  to  be        LXX.  That  from  and  immediately  after  the  date  of 

(/)  See  Copyhold  Act,  1844,  s.  2. 

(m)  The  powers  of  this  section  are  extended  by  7  &  8  Vict.  c.  55, 
88.  2,  3. 

(n)  See  Copyhold  Act,  1852,  8.  32. 


be  charged 
on  the  ma- 
nors. 

(C.) 


,  -BB"  » • 
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the  final  confirmation  of  the  apportionment,  in  the  case  4^5  Vict, 
of  any  such  enfranchisement  as  aforesaid,  or  from  the      ^-  3^* 
date  of  the  conveyance,  deed  or  assurance  by  which  tlie  charged  with 
enfranchisement  shall  be  effected  (as  the  case  may  be),  enfranchise- 
the  several  ^nd  respective  lands  shall  stand  charged  ^dentimia 
and  chargeable  with  the  respective  sums  mentioned  in  "  on  mort- 
Euch  apportionment   to  be  payable  to  the  lord  and  ^^^Z  ^' 
steward  or  other  officers  respectively,  with  lawful  in- 
terest for  the  same  from  the  day  mentioned  in  the  said 
apportionment  until  payment  thereof  respectively ;  and 
until  such  respective  payment  or  payments  the  person 
or  persons  for  the  time  being  seised  of  the  manor  shall 
be  deemed  to  stand  seised  of  the  said  lands  as  mort- 
gagee in  fee  thereof,  for  the  benefit  of  the  lords  as  to 
the  sum  payable  to  them,  and  of  the  said  steward  or 
other  officers  as  to  the  sums  payable  to  him  or  them, 
and  subject  to  the  power  of  continuing  the  charge  as 
hereinbefore  provided  (o)  ;  and  that  it  shall  and  may 
be  lawful  for  the  person  so  seised,  or  the  lords  or 
stewards  respectively  in  his  name,  from  time  to  time  to 
adopt  such  means  and  proceedings  as  a  mortgagee  in 
fee  of  freehold  lands  is  entitled  to  for  the  enforcing 
payment  of  such  principal  sums  and  interest,  with  the 
like  right  to  obtain  payment  of  all  attendant  and  inci- 
dent costs  and  expenses  ;  and  the  lord  shall  have  power 
to  distrain  on  the  lands  in  respect  of  which  the  said 
sum  or  sums  shall  be  payable  for  the  purpose  of  reco- 
vering payment  of  the  interest  that  shall  be  due  thereon, 
as  fully  and  in  like  manner  as  if  the  same  had  been  rent 
in  arrear. 

Prtority  of  Charges. 

LXXI.  That  every  such  last-mentioned  sum  by  this  Such  sums 
act  charged  on  any  lands  shall  be  a  first  charge  on  charges'on 
such  lands,  and  shall  have  priority  over  all  mortgages,  ^^^  lan^s. 
charges  and  incumbrances  whatsoever  affecting  such       ^^-) 
lands,  tithe  rent-charge  (p)  excepted,  notwithstanding 

(o)  See  sects.  60,  62,  ante,  pp.  343,  345. 

(p)  The  tithes  or  tithe  rent- charge  on  copyhold  lands  may  be 
merged  as  in  other  lands,  1  &  2  Vict,  c*  64,  s.  4.  But  to  prevent  the 
lord  having  the  benefit  of  such  merger  in  coptyhold  lands  subject  to 
fines  arbitrary,  provision  is  made  tor  deducting  the  value  of  tithes 
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4  5f  5  Viet,  such  mortgages,  charges  and  incumbrances  shall  have 
c.  35.      been  or  shall  be  respectively  made  and  created  before 
such   sums    respectively   shall   be   charged   on     such 
lands  (q). 


Power  to 
mortgage. 

(E.) 


To  whom 
monies  for 
enfranchise- 
ment from 
lord's  rights 
.0  be  paid. 


In  case  of  a 
limited  estate 


Power  to  mortgage  for  Term  of  Years, 

LXXIl.  That  it  shall  be  lawful  for  any  tenant  whose 
lands  shall  be  enfranchised  under  this  act  to  charge  the 
same  (or  any  of  them,  provided  he  shall  hold  the  whole 
thereof  under  the  same  right  and  the  same  estate,)  with 
the  payment  of  such  sums  as  aforesaid  (and  the  costs 
of  such  charges),  and  lawful  interest  thereon  respec- 
tively, to  any  person  who  shall  advance  and  lend  such 
sums  on  the  security  of  the  lands  so  to  be  charged,  and 
his  executors,  administrators  and  assigns,  and  for  se- 
curing the  payment  thereof,  with  such  interest,  to  de- 
mise the  same  by  way  of  mortgage  for  any  term  of 
years  to  the  person  who  shall  lend  such  sums,  his  exe- 
cutors, administrators  and  assigns,  or  to  such  other 
person  as  he  or  they  shall  appoint,  so  as  such  demise 
be  made  with  a  proviso  or  condition  declaring  that 
such  term  shall  be  void  on  payment  of  the  amount 
thereby  secured,  with  interest  thereon,  at  a  time  to  be 
therein  appointed ;  and  such  charge  shall  have  the  like 
priority  with  the  original  charge  under  this  act(r),  and 
with  the  powers  and  rights  to  which  a  first  mortgagee 
would  as  mortgagee  by  demise  be  entitled  (f). 

Payment  of  Consideration  for  Lord*s  Rights, 

LXXIII.  That  all  monies  to  be  paid  under  this  act 
for  enfranchisement  from  the  lord's  right  shall  be  paid 
to  the  lord  of  the  manor,  his  heirs  or  assigns,  where  he 
shall  be  absolutely  seised  as  tenant  in  fee  simple  in 
possession  of  the  manor,  or  where,  as  trustee  for  sale 
or  otherwise,  he  has  power  to  give  an  effectual  dis- 
charge for  such  monies ;  and  where  such  lord  for  the 

and  tithe  rent-charges  id  case  of  their  being  merged  in  copyholds, 
2  &  3  Vict.  c.  62,  B.  7.~SheIford's  Tithe  CommutaUon  AcU,  327, 
3rd  ed. 

(q)  See  Copyhold  Act,  1843,  s.  7,  post, 

(r)  See  sect.  71,  antet  p.  351. 

(s)  6  &  7  Vict.  c.  23  J  7  &  8  Vict,  c  55,  s.  4. 
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tinie  being  shall  be  only  entitled  for  a  limited  estate  or  4  ^  5  Vku 
interest  therein,  or  shall  be  under  any  legal  disability,      c.  35. 
such  money  (w),  subject  to  any  allowance  which  may 
be  made  thereout  in  respect  of  deferred  payments  here-  tL  money,  tf 
inbefore  mentioned  (x),  shall,  in  case  the  same  shall  in  IJJJ^nclr-** 
the  whole  amount  to  or  exceed  the  sum  of  two  hundred  tain  cases  to 
pounds,  with  all  convenient  speed  be  paid  into  the  Bank  Jhe^ank  of 
of  England  in  the  name(y)  and  with  the  privity  of  the  England 
accountant-general  of  the  Court  of  Exchequer,  to  be  4°^*35\«^* 
placed  to  his  account  there  ex  parte  "  The  Copyhold        (e.) 
Commissioners,"  pursuant  to  the  method  prescribed  by 
an  act  passed  in  the  first  year  of  the  reign  of  his  late 
majesty  King  George  the  Fourth,  intituled  "  An  Act 
for  better  securing  Monies  and  Effects  paid  into  the 
Court  of  Exchequer  at  Westminster  on  account  of  the 
Suitors  of  the  said  Court,  and  for  the  appointment 
of  an  Accountant-General   and  Two  Masters  of  the 
said  Court,  and  for  other  Purposes,"  and  the  general 
orders  of  the  said  court,  and  without  fee  or  reward  ; 
and  shall,  when  so  paid  in,  therein  remain,  until  the 
same  shall,  by  order  of  the  said  court,  made  in  a  sum- 
mary way  upon  petition  to  be  presented  to  the  said 
court  by  the  person  or  persons  who  would  have  been 
entitled  to  the  rents  and  profits  of  the  said  manor  had 
no  such  enfranchisement  been  made  as  aforesaid,  be 
applied  in  the  purchase  of  or  redemption  of  the  land 
tax  (z),  or  in  or  towards  the  discharge  of  any  debt  or 
other  incumbrance  affecting  the  said  manor,  or  affect- 

(0  See  5  Vict.  c.  5. 

(n)  6  &  7  Vict.  c.  23.  s.  14. 

(x)  Sect.  62,  ante.  p.  345. 

(v)  Upon  an  application  for  the  investment  of  money  paid  into 
the  Bank  in  the  name  of  the  accountant-general  to  the  credit  of  the 
copyhold  commissioners  under  this  section,  it  is  proper  for  the  peti- 
tioner to  serve  the  commissioners  with  notice  of  the  application ; 
notwithstanding  this  act  makes  no  provision  for  the  payment  of  any 
costs,  the  court  ordered  the  petitioner  to  pay  the  costs  of  the  copy- 
hold commissioners,  and  to  add  them  to  his  own,  and  that  all  such 
costs  should  be  paid  to  the  petitioner  out  of  the  fund,  and  said  that 
this  would  be  the  rule  for  the  futur^. — Ex  parte  Biahop  of  Hereford, 
Ex  parte  Lord  Saye  and  Sele,  5  De  G.  &  S.  265. 

(s)  Part  of  the  money  received  for  enfrancbisemeot  may  be  ap- 
plied in  paying  off  any  fee  farm  rent  or  other  charge.r— Copy  hold  Act, 
1843,  8.  12. 
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4^5  Vieu  ing  other  lands  standing  settled  therewith  to  the  same 
<•■  35.      or  the  like  uses,  trusts,  intents  or  purposes,  as  the  said 
Court  of  Exchequer  shall  authorize  to  be  purchased  or 
paid,  or  such  part  thereof  as  shall  be  necessary  ;   or 
until  the  same  shall,  upon  the  like  application,  be  laid 
out,  by  order  of  the  said  court,  made  in  a  summary 
way  as  aforesaid,  in  the  purchase  of  lands,  which  shall 
be  conveyed,  limited  and  settled  to,  for  and  upon  such 
and  the  like  uses,  trusts,  intents  and  purposes  as   the 
said  manor,  or  such  of  them  as  at  the  time  of  making 
such  conveyance  and  settlement  shall  be  existing  un- 
determined and  capable  of  taking  effect ;  and  in  the 
meantime  and  until  such  purchase  can  be  made  (a)  the 
same  money  may,  by  order  of  the  said  court,  upon  ap- 
plication thereto,  be  invested  by  the  said  accountant- 
general  in  his  name  in  the  purchase  of  Three  Pounds 
per  Centum  Consolidated  Bank  Annuities  or  Three 
Pounds  per  Centum  Reduced  Bank  Annuities,  or  in 
government  or  real  securities;  and  in  the  meantime, 
and  until  such  annuities  or  securities  shall  be  ordered 
by  the  said  court  to  be  sold  for  the  purposes  aforesaid, 
or  shall  be  called  in  or  cancelled^  the  dividends  or  inte- 
rest and  annual  produce  thereof  shall  from  time   to 
time,  by  order  of  the  said  court,  be  paid  to  the  person 
or  persons  who  would  for  the  time  being  have  been 
entitled  to  the  rents  and  profits  of  the  said  manor  had 
no  enfranchisement  been  made  as  aforesaid. 

Payment  of  Consideration  to  Trustees, 

When  lew         LXXIV.  Provided  always,  and  be  it  enacted,  that 
andexceed-    if  any  money  to  be  paid  for  the  enfranchisement  from 
ing  201.         ^  lord's  rights  shall  be  less  than  the  sum  of  two 
(£•)       hundred  pounds,  and  shall  exceed  the  sum  of  twenty 
pounds,  after  such  allowance  for  deferred  payments  as 
aforesaid^  then  the  same  shall,  at  the  option  of  the  re- 
spective parties  for  the  time  being  entitled  to  the  said 
manor  the  right  of  which  shall  be  enfranchised,  or  of 
their  respective  husbands,  guardians  or  committees,  in 
case  of  coverture,  infancy/  idiotcy,  lunacy  or  other  in- 

(a)  By  the  Copyhold  Act,  1843,  ft.  14,  provision  is  made  for  the 
payment  of  enfranchisement  money  when  ihe  lord  of  the  manor  bas 
only  a  limited  interest. 
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capacity,  be  paid  into  the  bank  of  England  in  the  narae  4^5  Viet. 

and  with  the  privity  of  the  said  accountant  general,  and      ^'  ^^' 

be  placed  to  his  account  as  aforesaid,  in  order  to  be 
applied  in  manner  hereinbefore  directed ;  or  otherwise 
the  same  may  be  paid,  at  the  like  option,  to  two  trus- 
tees, to  be  nominated  by  the  respective  parties  exer- 
^sing  such  option,  and  such  nomination  tmd  approba- 
tion to  be  signified  in  writing  under  the  hands  of  the 
nominating  parties;  and  the  money  so  paid  to  such 
trustees^  and  the  dividends  and  produce  so  arising 
therefrom,  shall  be  by  such  trustees  applied  in  Ijke 
ittanner  as  is  hereinbefore  directed  with  respect  to  the 
cioney  to  be  paid  into  the  Bank  4>f  England  in  the  name 
<€^e  accountant  genersd  of  the  Court  of  Exchequer  (6). 

Payment  of  Consideration  not  exceeding  Twenty  Pounds. 

LXXY.  Provided  also,  and  be  it  further  enacted.  When  not 
that  wben  any  money  so  to  be  paid  as  last  hereinbefore  JJ]'®®**"* 
mentioned  shall  not  exceed  the  sum  of  twenty  pounds       (E.) 
for  all  the  enfranchisements  in  such  manor,  the  same 
shall  be  paid,  if  the  said  commissioners  shall  so  direct, 
to  the  respective  parties  for  the  time  being  entitled  to 
the  said  manor,  for  his  own  use  and  benefit,  or,  in  case 
of  coverture,  infancy,  idiotcy,  lunacy  or  other  incapa- 
city, then  such  money  shall  be  paid,  for  their  use,  to 
their  respective  husbands,  guardians,  committees,  or 
trustees ;  and  in  case  any  dispute  shall  arise  as  to  the 
proper  application,  appropriation  or  investment  of  any 
enfranchisement  money,  according  to  the  intention  of 
this  act,  it  shall  be  lawful  for  the  said  commissioners 
•to  decide  such  question,  and  their  decision  shall  be  final 
and  conclusive  thereon* 

Remedy  in  case  ofrnmsngfid  Payment  to  Lord, 

LXXVI.  Provided  always,  and  be  it  enacted,  that  if  incase  en- 
any  principal  money  shall  be  paid  for  enfi-anchisement  mOT?money 
to  the  lord  of  any  manor  not  entitled  by  the  provisions  be  paid  to  a 
of  this  act  to  receive  the  same,  the  land  in  respect  of  i^^edth^to. 
which  such  principal  money  shall  have  been  so  paid       (e.) 
shall  continue  charged  with  the  payment  thereof  in 
favour  of  the  person  legally  or  equitably  entitled  to  the 

(jk)  See  s.  73,  taiU,  -pp.  392, 359,  and  5  Viet.  e.  5. 
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4  5r  5  VicL  same,  but  with  such  remedies  against  the  person  who 
^'  35.      ghall  have  wrongfully  received  such  money  as  purchasers 
are  entitled  to  by  the  rules  of  law  or  equity  (6). 


Payrnents  to 
stewards. 


Receipts  to 
be  sufficient 
discharges. 

(E.) 


After  con- 
flrmation  of 
the  appor- 
tionment, &c. 
in  cases  of 
commutation 
the  custom- 
ary modes  of 
descent  to 
cease,  and 
the  lands  to 
descend,  and 
to  be  subject 
to  dower  and 
curtesy,  in 
like  manner 
as  fireehold 
lands. 

(C.) 


Stewards. 

LXXVII.  That  all  sums  payable  under  this  act  for 
compensation  to  the  steward  shall  be  paid  to  bins,  his 
executors  or  administrators  (c). 

Receipts  and  Evidence  of  Payment, 

LXXVIII.  That  the  receipts  of  the  persons  to  whom 
any  sums  of  money  shall  be  paid  pursuant  to  this  act(d) 
shall  be  sufficient  discbarges  for  the  same,  and  the  per- 
son making  such  payment  shall  not  be  liable  to  see  to 
the  application  of  any  such  sums,  or  be  answerable  for 
the  misapplication  or  nonapplication  thereof;  and  for 
the  better  evidencing  such  payment  the  steward  for  the 
said  manor  for  the  time  being  shall,  as  to  steward's 
compensation  forthwith  after  payment  thereof,  and  as 
to  the  payments  for  enfranchisements  from  the  lord's 
rights  forthwith  after  production  of  receipt  for  the  same, 
signed  by  the  party  entitled  to  sign  the  same,  enter  on 
the  copy  api)ortionment  to  be  deposited  with  him  as 
aforesaid  a  memorandum  of  such  payment,  and  which 
memorandum  shall,  in  like  manner  as  such  receipt,  be 
deemed  sufficient  evidence  of  such  payment,  and  dis* 
charge  the  lands  and  the  person  paying  the  same  from 
the  sums  mentioned  to  be  paid. 

Tlie  Effect  of  Commutation, 

LXXIX.  That  from  and  after  the  final  confirmation 
of  the  apportionment,  in  the  case  of  any  commutation 
under  this  act,  or  upon  the  execution  of  the  deed 
whereby  any  voluntary  commutation  may  have  been 
effected,  the  several  lands  included  in  such  commuta- 
tion shall  be  held  by  copy  of  court  roll,  and  shall  be 
conveyed  by  surrender  and  admittance,  in  all  cases  in 
which  the  same  shall  have  been  previously  so  held  and 
conveyed  respectively,  and  in  all  other  cases  shall  be 
held  and  conveyed  in  such  manner  as  the  same  are  now 

(6)  See  Copyhold  Act,  1852,  a.  47. 

(c)  See  sects.  70,  71,  as  to  the  recovery  of  the  sums. 

(d)  See  sects.  73 — 75,  as  to  the  lord,  and  s.  77  as  to  the  steward. 


Effect  of  Commutation.  357 

by  custom  held  and  conveyed,  and  shall  continue  parcel  4^5  Vict. 
of  the  same  manors  as  such  lands  would  have  been  held  ^'  ^^' 
of  if  such  commutation  had  not  taken  place,  but  the 
same  lands  shall  thenceforth  cease  to  be  subject  to  the 
customs  of  borough  English  or  gavelkind,  or  to  any 
other  customary  mode  of  descent  (e),  or  to  any  custom 
relating  to  dower  or  freebench  (/),  or  tenancy  by  the 
curtesy  of  England  (g);  and  all  the  laws  relating  to  de- 
scents, or  to  estates  of  dower,  or  estates  by  the  curtesy 
of  England,  which  shall  for  the  time  being  affect  and  be 
applicable  to  lands  held  in  free  and  common  socage, 
shall  thenceforth  affect  and  be  applicable  to  the  lands 
included  in  every  such  commutation :  provided  always,  Provigo. 
that  nothing  herein  contained  as  to  curtesy  or  dower 
or  freebench  shall  extend  or  be  applicable  to  the  case 
of  any  husband  or  widow  who  shall  have  been  or  shall 
be  married  before  the  final  confirmation  of  the  com- 
mutation apportionment,  or  the  execution  of  such  deed 
as  aforesaid,  or  to  alter  or  lessen,  or  in  any  way  affect, 
any  right  which  the  husband  or  widow  of  any  person 
who  shall  be  tenant  of  a  manor  at  the  time  of  the  con- 
firmation of  the  said  apportionment  would  or  might 
have  had  if  such  commutation  had  not  been  made  (h). 

Custom  of  Gavelkind  in  Kent  preserved. 

LXXX.  Provided  always,  and  it  is  hereby  expressly  Gavelkind 
enacted   and  declared,  that  nothing  in   this  act   con-  ^"JJJ^opera- 
tained  shall  extend,  or  be  held,  deemed  or  construed  tion  of  act. 
to  extend,  in  any  respect  to  affect,  alter  or  vary  the    (C  &  e.) 
custom  of  gavelkind  as  the  same  now  exists  and  pre- 
vails in  the  county  of  Kent,  but  the  same  custom  shall 
in  every  respect  prevail  and  continue  to  prevail  and 
be  exercised  in  the  said  county,  in  the  same  manner 
and  to  the  same  extent,  in  all  respects  and  particulars, 
after  this  act  shall  have  passed,  as  it  has  prevailed  and 
existed  heretofore,  anything  herein  contained  notwith- 
standing (t). 

(«)  See  ante,  pp.  47 — 52. 

(/)  See  ante,  pp.  68 — 71. 

ig)  See  ante,  pp.  72—74. 

(h)  See  15  &  16  Vict.  c.  51,  s.  34. 

(i)  The  Copyhold  Act,  1852,  provides  that  nothiog  in  that  act 
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445  Fiet. 
e.  35. 


Lands  to 
become  free- 
hold, subject 
to  the  pay- 
ment of  the 
enfranchise- 
ment consi- 
deration. 

(E.) 


Effect  of  Enfranchitemeni. 

LXXXI.  That  in  the  case  of  any  enfranchiseinent 
under  this  act,  from  and  after  the  final  confirmation  o€ 
the  apportionment,  or  the  execution  of  the  conveyance, 
Tas  the  case  may  be,)  the  several  lands  therein  respec- 
tively comprised  and  enfranchised  shall  become  and  be 
in  all  respects  of  freehold  tenure  {k),  but  subject  to  the 
payment  of  the  enfranchisement  consideration  in  favour 
of  the  lords  and  steward  or  other  officer  as  aforesaid ; 
and  all  mortgages  affecting  the  same  shall  be  deemed 
and  become  mortgages  of  the  freehold  of  the  same 
lands  for  a  corresponding  estate,  if  such  enfranchise- 
ment consideration  shall  be  paid  off,  and  if  not  paid 
off,  mortgages  of  the  equity  of  redemption  thereof, 
subject  to  such  mortgage  interest  as  aforesaid  for 
securing  such  consideration :  provided  always,  that 
nothing  herein  contained  shall  operate  to  deprive  any 
tenant  of  any  commonable  right  (/)  to  which  be  may  be 
entitled  in  respect  of  such  lands,  but  such  right  shall' 
continue  attached  thereto  notwithstanding  the  same 
shall  become  freehold  (m) :  provided  also,  that  no  such 
enfranchisement  or  conversion  into  freehold  shall  afiect, 
except  as  aforesaid,  any  mortgage,  or  defeat  the  bene- 
ficial limitations  of  any  will  or  settlement  theretofore 
executed,  or  alter  the  descent  or  distribution  of  any 
estate  or  interest  in  land  on  the  decease  of  any  tenant 
or  person  entitled  thereto  in  possession  or  remainder 
at  the  time  of  such  enfranchisement  or  conversion  [n). 

Certain  Rights  of  Lords  reserved. 
other  rights       LXXXII.  That  no  commutation  under  this  act  shall 
tol^'Sfected.  operate  to  affect  any  rights  of  lords   of  manors   to 


Commonable 
rights  to  re- 
main. 


Proviso  for 
mortgages, 
wills.  See. 


(C.) 


shall  affect  the  costom  of  gavelkind  as  the  same  do#  exists  and 
prevails  in  the  county  of  Kent,  15  &  16  Viet.  c.  51,  9.  34. 

(k)  Free  from  the  incumbrances  affecting  the  manor  of  wbicb 
they  are  held,  ante,  s.  64,  p.  347. 

(0  See  ante,  pp.256. 257  ;  Crowderv.Oldfietd,^  td.Raym.  1225; 
1  Salk.  170,  364 ;  6  Mod.  19;  Styant  v.  Staker,  2  Vern.  250. 

(m)  This  provision  as  to  commonable  rights  is  repealed  in  15  & 
16  Vict.  c.  51,  s.  45. 

(n)  See  15  &  16  Vict.  c.  51,  s.  46. 
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escheats  (o),  fairs,  markets,  appointments,  franchises,  4^5  VUu 
royalties,  rigbt^i  liberties  and  privileges  of  chase  and  ^;  ^^* 
free  warren,  hunting,  hawking,  fowling,  and  of  chasing 
and  killing  game  and  beasts  of  chase  and  free  warren, 
and  all  ancient  piscaries,  fisheries  and  rights  of  fishing, 
or  any  rights  in  any  mines  and  minerals  or  quarries 
within  or  under  the  said  lands  or  hereditaments,  or  any 
other  manorial  rights  whatever,  unless  expressly  com' 
muted  under  this  act :  provided  always,  that  nothing  in 
this  act  contained  shall  operate  to  authorize  or  em- 
power any  lord  of  any  manor  to  enclose  any  common 
or  waste  lands  or  any  part  thereof  (p). 

Operation  of  Act  restricted. 

LXXXIII.  That  nothing  herein  contained  shall  ope-  Restrictions 
rate  to  prevent  any  commutation  or  enfranchisement "  *°  *^^*  *"*• 
which  may  be  made  independently  of  this  act  (q) ;  and    ^     ,    '' 
that  nothing  in  this  act  contained  shall  revive  any  right 
to  fines  or  other  manorial  claims  which  now  or  here- 
after shall  be  barred  by  any  law  in  force  for  the  limi- 
tation of  actions  or  suits  (r). 

Upon  Commutation  or  Enfranchisement^    Tenants  may 
grant  Rights  of  Way  for  Mining. 

LXXXIV.  That,  in  aid  of  the  reservation  of  the  lord's  Power  to 
rights  in  mines  and  minerals  lastly  hereinbefore  con-  ^°S?riiJtg 
tamed,  it  shall  be  lawful  for  the  tenants,  upon  any  com-  of  way,  &c. 
mutation  or  enfranchisement  under  this  act,  to  grant  to  m^orsfor 
the  lord  of  the  manor  such  rights  of  entry  and  way  and  mining  pur- 
other  easements  in  or  upon  and  through  their  respective  ^*!*'  „ 
lands,  as  may  be  requisite  for  the  purpose  of  enabling 
the  said  lord,  or  his  agents  or  workmen,  the  more 
effectually  to  win  and  carry  away  any  mines  or  minerals 
under  the  lands  of  such  tenants  or  any  of  them ;  and 
that,  for  the  purposes  of  such  grant,  it  shall  be  sufficient, 
in  the  case  of  a  commutation,  to  state  the  fact  of  such 
grant,  and  the  consideration  (if  any)  to  be  payable  for 

(o)  1S&  16  Vict.  c.  51,8.  15. 

(p)  16  &  leVict.  c.  51,8.  48. 

(9)  See  15  &  16  Vict.c.  51.  s.  55. 

(r)  See  3  &  4  Will.  4,  c.  27,  and  the  decisions  thereon,  Sfael- 
ford's  Real  Prop.  Stat.  pp.  106—279,  5th  ed. ;  ^nd  ante,  pp.  136, 
137. 
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A&i^VUu  the  same,  in  the  agreement  for  commutation;  but   in' 
g*  35.      the  case  of  an  enfranchisement  of  lands  (subject  to  the 
lord's  rights  in  mines  and  minerals)  such  rights  of  entry 
and  way  and  other  easements  shall  be  reserved    and 
granted  in  the  enfranchisement  conveyance. 


Courts  of 
equity  may 
decree  a  par- 
tition of 
lands  of  copy- 
liold  or  cus- 
tomary te- 
nure. 


LorAs  of 
manors,  or 
their  stew- 
ards, may, 
after  31st 
Dec.,  1841, 
hold  custom- 
ary courts, 
although  no 
copyhold 
tenant  be 
present. 


Partition  of  Copyholds, 

LXXXV.  And  whereas  it  is  expedient  that  facilities 
should  be  afforded  by  courts  of  equity  to  parties  de- 
sirous of  obtaining  a  partition  of  their  lands  of  copyhold 
or  customary  tenure,  but  doubts  are  entertained  whe- 
ther by  the  practice  of  such  courts  the  same  can  now 
be  obtained ;  be  it  enacted  and  declared,  that,  from 
and  after  the  passing  of  this  act,  it  shall  be  lawful  for 
any  court  of  equity,  in  any  suit  to  be  thereafter  insti- 
tuted therein  for  the  partition  of  lands  of  copyhold  or  cus- 
tomary tenure,  to  make  the  like  decree  for  ascertaining 
the  rights  of  the  respective  parties  to  the  suit  in  such 
lands,  and  for  the  issue  of  a  commission  for  the  par- 
tition of  the  same  lands,  and  the  allotment  in  severalty 
of  the  respective  shares  therein,  as,  according  to  the 
practice  of  such  court,  may  now  be  made  with  respect 
to  lands  of  freehold  tenure  {s). 

Customary  Court  in  absence  of  Copyholders. 

LXXXVI.  That,  after  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  forty-one,  it  shall 
be  lawful  for  the  lord  of  any  manor,  or  his  steward,  or 
the  deputy  of  such  steward,  to  hold  a  customary  court 
for  such  manor,  notwithstanding  at  the  time  of  holding 
the  same  there  shall  not  be  any  person  who  shall  hold 
lands  of  such  manor  by  copy  of  court  roll,  and  also  not- 
withstanding, if  there  shall  at  the  time  of  holding  such 
court  be  any  person  or  persons  who  shall  hold  lauds  of 
such  manor  by  copy  of  court  roll,  there  shall  not  be 

(i)  Before  this  act  a  bill  in  eqaity  did  not  lie  for  the  partidon 
of  copyholds  or  customary  freeholds,  HorucaitU  v.  CharUsuk/rth, 
1 1  Sim.  315;  Jope  v.  Morihead,  6  Beav.  213.  Where  freeholds  and 
copyholds  were  held  together  in  common,  the  objection  was  ob- 
viated, by  the  court  directing  the  entire  copyhold  to  be  given  to  one 
party,  and  the  freehold  ur  part  of  the  freehold  to  another,  Dillon  v. 
Coppin,  6  Beav.  217,  n. ;  Co.  Litt.  167  b ;  Burrell  v.  Dodd,  3  Bos. 
&  P.  378  ;  1  Scriv.  Cop.  4ih  edit.  pp.  87,  543;  Bolton  v.  Ward,  14 
Law  J.  Ch.  361,  an/0,  pp.  27,  28. 
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any  such  person  present  at  such  court,  or  there  shall  4  5r  5  Vict. 
not  be  more  than  one  such  person  present  at  such  *'*  ^^' 
court  (t)  ;  and  every  court  so  holden  shall  be  deemed 
and  taken  for  all  purposes  whatsoever  to  be  a  good 
and  sufficient  customary  court:  provided  always,  that 
no  proclamation  made  at  any  court  so  holden  shall 
affect  the  right,  title  or  interest  of  any  person  not  pre- 
sent at  the  same,  unless  notice  of  such  proclamation 
having  been  made  shall  be  duly  served,  within  one 
month  after  such  meeting  shall  have  been  holden,  on 
the  persons  whose  right,  title  or  interest  may  be  affected 
by  such  proclamation. 

Grants  of  Copyholds  out  of  Manors  and  out  of  Court. 

LXXXVII.  That,  after  the  thirty-first  day  of  De-  Lords,  or 
cember,  one  thousand  eight  hundred  and  forty-one,  it  ^Jdi'may" 
shall  be  lawful  for  the  lord  of  any  manor,  or  his  steward,  aj'er  sist 
or  the  deputy  of  such  steward,  to  grant,  at  any  time  make,  out  of 
and  at  any  place,  either  within  or  out  of  such  manor,  themwiora 
and  without  holding  a  court  for  such  manor,  any  lands,  court,  grants 
parcel  of  such  manor,  to  be  held  by  copy  of  court  roll,  Jg  held' by 
or  according  to  the  custom  of  the  said  manor,  which  copy  of  court 
such  lord  shall  for  the   time  being  be  authorized  or  '®"' 
empowered  to  grant  out  to  be  held  by  copy  of  court 
roll,  or  according  to  such  custom,  so  nevertheless  that 
such  lands  be  granted  for  such  estate  only,  and  to  such 
person  only,  as  such  lord,  steward  or  deputy,  shall  for 
the  time  being  be  authorized  or  empowered  to  grant 
the  same  (u). 

Admission  out  of  Manor  and  out  of  Court, 

LXXXVII  I.  That,  after  the  thirty-first  day  of  De-  Lords,  or 
cember,  one  thousand  eight  hundred  and  forty-one,  it  ^J^J^ay 
shall  be  lawful  for  the  lord  of  any  manor,  or  his  steward,  after  sist ' 
or  the  deputy  of  such  steward,  to  admit,  at  any  time  grant^admis- 
and  at  any  place,  either  within  or  out  of  such  manor,  sions  out  of 
and  without  holding  a  court  for  such  manor,  any  person  and  ouToP 
as  tenant  to  any  lands,  parcel  of  such  manor,  to  be  ^^»^- 
held  by  copy  of  court  roll,  or  according  to  the  custom 

(e)  Grants  of  waste  land  are  not  to  be  made  without  the  consent 
of  the  homage,  sect.  91 ,  post^  p.  363. 
(It)  See  anU,  pp.  26,  27. 
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4  4*  5  Vicu  of  such  manor,  to  and  for  which  such  person  shall  foe 
c.  35.      the  time  being  be  entitled  to  be  admitted  {x)» 


After  SIftt 
Dec.  1841, 
every  surren- 
der, &c.  deli- 
vered to  the 
lord  or  stew- 
ard, and 
every  fact 
proved  to 
the  lord  or 
steward,  at 
any  court 
whereat  a 
homage  shall 
not  be  assem- 
bled, shall  be 
forthwith  en- 
tered on  the 
court  rolls. 


After  31  St 
Dec.,  1841, 
presentment 
by  the  ho- 
mage shall 
not  be  essen- 
tial to  the 
validity  of  an 
admission. 


Entries  on  Court  Rolls, 

LXXXIX.  That,  after  the  thirty-first  day  of  Decern- 
ber,  one  thousand  eight  hundred  and  forty-one,  every 
surrender  and  deed  of  surrender  which  the  lord  shaJL 
be  compellable  to  accept  or  shall  accept,  and  also  every 
will  and  codicil  a  copy  of  which  respectively  shall  be 
delivered  to  the  lord  of  the  manor  of  which  the  lands 
affected  by  such  surrender,  deed  of  surrender,  will  and 
codicil  are  parcel,  or  to  his  steward,  or  the  depqtj  df 
such  steward,  either  at  any  court  holden  for  such  manor 
at  which  there  shall  not  be  any  homage  assembled,  or 
out  of  court,  and  also  every  grant  and  admission  by  the 
lord  of  any  manor,  or  his  steward,  or  the  deputy  of 
such  steward,  pursuant  to  this  act^  shall  be  forthwith 
entered  on  the  court  rolls  of  the  manor  by  such  lord,  or 
steward,  or  deputy  ;  and  every  entry  made  on  the  court 
rolls  of  any  manor  pursuant  to  this  present  clause  shall 
for  all  purposes  whatsoever  be  deemed  and  taken  to  be 
an  entry  made  in  pursuance  of  a  presentment  made  at 
a  court  holden  for  such  manor  by  the  homage  assem- 
bled thereat;  and  the  steward,  or  his  deputy,  shall  be 
entitled  to  the  same  fees  and  other  charges  for  making 
such  entry  on  the  court  rolls  as  he  would  have  been 
entitled  to  in  respect  of  such  entry  in  case  the  same  had 
been  made  in  pursuance  of  a  presentment  made  at  a 
court  holden  for  such  manor  by  the  homage  assembled 
thereat. 

Presentment  of  Homage  dispensed  mth. 

XC.  That,  after  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  forty-one,  it  shall  not 
be  essential  in  any  case  to  the  validity  of  the  admission 
of  any  person,  as  tenant  of  any  lands  held  of  any  manor 
by  copy  of  court  roll,  or  according  to  the  custom  of 
such  manor,  that  a  presentmtnt  shall  be  made  by  the 
homage  assembled  at  any  court  holden  for  such  manor 
of  the  surrender,  will,  or  other  instrument,  or  fact,  in 

(f )  See  ante,  pp.  26,  27. 
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pursuance  or  in  consequence  of  which  such  admission  4  <Sf  5  Vict. 
shall  have  been  granted.  ^'  ^^- 

Grant  of  Common  or  ffaste  Lands, 

XCL  Provided  always,  and  he  it  enacted,  that,  where  Lords  of 
by  the  custom  of  any  manor  the  lord  of  such  manor  is  ™J^* cases 
authorized,   with  the  consent  of  the  homage  of  such  not  to  grant 
naanor,  to  grant  any  common  or  waste  lands  of  such  ^^^  imd's 
manor  to  be  h olden  of  the  lord  by  copy  of  court  roll  (y),  vrithout  con- 
nothing  in  this  act  contained  shall  operate  to  authorize  mage^of  the 
or  empower   the  lord   to  grant  any  such   common  or  manor, 
waste  lands  without  the  consent  of  the  homage  assem- 
bled at  a  customary  court  holden  for  such  manor,  nor 
shall  any  court  holden  for  such  manor  be  deemed  or 
taken   to  be  a  good  or  sufficient  customary  court  for 
such  purpose    unless  the  same  shall  have  been   duly 
summoned  and  holden  according  to  the  custom  of  such 
manor  in  such  cases  used  and  accustomed  before  the 
passing  of  this  act,  and  unless  there  shall  be  present  at 
such  court  a  sufficient  number  of  persons  holding  lands 
of  such  manor  by  copy  of  court  roll  to  constitute  ac- 
cording to   such  custom  a  homage  assembled  at  such 
court. 

Licence  to  Alien  portions  of  ancient  Tenements, 

XCII.  And  whereas  by  the  custom  of  certain  manors  Power  to 
the  lords  are  restrained  from  granting  licences  to  their  {Sees?™"* 
tenants  to  alien  their  ancient  tenements  otherwise  than  tenants  to 
by  entireties  (z):  be  it  enacted,  that,  from  and  after  the  ancient* tene- 
passing  of  this  act,  it  shall  be  lawful  for  any  tenant  of  n?ent8  in por- 
any  such  manor,  by  and  with  the  licence  of  the  lord  of  they  are  now 
the  manor,  or  the  steward  thereof  (which  licence  such  [h?cu?tom**^ 
lord  is  hereby  authorized  to  give,  or  to  empower  the  from  so 
steward  to  give,  by  any  writing  under  his  hand,  to  be  *^°^"^- 
afterwards  entered  upon  the  rolls  of  the  manor),  to 
dispose  of  his  ancient  tenement,  or  any  part  thereof,  by 
devise,  sale,  exchange,  or  mortgage,  in  such  parcel  or 
parcels  as  he  shall  think  proper,  but  subject  to  the  pay- 
I    ti^ent  of  such  portion  or  portions  of  the  yearly  cus- 
j     ternary  lord's  rent  payable  for  the  whole  of  such  ancient 

{y)  Se%ante,  pp.  10,  11. 
(»)  See  ante,  pp.  20—22. 

r2 


I 


364  Alienation  of  Copyholds. 

4  Jf  5  Vict,  tenements  as  shall  be  set  and  apportioned  upon  such 
^■^^'  parcel  or  parcels  by  the  lord  of  the  manor  of  which  such 
ancient  tenement  is  holden,  or  his  steward,  or  the  de- 
puty of  such  steward ;  and  such  parcel  or  parcels  shall, 
except  so  far  as  the  tenure  or  descent  thereof  shall  be 
affected  by  this  act,  be  held  of  the  lord  of  the  sanie  naanor 
in  all  respects,  and  shall  be  from  time  to  time  conveyed 
in  such  manner,  as  any  such  original  tenement  has  by 
custom  been  held  and  conveyed. 

Exemption  from  Stamps, 

Awards,  &c.       XCIII.  That  no  agreement,  award,  schedule  of  ap- 
stamrduties  portionment,  or  power  of  attorney,  made  or  confirmed 
(c.  ft  £.)    or  used  under  this  act,  shall  be  chargeable  with  any 
stamp  duty  (a). 

'     Giving  False  or  withholding  Evidence, 
False  evi-  XCIV,  That  if  any  person  under  the  provisions  of 

deemed*^-   ^^'*  ^^'  shall  wilfully  give  false  evidence  he  shall  be 
jury.  deemed  guilty  of  perjury ;  and  if  any  person  shall  make 

(C.  ft  £.)    or  subscribe  a  false  affidavit  or  declaration  for  the  pur- 
poses of  this  act,  he  shall  suffer  the  penalties  of  perjury; 
and  if  any  person  shall  wilfully  refuse  to  attend;  in 
obedience  to  any  lawful  summons  of  any  commissioner 
Withholding  o^  assistant  commissioner,  or  to  give  evidence  (6),  or 
evidence  a     shall  wilfuUy  alter,  withhold,  destroy,  or  refuse  to  pro- 
nor.  duce  any  book,  deed,  contract,  agreement,  account,  or 

writing,  terrier,  map,  plan,  or  survey,  or  any  copy  of 
the  same,  which  may  be  lawfully  required  to  be  pro- 
duced before  the  said  commissioners  or  assistant  com- 
missioner, he  shall  be  deemed  guilty  of  a  misdemeanor. 

Limitation  of  Actions  for  things  done  under  this  Act, 

Limitation  XCV.  That  no  action  or  suit  shall  be  commenced 
agSnst  com-  agamst  any  commissioner,  assistant  commissioner,  j«s- 
missioners,  tice  of  the  peace,  valuer,  umpire,  or  surveyor,  for  any- 
cormniMion-  thing  done  Under  the  authority  of  this  act  (c),  until 

ers,  justices, 

&c-  (a)  This  is  repeated  in  the  Copyhold  Act,  1852,  s.  50. 

(C.  ft  E.)         ^5)  See  sect.  43,  ante,  p.  330. 

(r)  A  thing  is  to  be  considered  as  done  in  pursuance  of  the  act, 
where  the  person  who  does  it  is  acting  honestly  and  bundjide,  either 
under  the  powers  which  the  act  gives,  or  in  discharge  of  the  duties 
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twenty-one  days  notice  (rf)  thereof  shall  have  been  given  4^5  Viet, 
in  writing  to  the  party  against  whom  such  action  or  suit      ^*  ^^' 
is  intended  to  be  brought,  or  after  sufficient  satisfaction 
or  tender  of  amends  shall  have  been  made  to  any  party 
aggrieved,  or  after  three  calendar  months  shall  have 
expired  from  the  commission  of  the  act  for  which  such 
action  or  suit  shall  be  so  brought ;  and  every  such 
action  shall  be  brought,  laid,  and  tried  in  the  county  or 
place  where  the  cause  of  action  shall  have  arisen,  and 
not  in  any  other  county  or  place ;  and  if  it  shall  appear 
that  such  notice  of  action  or  suit  was  brought  before 
twenty-one  days  notice  thereof  given  as  aforesaid,  or 
that  sufficient  amends  were  made  or  tendered  as  afore- 
said, or  if  any  such  action  or  suit  shall  not  be  com- 
menced within  the  time  before  limited  in  that  behalf, 
or  such  action  shall  be  laid  in  any  county  or  place  other 
than  as  aforesaid,  then  the  jury  shall  find  a  verdict  for 
the  defendant  therein,  or  the  court,  upon    summary 
application  by  motion  in  any  such  suit,  may  dismiss  the 
same  against  such  defendant ;  and  if  a  verdict  shall  be 
found  for  such  defendant,  or  such  suit  shall  be  dis-  , 

missed  upon  application  as  aforesaid,  or  if  the  plaintiff 
in  such  action  or  suit  shall  become  nonsuit,  or  suffer  a 
discontinuance  of  such  action,  or  if  upon  any  demurrer 
in  such  action  or  suit  judgment  shall  be  given  for  the 
defendant  therein,  then  such  defendant  shall  have  costs, 
charges  and  expenses  as  between  attorney  and  client. 

Certioraru 

XCVI.  That  no  order,  adjudication,  or  proceeding  Proceedings 
made  or  had  by  or  before  the  said  commissioners  or  a5;*not*?o*be 
any  assistant  commissioner  under  the  authority  of  this  quashed  for 

want  of  form 
which  it  imposes.    Though  he  may  erroneously  exceed  the  powers  P'  'S'^'^IJ? 
the  act  gives,  or  inadequately  discharge  the  duties,  yet  if  he  acts    ^^^  1-^  . 
bgnd  fidt  in  order  to  execute  such  powers,  or  to  discharge  such     ^^'  ^^'' 
Katies,  be  is  to  be  coosideced  as  acting  in  pursuance  of  the  act,  and 
is  to  be  entitled  to  the  protection  conferred  upon  peraons  whilst  ^so 
acting.     {Smith,  v.  Shavo,  10  B.  &  C  284 ;  Gabjj  v.  Wiiti  and  Berks 
Canal  Company,  3  M.  &  Selw.  580 ;  Theobald  v.  Criehmore,  1  B.  & 
Aid.  227  ;  Parton  v.  WiUiams,  3  B.  &  Aid.  330;  CooJ^  v.  Leonard, 
6  8.  &C.  351.) 

(d)  In  all  cases  where  notice  of  action  is  required,  such  notice 
shall  be  given  one  calendar  month  at  least  before  any  action  shall 
be  commenced,  5  &  6  Vict.  c.  97,  s.  4. 
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Application  of  Act  to  Crown  Manors. 


Certain  pro- 
visions of> 
tliis  act  to 
extend  to 
crown  ma- 
nors and 
lands. 


4  5r  5  Vieu  act,  or  any  proceeding  to  be  had  touching  any  offender 
^'  ^^'      against  this  act,  shall  be  quashed  for  want  of  form,  or 
be  removed  or  renioveable  by  certiorari  or  any  other 
writ  or  process  into  any  of  her  majesty's  courts  of  re- 
cord at  Westminster  or  elsewhere. 

Certain  Provisions  of  Act  extended  to  Crown  Manors  and 

Lands, 

XCVII.  That  the   provisions   of  this  act  enabling 
tenants  to  grant  rights  of  way  or  entry  and  other  ease- 
ments to  the  lord  of  the  manor  in  or  upon  and  through 
their  respective  lands  for  mining  purposes ;  for  enabling 
courts  of  equity  to  decree  a  partition  of  lands  of  copy- 
hold or  customary  tenure  ;  for  enabling  lords  of  manors 
or  their  stewards  to  hold  customary  courts  although  no 
copyhold  tenant  be  present,  and  for  enabling  lords  or 
their  stewards  to  make,  out  of  the  manors  and  out  of 
court,  grants  of  lands  to  be  held  by  copy  of  court  roll ; 
for  enabling  lords  or  their  stewards  to  grant  admissions 
out  of  the  manors  and  out  of  court ;  and  for  requiring 
every  surrender,  will,  and  codicil,  a  copy  of  which  shall 
be  delivered  to  the  lord  or  steward,  and  every  fact 
proved  to  the>  lord  or  steward  at  any  court  whereat  a 
homage  shall  not  be  assembled,  to  be  forthwith  entered 
on  the  court  rolls;  and  determining  that  presentment 
by  the  homage  shall  not  be  essential  to  the  validity  of 
an  admission,  shall  extend  and  apply  to  manors  or  lands 
vested  in  her  majesty  in  right  of  her  crown  (e)  and  the 
duchy  of  Lancaster,  and  to  any  enfranchisement  of  lands 
held  of  such  manors  to  be  effected  under  the  powers 
given  by  any  existing  act  or  acts  of  parliament,  and  to 
the  stewards  and  tenants  for  the  time  being  of  such 
manors. 

Exemption  of  Crown  Manors, 

XCVIII.  That,  subject  as  is  hereinbefore  expressly 
provided,  nothing  in  this  act  contained  shall  be  taken 
to  apply  to  any  manors  or  hereditaments  vested  in  her 

(e)  A  return  of  all  roanors  belonging  to  the  crown  in  England 
and  Wales  was  ordered  by  the  House  of  Commons  to  be  printed, 
6th  July,  1845,  No.  469.    See  post. 
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majesty  in  right  of  her  crown  or  of  the  duchy  of  Lan-  4^6  Vict, 
caster  {/)•  g-  35. 

Duchy  of  Cornwall  exempted  from  Act, 
XCIX.  That  nothing  in  this  act  contained  shall  ex-  Act  not  to 
tend  or  be  construed  to  extend  to,  or  to  prejudice  or  ffucSyo? ** 
derogate  from,  the  estate,  right,  title,  interests,  privi-  Cornwall. 
leges,  or  authority  of  the  queen*s  most  excellent  ma^ 
jesty,  her  heirs  and  successors,  in  right  or  in  respect  of 
her  duchy  of  Cornwall,  or  the  possessions  thereof,  or  of 
the  duke  of  Cornwall  for  the  time  being,  nor  at  any 
time  or  times  be  admitted  in  any  court  of  law  or  equity, 
qr  otherwise  construed  as  evidence  upon  any  occasion 
to  be  admitted  against  or  to  affect  in  any  manner  such 
estate,  right,  title,  interest,  privileges,  or  authority  of 
her  majesty,  her  heirs  and  successors,  in  right  or  in 
respect  of  her  said  duchy  of  Cornwall  or  the  possessions 
thereof;,  or  of  the  duke  of  Cornwall  for  the  time  being. 

Limits  of  Act, 

C.  That  this  act  shall  extend  only  to  England,  Wales,  Limits  of  the 
and  Ireland.  **'** 

CI.  [Alteration  of  act.] 

Construction  of  Terms. 

CI  I.  That  in  the  construction  and  for  the  purposes  interpreta- 
of  this  act,  unless  there  be  something  in  the  subject  or  '^**,!?,*'l*"^®: 
context   repugnant    to    such    construction,   the   word 
**  manor"  shall  extend  to  a  manor  or  reputed  manor,  of 
livhatever  tenure  th^  same  niay  be,  or  to  such  portion 
or  portions  of  a  manor  as  the  said  commissioners  shall, 
by  any  order  in  writing  under  their  hands  and  seals, 
with  the  consent  of  the  lord  of  the  manor,  signified  by 
writing  under  his  hand  and  seal,  direct  to  be  considered 
as  a  manor  for  the  purpose  of  effecting  any  commuta- 
tion or  enfranchisement  under  this  act(^);  the  words 
**lord"(^)  and  *'  steward"  shall  include  the  person  or 
persons  for  the  time  being  filling  those  respective  cha- 
racters, or  acting  in  those  respective  capacities,  whether 

(/)  The  Commiseioners  of  Woods  and  Forests  have  power  to 
eQfranchise  copyholds  held  of  crown  manors,  10  Geo.  4»  c.  50; 
«fite,  p.  ?5I,  n.  (/;. 

ig)  See  ante,  pp.  27 — 29. 

(A)  See  Copyhold  Act,  1852.  s.  52,poU. 
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4ifS  VieL  those  persons  shall  be  rightfully  or  lawfully  entitled  to 
g«35.  fill  such  characters  or  act  in  such  capacities,  or  not  (1)1 
and  the  word  "  steward"  shall  also  include  the  clerk  if 
any  manor  (k) ;  the  words  "  tenant*'  or  "  tenants"  shall 
comprise  all  persons  holdin^ir  by  copy  of  court  roll,  or 
as  customary  tenants,  or  holding  lands  subject  to  any 
manorial  rights  (/),  and  whether  holden  to  them  attd^ 
their  heirs,  or  whether  granted  to  two  or  more  to  bi^ 
holden  in  succession,  or  holden  for  life  or  lives  or 
years;  the  words  *'land"  or  "lands'*  shall  extend  to 
and  comprise  lands  holden  by  copy  of  court  roll,  or  by 
custom  of  any  manor,  and  lands  holden  of  any  lord  of  a 
manor  in  ancient  demesne  (m),  and  whether  in  fee  or 
for  life  or  lives  (fi)^  or  for  years,  and  shall  also  comprise 
all  lands  holden  of  a  manor  subjeci  to  any  manorial 
rights,  and  shall  extend  to  messuages,  tenements,  and 
corporeal  and  incorporeal  hereditaments  subject  to  ma- 
norial rights,  or  any  undivided  part  or  share  therein ; 
the  word  "  enfranchisement"  shall  extend  to  and  include 
the  discharge  of  freehold  lands  from  heriots  and  other 
manorial  rights ;  the  word  '<  heriots"  shall  include  money 
payments  in  lieu  thereof;  the  word  "rents"  shall  in- 
clude "  reliefs"  and  "  services,"  not  being  service  at  the 
lord's  court ;  and  the  word  "  person"  shall  mean  and 

(i)  See  ante,  s.  76,  p.  355. 

(k)  See  Copyhold  Act,  1852.  8.  52,  pott, 

(0  By  the  Copyhold  Act,  1843.  s.  15,  the  words  "land  or  lands" 
extend  to  all  corporeal  and  incorporeal  hereditaments  whatever, 
whether  subject  to  manorial  rights  or  otherwise,  or  any  undiYided 
part  or  share  therein. 

(m)  Whether  manors  are  of  ancient  demesne  or  not  can  only  be 
determined  by  a  reference  to  Doomsday  Book.  It  has  not  been 
thought  necessary  to  discuss  this  peculiar  tenure,  and  it  may  he  suf- 
ficient to  refer  on  this  subject  to  Shelford's  Real  Prop.  Stat.  293, 
296,  5th  ed. ;  3  &  4  Will.  3,  c.  74,  ss.  4—6 ;  2  Scriv.  Cop.  579— 
599, 4th  edit. ;  Com.  Dig.  tit  Ancient  Demesne ;  3  Real  Prop.  Rep. 
12,  13;  Dyer,  250;  2  Bnrr.  1046. 

(n)  See  anu,  pp.  59—65.  The  Copyhold  Acts,  1841,  1843, 
extend  to  all  lands  nolden  by  copy  of  court  roll,  or  by  a  custom  of 
a  manor  for  lives  or  years,  whether  the  tenant  has  or  has  not  a  right 
of  renewal,  6  &  7  Vict,  c  23,  s.  15.  The  Copyhold  Act,  1852, 
does  not  extend  to  any  copyhold  lands  held  for  a  life  or  lives  or  for 
years,  where  the  tenant  thereof  has  not  a  right  of  renewal,  15  &  16 
Vict.  c.  51,  s.  48.  See  ante,  pp.  65—67 ;  16  &  17  Vict.  c.  57,  as. 
3,  8,  pott. 
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include  any  body  politic  or  corporate  or  collegiate  (o),  4  8^5  Viet. 
as  well  as  an  Individual ;  and  every  word  importing  the  <?•  35. 
singular  number  only  shall  mean  and  include  several 
persons  or  parties  as  well  as  one  person  or  party,  and 
several  things  as  well  as  one  thing  respectively;  and  the 
Gonverse;  and  every  word  importing  the  masculine 
gender  only  shall  mean  and  include  a  female  as  well  as 
a  male. 

(o)  See  14  &  15  Vict.  c.  104^  16  &  (7  Vict«  c.  57,  poit. 
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THE  COPYHOLD  ACt,  1843. 


6*7  Vict 
c.  23. 

Enihtnchise- 
ment  may  be 
made  in  con- 
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an  annoal 
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6  &  7  Vict.  Cap.  23. 

An  Act  to  amend  and  explain  an  Act  for  the  Com" 
mutation  of  certain  Manorial  Ri-ghts  in  respect  of 
Copyhold  and  Customary  Tenure,  and  in  respect  of 
other  Lands  subject  to  such  Mights,  and  for  facili- 
tating the  Enfranchisement  of  such  Lands,  and  for 
the  Improvement  of  such  Tenure  (o). 

[27th  June,  1843.] 

Enfranchisement  for  Annual  Rent — Commutation  for 

Lands. 

Whereas  an  act  was  passed,  &c.  (p),  and  it  is  expe- 
dient to  amend  and  explain  the  said  act  in  certain 
respects :  be  it  enacted,  that,  in  addition  and  subject  to 
the  provisions  contained  in  the  said  act,  any  enfran- 
chisement made  under  the  same  may  be  made,  either 
wholly  or  in  part,  for  the  consideration  of  a  grant  of 
an  annual  rent  in  fee  to  be  thenceforth  charged  on 
and  issuing  out  of  the  lands  enfranchised,  such  annual 
rent  to  be  valued  in  like  manner  and  be  subject  to  the 
like  variation  as  the  commutation  rent-charge  under 
the  provisions  of  the  said  act ;  and  that^  in  addition  and 
subject  to  the  provisions  contained  in  the  said  act,  any 
commutation  or  enfranchisement  made  under  the  same 
may  be  made  either  wholly  or  in  part  for  the  conside- 
ration of  a  conveyance  of  lands  parcel  of  the  same 
manor  as  the  lands  commuted  or  enfranchised,  and 
subject  to  the  same  uses  and  trusts  as  the  lands  com- 
muted or  enfranchised  shall  be  subject  to  at  the  time 
of  such  commutation  or  enfranchisement^  or  any  right 

(o)  In  citing  or  referring  to  this  act  in  other  acts  or  legal  instru- 
ments, it  is  suflficieDt  to  use  the  expression  "  The  Copyhold  Act, 
1843,"  15  &  16  Vict.  c.  51,  s.  54. 

(p)  It  states  the  title  of  act  4  S^  5  Vict.  r.  35,  ante,  p.  295. 
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to  mines  or  minerals  in  or  under  such  lands,  or  any  ^  4f  7  Vie^. 
right  to  waste  in  lands  belonging  to  such  manor  (g).  ^'  ^^' 

Grant  of  Rent  Charge  for  Erfranchisement, 

IT.   That  if  the  consideration  for  the  enfranchise- Power  to  the 
ment  under  the  said  act  shall  be  either  wholly  or  in  S^Sg^the 
part  the  grant  of  an  annual  rent,  then  it  shall  be  lawful  enfranchise- 
for  the  person  empowered  by  the  said  act  to  obtain  to^granVan*^* 
the  enfranchisement  of  such  lands  to  grant  such  annual  annual  rent 
rent  to  the  person  enfranchising  such  lands,  and  his  tk)n^of  such 
heirs,  to  the  uses  and  upon  and  for  the  trusts,  intents  enfranchise- 
and  purposes  to,  upon,  and  for  which  the  manor  of 
ivhich  such  lands  are  parcel  shall  be  subject  and  held 
at  the  time  of  such  enfranchisement,  and   to  charge 
such  annual  rent  on  all  or  such  of  the  lands  enfran- 
chised as  shall  be  fixed  on,  and  to  make  the  same 
payable  by  equal  half-yearly  payments;  and  the  annual 
rent  so  granted  shall  be  a  'rent  service,  and  thence- 
forth parcel  of  and  appendant  and  appurtenant  to  the 
same  manor  as  the  lands  enfranchised ;  and  such  annual 
rent  may  be  granted  either  by  deed  or  by  a  schedule 
of  appointment  (r) J  to  be  made  and  signed  pursuant  to 
the  directions  of  the  said  act  and  of  this  act. 

Conveyance  of  Land  for  Commutation. 

Ill,  That  if  the  consideration  for  the  commutation  Power  to  the 
or  enfranchisement  under  the  said  act  shall  be  either  faSing^the 
wholly  or  in  part  the  conveyance  of  lands,  or  a  right  commutation 
to  mines  or  minerals,  or  a  right  to  waste  in  lands  cUsement  of 
belonging  to  such  manor  as  aforesaid,  then  it  shall  be  ^^^J  to  con- 
lawful  for  the  person  empowered  by  the  said  act  to  ob-  consideration 
tain  such  commutation  or  enfranchisement  to  convey  2f,??^^„^®™" 

.  :  -  .J  mutation  or 

the  lands,  or  rights  to  mmes  or  mmerals,  or  rights  to  enftanchise- 
waste  in  lands  belonging  to  such  manor  (*),  fixed  on  as  ™®"** 
the  consideration,  either  wholly  or  in  part,  for  such 
commutation  or  enfranchisement,  to  the  person  com- 

(9)  See  Copyhold  Act,  1841,  ss.  14,  15,  ante,  pp,  303—306; 
Copyhold  Act,  1844,  s.  5,  post,  p.  382;  Copyhold  Act,  1852,  s.  7, 
put,  p.  388. 

(r)  This  should  be  apportionment, 

(«)  By  the  Copyhold  Act,  1844,  s.  5.  commutatioDS  or  eofran- 
cfaisemeBts  may  be  made  in  consideration  of  the  conveyance  of  the 
sabjects  above  mentioned  not  parcel  of  the  manor,  but  subject  to 
the  same  uses  as  those  commuted. 
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6^7  Viet,  muting  or  enfranchising  the  lands  proposed  to  be  com- 
e.  23.  muted  or  enfranchised,  and  his  heirs,  to  the  uses  and 
upon  and  for  the  trusts,  intents  and  purposes  to,  upon 
and  for  which  the  manor  of  which  such  lands  are 
parcel  shall  be  subject  and  held  at  the  time  of  sucb 
commutation  or  enfranchisement. 

Apportionment  of  Rent,  S^c, 

Power  to  the       IV.  That  if  at  any  time  while  an  annual  rent  shall 

Saputl-'  ^^^^^'^  charged  on  any  lands  under  this  act,  the  person 
f  estote  for  the  time  being  seised  in  possession  of  such  annual 
renttoap^  rent  or  entitled  to  the  receipt  thereof  shall  be  so  seised 
portion  the  or  entitled  for  a  particular  estate  (whether  such  estate 
""^^  shall  have  been  subsisting  at  the  time  of  the  enfran- 

chisement of  such  lands  or  not),  then  it  shall  be  lawful 
for  such  person,  whether  he  shall  be  so  seised  or  en- 
titled in  actual  possession  or  in  remainder  or  reversion 
expectant  on  the  determination  of  any  estate  for  a  term 
of  years,  to  divide  and  apportion  such  annual  rent,  and 
to  declare  what  part  and  proportion  thereof  shall  be 
thenceforth  severally  charged  upon  each  of  the  respec- 
tive parcels  of  such  lands  between  which  such  appor- 
tionment is  intended  to  be  made;  and  after  such  ap- 
portionment such  annual  rent  shall  be  chargeable  upon 
and  payable  out  of  such  lands  only,  and  in  such  parts 
and  proportions  only  as  shall  be  so  declared:  provided 
nevertheless,  that  it  shall  not  be  lawful  for  any  person 
so  seised  or  entitled  as  aforesaid  in  respect  of  an  un- 
divided share  only  of  such  annual  rent  to  divide  and 
apportion  such  annual  rent,  unless  the  person  for  the 
time  being  enabled  either  by  this  act  or  otherwise  to 
divide  and  apportion  the  same  as  respects  the  other 
undivided  share  thereof  shall  join  in  dividing  and  ap- 
portioning such  annual  rent(<). 
Power  to  the       V.  That,  if  at  any  time  while  an  annual  rent  shall  re- 
ffg"apMScu-  ™**'™  charged  on  any  lands  under  this  act,  the  person 
lar  estate  in   seised  of  such  lands  in  possession,  or  entitled  to  the 
^S^^S^  receipt  of  the  rents,  issues  and  profits  thereofj  shall  be 
nuairentto    so  seised  or  entitled  for  a  particular  estate  (whether 
fheappor-     Buch  estate  shall  have  been  subsisting  at  the  time  of 

tionment 

therwil  (t)  The  55th  section  of  the  Copyhold  Act,  1841 ,  ante,  p.  339,  pro- 

vided for  the  apportioDment  of  rents  and  fines  in  cases  of  commatatiooB. . 
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the  enfranchisement  of  such  lands  or  not),  then  it  shall  6^7  Vieu 
be  lawful  for  such  person,  whether  he  shall  be  so  seised  ^•*^' 
or  entitled  in  actual  possession  or  in  remainder  or  re- 
version expectant  on  the  determination  of  any  estate 
for  B  term  of  years,  and  with  the  consent  of  the  copy- 
hold commissioners,  to  concur  in  any  division  or  ap- 
portionment of  such  annual  rent,  and  to  agree  what 
part  and  proportion  thereof  shall  be  thenceforth  seve- 
rmlly  charged  upon  each  of  the  respective  parcels  of 
such  lands  between  which  such  apportionment  is  in- 
tended to  be  made:  provided  nevertheless  that  it 
shaU  not  be  lawful  for  any  person  so  seised  or  entitled 
as  aforesaid  in  respect  of  an  undivided  share  only  of 
such  lands  to  concur  in  or  agree  to  any  such  division 
or  apportionment,  unless  the  person  for  the  time  being 
enabled  either  by  this  act  or  otherwise  to  concur  in 
such  division  or  apportionment  as  respects  the  other 
undivided  share  of  such  land  shall  concur  in  or  agree 
to  such  apportionment. 

VI.  Provided  nevertheless,  and  be  it  enacted,  thatNoappor- 
no  division  or  apportionment  shall  be  made  under  this  be  made*  *** 
act  of  an  annual  rent  charged  on  any  lands  unless  with  ^thoutthe 
the  concurrence  and  agreement  of  the  person  seised  of  the  penaa 
such  lands  or  entitled  to  the  receipt  of  the  rents,  issues  JJ**?®^**^ 
and  profits  thereof,  for  an  estate  in  respect  of  which  he 

is  enabled  either  by  this  act  or  otherwise  to  concur  in 
or  agree  to  such  apportionment,  so  as  to  render  the 
same  permanent  and  effectual. 

Priority  of  Charge. 

VII.  That  every  annual  rent  which  shall  be  charged  Annual  rents 
on  any  lands  under  the  authority  of  this  act  shall  be  a  £^f^nder 
first  charge  on  such  lands,  and  shall  have  priority  over  ^^^  ^^  ^ 
all  mortgages,  charges  and   incumbrances  whatsoever  charges  on 
afiecting  such  lands,  tithe  rent-charge  excepted,  not-  *^®^  ^*°'^* 
withstanding  such  mortgages,  charges  and  incumbrances 

shall  have  been  or  shall  be  respectively  made  and 
created  before  such  apportioned  annual  rent  shall  be 
charged  on  such  lands  (ti). 

(«)  The  10th  section  of  the  Copyhold  Act,  1852,  provides  that 
no  charge  shall  have  priority  over  any  incumbrances  which  affected 
the  land  on  30ih  June,  1852,  without  the  consent  of  the  person 
entitled  to  the  incumbrance. 
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eiflVitt.  Leases. 

e.23.  VIII.  Provided  always,  and  be  it  enacted,  that  a 

sub-lessee  under  any  sub-lease,  his  executors,  admi- 


not  to  be  ii».  uistrators  or  assigns,  shall  not,  in  consequence  of  any 
bie  to  the  charire  under  this  act  either  with  an  annual  rent,  or  in 
greater  ram  coosequcuce  of  any  apportionment  under  this  act  either 
me  beto«  ^^  '"^  apportioned  annual  rent  or  of  any  rent  reserved 
liable  to.  in  any  lease,  be  liable  to  the  payment  of  any  greater 
sum  of  money  than  he  would  have  been  subject  or 
liable  to  if  such  charge  or  apportionment  had  not  been 
made. 
If  at  the  time  IX.  Provided  always,  and  be  it  enacted,  that  if,  at 
rf  the  coft-  i\^Q  |i,„g  Qf  j|jg  conveyance  under  this  act,  in  consider- 
any  landa  in  ation  either  wholly  or  in  part  of  the  commutation  or 
^^tSh^  enfranchisement  of  any  lands  held  by  copy  of  court 
chisement  roll,  there  shall  be  subsisting  in  the  lands  so  conveyed 
be^ieiwe^  any  lease  (not  being  an  under  lease),  then  the  lessee 
subsisting,  under  such  lease,  his  executors,  administrators  and 
whom^ch^"  assigns  shall  pay,  observe  and  keep  to  and  with  the 
lands  shau     person  to  whom  such  lands  shall  be  so  conveyed,  or 

be  conveyed    ^  ,  ,  /»       -l       •         *•  •      -^     o  '  t    t 

shaU  have      Other  the  person  for  the  time  being  seised  ot  or  entitled 
on^such'"***"  ^^  ®"^^  lands  expectant  on  the  determination  of  such 
lease,  and      lease,  and  his  executors,  administrators,  th^  rent,  reser- 
to  thllrent?  vations,  Covenants,  conditions  and  agreements  respec* 
and  enforce    tively  reserved  and  contained  in  such  lease,  or  such 
mmts^Te.     ^nd  SO  many  or  such  part  of  the  rent,  reservations, 
covenants,  conditions  and  agreements  respectively  re- 
served and  contained  in  such  lease,  as  are  or  ought 
to   be   thenceforth    respectively   paid,   observed    and 
kept  in  respect  of  the  lands  so  conveyed;    and  the 
person  to  whom  such  lands  shall  be  so  conveyed,  or 
other  the  person  so  for  the  time  being  seised  of  or 
entitled  as  aforesaid,  shall  and  may  from  time  to  time 
make  or  bring  all  such  distresses,  actions,   suits  or 
entries  for  nonpayment  of  such  rent  or  reservations,  or 
for  nonperformance  of  the  covenants,  conditions  and 
agreements  in   such  lease  respectively  reserved  and 
contained,  as  could,  in  case  such  conveyance  had  not 
been  made,  have  been  made  or  brought  by  the  person 
making  such  conveyance,  or  other  the  person  for  the 
time  being  seised  of  or  entitled  to  the  reversion  ex- 
pectant on  the  determination  of  such  lease ;  and  that 
in  all  such  distresses,  actions,  suits  and  entries  the  rent, 
reservations,  covenants,  conditions  and  agreements  in 
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such  lease  reserved  and  contained  on  the  part  of  the  5  ^  7  vut. 
lessee,  his  executors,  administrators  or  assigns  shall  be      c.  23. 
deemed  and  taken  to  be  annexed  to  an  immediate  re» 
version  vested  in  the  person  to  whom  such  lands  shall 
be  so  conveyed,  or  other  the  person  for  the  time  being 
so  seised  of  or  entitled  to  such  lands  as  aforesaid. 

X.  Provided  always,  and  be  it  enacted,  that  if  at  the  if  at  the  time 
time  of  any  commutation  or  enfranchisement  under  the  mutatiotTor 
said  act  or  under  this  act  of  any  lands  there  shall  be  enf^ncMse- 
subsisting  in  such  lands  any  lease  (not  being  an  under-  j^dg  thenT 
lease),  then  the  lessee  under  such  lease,  his  executors,  fhaiibeany 

t     .    .  1         .  1     „  ,  ,  ,  leaae  subsist- 

admmistrators  and  assigns,  shall  pay,  observe,  and  keep  ing  therein, 
to  and  with  the  person  for  the  time  being  seised  of  or  Jefsed"? or 
entitled  to  the  lands  so  commuted  or  enfranchised,  and  entitled  to 
his  executors  or  administrators,  the  rent,  reservations,  "h^i  ^^' 
covenants,  conditions,  and  agreements  respectively  re-  *^®  reversion 

Ji  4.-J-  ui  uj  on  that  leaae, 

served  and  contained  m  such  lease,  or  such  and  so  and  may  dis- 

many  6r  such  part  of  the  rent,  reservations,  covenants,  ^^^^^oithe 

y.  .  \  •     1  J         1  '«°tB  and 

conditions,  and  agreements  respectively  reserved  and  enforce  the 

contained  in  such  lease,  as  are  or  ought  to  be  thence-  2^J[®°*°^' 
forth  respectively  paid,  observed,  and  kept  in  respect 
of  the  lands  so  commuted  or  enfranchised  ;  and  the 
person  for  the  time  being  seised  of  or  entitled  to  the 
lands  so  commuted  or  enfranchised  shall  and  may  from 
time  to  time  make  or  bring  all  such  distresses,  actions, 
suits,  or  entries  for  nonpayment  of  such  rent  or  reserva- 
tions, or  for  nonperformance  of  the  covenants,  con- 
ditions, and  agreements  in  such  lease  respectively 
reserved  and  contained,  as  could  have  been  made  or 
brought  by  the  person  who  would  for  the  time  being 
have  been  entitled  to  the  lands  so  commuted  or  enfran- 
chised in  case  such  commutation  or  enfranchisement 
had  not  been  made ;  and  in  all  such  distresses,  actions, 
suits,  and  entries  the  rents  or  reservations,  covenants, 
conditions,  and  agreements  in  such  lease  reserved  and 
contained  on  the  part  of  the  lessee,  his  executors,  ad- 
ministrators, or  assigns,  shall  be  deemed  and  taken  to 
be  annexed  to  an  immediate  reversion  vested  in  the 
person  for  the  time  being  seised  of  or  entitled  to  the 
lands  so  commuted  or  enfranchised. 

Schedule  of  /Apportionment  when  only  six  Tenants, 

XI.  And  whereas  it  is  provided  by  the  said  act  that  A  schedule 
whenever  so  many  as  twelve  persons  being  tenants  or  me?t^/be 
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6^7  Vi9L  all  the  tenants  of  any  manor  shall  agree  with  the  lord 

g'  ^^*      for  the  commutation  or  enfranchisement  (x)  of  their 

iu«d  where    lands,  it  shall  be  lawful  to  effect  such  commutation  or 

■gxM  to        enfranchisement  by  a  schedule  of  apportionment ;  and 

•nfranchise.    jj  \^  desirable  to  permit  a  schedule  of  apportionment  to 

be  adopted  when  a  less  number  of  tenants  of  any  manor 

than  twelve  are  desirous,  of  effecting  a  commutation  or 

enfrancliisement ;  be  it  enacted,  that  it  shall  be  lawful 

to  effect  a  commutation    or    enfranchisement    by   a 

schedule  of  apportionment,  in  the  manner  provided  by 

the  said  act  (y),  whenever  so  many  as  six  persons  being 

tenants  oi  any  manor  shall  at  the  same  time  agree  with 

the  lord  for  the  commutation  or  enfranchisement  of 

their  lands. 

Application  of  Enfranchisement  Consideration, 
Part  of  the         XII.  That  if  any  manor,  or  any  part  thereof,  shall 
oeiT(?fw*      ^  subject  to  the  payment  of  any  fee-farm  rent  or  other 
enfranchiM-   charge  not  exceeding  the  amount  of  the  annual  quit 
qt^Mte^  rents  payable  to  the  lord  of  such  manor,  it  shall  be 
paying  off      lawful  fof  the  said  commissioners  to  direct  that  so  much 
rentOT^other  of  the  money  to  be  received  for  enfranchisement  in 
chajrge(«).      ^ny  such  manor  under  the  provisions  of  the  said  recited 
act  or  this  act,  as  they  shall  consider  adequate,  shall  be 
paid  into  the  Bank  of  England  in  the  name  and  with 
the  privity  of  the  accountant-general  of  the  Court  of 
Chancery,  to  be  placed  to  his  account  there  ex  parte 
the  copyhold  commissioners,  and  to  be  applied  under 
the  directions  of  the  said  Court  of  Chancery  in  paying 
or  redeeming  the  said  charge,  and  in  exonerating  there- 
from the  land  which  shall  be  enfranchised  and  indem- 
nifying the  owners  of  such  land,  and  otherwise  as  the 
said  court  shall  direct,  on  petition  in  a  summary  way, 
as  provided  for  in  the  case  of  other  money  to  be  paid 
into  the  Bank  of  Engknd  under  the  said  act;  and  every 
such  fee-^farm  rent  or  other  charge  shall  be  paid  to  the 
person  entitled  thereto  at  the  same  time,  and  subject  to 
the  same  deductions  for  land  tax  or  otherwise,  but  to 

(x)  See  Copyhold  Act,  1841,  s.  52,  as  to  commutation,  and  a.  56, 
aa  to  enfranchisements,  ante,  pp.  334,  339. 

(y)  4  &  5  Vict.  c.  35,  as.  52,  56,  57. 

(s)  This  section  has  reference  to  the  73rd  section  of  the  Copyhold 
Act,  1841,  ante,  p.  352. 
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no  others,  as  if  no  enfranchisement  had  taken  place ;  6  5f  7  Viet, 
and  when  provision  shall  have  been  so  made  for  any      ^,23. 
such  charge,  it  shall  be  lawful  for  the  said  commis- 
sioners to  direct  that  the  remainder  of  the  money  to  be  Application 
paid  for  enfranchisement  and  the  surplus  income  of  the  ^^^ 
money  so  paid  into  the  Bank  of  England,  after  payment 
of  all  expenses  attending  the  payment  of  such  fee-farm 
rent  or  other  charge  to  the  person  entitled  thereto, 
shall  be  applied  in  like  manner  as  if  no  such  charge 
bad  existed ;  and  thenceforth  no  land  which  shall  be 
enfranchised  in  such  manor  shall  be  chargeable  with  or 
liable  to  the  payment  of  any  greater  part  of  the  said 
fee-farm  rent  or  other  charge  than  the  amount  of  the 
quit  rent  theretofore  payable  out  of  such  land,  but  to 
that  extent  the  said  land  shall  continue  and  be  charge- 
able with  and  liable  to  the  payment  of  the  said  fee- 
farra  rent  or  other  charge,  and  shall  be  subject  to  the 
like  remedies  for  the  recovery  thereof  as  if  such  quit 
rent  continued  payable;  and  the  said   commissioners 
shall  state  in  the  deed,  schedule,  or  other  instrument  of 
enfranchisement  the  amount  of  such  quit  rent  or  lia- 
bility in  every  case,  and  such  statement  shall  be  con- 
clusive against  the  owners  of  the  said  land  :  provided  Commiflaion- 
nevertheless,  that  it  shall  be  lawful  for  the  said  com-  JJJt"Sat  «iy 
missioners,  whatever  may  be  the  amount  of  such  fee-  otheraecurity 
farm  rent  or  other  charge,  with  the  consent  of  the  JSutcd  for 
person  entitled  thereto,  to  direct,  if  they  shall  see  fit,  *5®  P*y™®°* 

•■,  ,  •       •      1      J  1  •  1     ^1        of  money  Into 

that  any  other  security  m  land  or  money  which  tbey  the  bank, 
shall  consider  sufBcient  for  the  purpose  shall  be  sub- 
stituted for  the  payment  of  money  into  the  Bank  of 
England  in  manner  aforesaid,  and  in  that  case,  or  in 
any  case,  and  whatever  may  be  the  amount  of  such  fee- 
farm  rent  or  other  charge,  with  the  consent  of  the 
person  entitled  as  aforesaid,  to  direct  that  all  or  any 
part  of  the  land  to  be  enfranchised  shall  be  entirely  re- 
leased from  the  payment  of  the  said  fee-farm  rent  or 
other  charge,  and  the  same  land  shall  thenceforth  be 
released  accordingly. 

Notice  to  Remaindermen  or  Reversioners, 

XIII.  And  whereas  it  is  provided  by  the  said  act  Altering 
that  whenever  the  estate  of  any  party  to  an  enfranchise-  ^^^t  •• 
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6^7  Vict,  nient  under  the  said  act  shall  he  less  than  an  estate  of 

^»  ^«      fee  simple  in  possession  or  corresponding  oopjhold  or 

to  notice  of    customary  estate,  notice  in  writing  shall  be  given    to 

iSSS^,,"^'  .  the  person  entitled  to  the  next  estate  of  inheritance  in 

titJea  to  next  ^.    .  ...  »       i  « 

estate  of  in.  remainder  or  reversion  in  the  manor  or  land  to  be 
heritance.  affected  by  such  enfranchisement :  be  it  enacted,  that  in 
case  any  tenant  whose  estate  shall  be  less  than  an  estate 
of  fee  simple  as  aforesaid  shall  be  a  party  to  an  enfran- 
chisement under  the  said  act  or  this  act,  and  shall  pay 
the  whole  of  the  price  of  enfranchisement,  so  that  no 
part  thereof  or  of  the  expenses  thereof  shall  be  charged 
on  the  inheritance  of  the  land  to  be  enfranchised,  it 
shall  not  be  necessary  that  the  person  entitled  to  the 
next  estate  of  inheritance  or  remainder  or  reversion 
shall  have  notice  of  such  enfranchisement  (a). 

Application  of  Money  where  Lord  has  limited  Interest. 

Pavment  of        XIV.  That  when  any  lord  of  a  manor  shall  be  only 
ment  money  entitled  for  a  limited  estate  or  interest  therein,  or  shall 
whMi  the  lord  \ye  under  any  legal  disability,  any  money  to  be  paid 
haa  only  a      under  the  said  act  or  under  this  act  for  enfranchisement 
into***i         ^''^*"  *^^  lord's  rights  shall,  at  the  option  of  the  respec<i- 
tive  parties  for  the  time  being  entitled   to  the  said 
manor,  the  rights  of  which  shall  be  enfranchised,  or  of 
their  respective  husbands,  guardians,  or  committees,  in 
case  of  coverture,  infancy,  idiotcy,  lunacy,  or  other  in- 
capacity, be  paid  into  the  Bank  of  England,  in  the 
name  and  with   the  privity  of  the  said  accountant- 
general,  and  be  placed  to  his  account,  in  order  to  be 
applied  in  manner  as  in  the  said  act  directed,  or  other- 
wise the  same  may  be  paid,  at  the  like  option,  to  the 
trustees  acting  under  the  will,  conveyance,  or  settlement 
under  which  such  lord  having  such  limited  interest 
shall  hold  or  be  entitled  to  or  interested  in  the  said 
manor  of  which  the  lands  so  to  be  enfranchised  shall  be 
parcel,  or  if  there  are  no  such  trustees (6),  then  into  the 
hands  of  trustees  to  be  nominated  under  the  hands  and 
seal  of  the  said  commissioners ;  and  the  money,  when 

(a)  See  56(h  section  of  the  Copyhold  Act»  1841,  ante,  p.  341. 

{h)  The  appointment  of  trustees  for  ecclesiastical  corporations  by 
the  copyhold  commissioners  are  confirmed  by  16  &  17  Vict.  c.  57, 
a.  6. 
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so  paid  to  such  trustees,  shall  be  applied  by  the  said  6^7  Vict, 
trustees,  with  the  consent  of  the  said  commissioners,  in      ^'^^' 
the  manner  directed  and  specified  by  the  said  act  of 
and  concerning  any  money  to  be  paid  for  enfranchise- 
ment under  the  said  act,  into  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  said  accountant- 
general  (c) ;  and  upon  every  vacancy  in  the  office  of 
such  trustee  some  other  fit  person  shall  be  appointed 
by  the  said  commissioners  in  like  manner  ((/). 

Application  of  Acts. 

XV.  That  the  said  recited  act  and  this  act  shall  be  To  what  the 
construed  to  extend  to  all  lands  holden  by  copy  of  JSnitnwdto 
court  roll  or  by  a  custom  of  a  manor  for  life  or  lives  or  «tend. 
for  years,  whether  the  tenant  thereof  have  or  have  not 

a  right  of  renewal  (e);  and  that  the  words  **land  or 
lands"  shall  extend  to  all  corporeal  and  incorporeal 
hereditaments  whatsoever,  whether  subject  to  manorial 
rights  or  otherwise,  or  any  undivided  part  or  share 
therein. 

XVI.  And  be  it  enacted,  that  this  act  shall  be  taken  This  act  a 
and  construed  to  be  a  part  of  the  said  recited  act.  cued*act! 

(c)  The  trustees  appointed  by  the  commissioners  for  ecclesiastical 
corporations  are  to  transfer  the  funds  to  the  ecclesiastical  commis- 
sioners.   (16  &  17  Vict.  c.  57,  s.  6.) 

i^d)  See  Copyhold  Act,  1841,  ss.  59,  73-^75. 

(e)  See  Copyhold  Act,  1841,  s.  102,  and  note  (n),  ante^  p.  368. 
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e,  55. 


ProTiBiont  of 
fonner  acts 
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to  extend  to 
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there  shall 
not  be  an 
apportion- 
ment. 


Persons 

harlnga 

limited 


THE  COPYHOLD  ACT,   1844. 

7  &  8  Victoria,  c.  65. 

An  Act  to  amend  and  explain  the  A  cts  for  the  Com' 
mutation  of  certain  Manorial  Rights  in  respect 
of  Lands  of  Copyhold  and  Customary  Tenurey 
and  in  respect  of  other  Lands  subject  to  sttch 
Mights :  and  for  facilitating  the  Enfranchise- 
ment of  such  Lands,  and  for  the  Improvement  of 
such  Tenure  if).  [29th  July,  1844.] 

Recovery  of  Expenses, 

Whereas  an  act  was  passed  &c.  (g)  and  it  is  expe- 
dient further  to  amend  and  explain  the  said  acts  in  cer- 
tain respects :  be  it  enacted,  that  the  provisions  of  the 
aforesaid  acts,  or  either  of  them,  as  to  the  recovery  of 
expenses,  costs,  and  charges  to  be  paid  by  any  tenant, 
being  a  trustee,  and  not  beneficially  interested  in  the 
lands  of  which  he  stands  admitted  tenant,  to  be  affected 
by  any  commutation  or  enfranchisement  under  the 
aforesaid  acts  or  this  act,  shall  extend  as  well  to  cases 
in  which  there  shall  not  be  an  apportionment  on  com- 
mutation or  enfranchisement  in  pursuance  of  the  said 
aforesaid  acts  or  this  act,  as  to  cases  in  which  there 
shall  be  an  apportionment  on  commutation  or  enfran- 
chisement in  pursuance  thereof  (^A). 

Charge  on  Lands. 

II.  That  every  person  beneficially  interested  in  the 
said  lands,  having  a  limited  beneficial  interest  only,  and 

(/)  In  citing  or  referring  to  this  act,  in  other  acts,  or  legal  iostru> 
ments  it  is  sufficient  to  use  the  expression  **  The  Copyhold  Act,  1844" 
15  &  16  Vict.  c.  51  s.  54. 

ig)  The  reference  is  to  4  &  5  Vict  c.  35,  and  6  &  7  Vict.  e.  23. 

{h)  See  sect.  67  of  Copyhold  Act,  1841,  anU,  349. 
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ivho  shall  pay  any  such  expenses,  costs,  and  charges  to  7  3r  8  Viet, 
any  tenant,  being  such  trustee  as  aforesaid,  may,  with      ^'  ^^' 
the  consent  of  the  copyhold  commissioners  under  their 
hands,  and  by  a  simple  entry  on  the  court  rolls  of  the  interest  only 
manor,  and   for  which  entry  the  steward  shall  only  ™*y  charge 
charge  thirteen  shillings  and  four  pence,  and  whicn  the  land',^ 
shall  not  be  subject  to  any  stamp  duty,  charge  such  ^^' 
expenses,  costs,  and  charges,  with  interest  thereon  at 
the  rate  of  four  pounds  per  centum  per  annum,  on  the 
lands  to  which  the  same  relate  ;    but  so,  nevertheless, 
that  the  principal  charged  on  such  lands  be  lessened  in 
every  year  following  such  charge  one  twentieth  at  least 
of  such  original  charge,  and  shall  be  subject  to  previous 
mortgages  (i). 

Who  to  he  deemed  beneficial  Owner, 

III.  That  as  to  any  lands  to  be  affected  by  any  com-  Where  trus- 
mutation  or  enfranchisement  without  apportionment  (Jc)  a^d  not  be-^' 
under  the  aforesaid  acts  or  this  act,  or  any  of  them,  of  neficiaiiy  in- 
which  the  tenant,  being  a  trustee  and  not  beneficially  j^onben^ 
interested  therein,  stands  admitted  tenant,  the  person  ^^^gjj^"*; 
heneficially  interested  therein  at  |he  date  of  the  con-  the  date  of 
firniation  of  the  commutation  agreement,  or  at  the  date  ^?"«™I??i* 
ot  the  conveyance  aeed,  or  other  assurance  by  which  tion,&c.  shall 
the  enfranchisement  is  made,  as  the  case  may  be,  shall  beneficSaiy 
be  deemed,  for  all  purposes  in  regard  to  expenses,  costs  interested. 
and  charges,  which  any  such  trustee  may  have  to  pay 

under  the  aforesaid  acts  or  this  act,  to  be  the  person 
beneficially  interested  in  such  lands,  within  the  meaning 
of  the  aforesaid  acts,  and  this  act  respectively. 

Extension  oj  Power  to  charge, 

IV.  That   the  provisions  of  the  aforesaid  acts,  or  Prorisions 
either  of  them,  charging  and  securing,  and  authorizing  ^nVsM^g 
the  charging  and  securing  of  the  consideration  money  of  the  con- 
of  any  enfranchisement  under  the  said  acts,  and  the  Soney^ofany 
costs  of  the  charges,  with  interest,  and  also  as  to  the  enftanchise- 
priority  of  the  charges  and  securities  of  or  for  the  same,  tendto^cwea 
and  otherwise  in  reference  thereto,  shall,  mutatis  mu-  5°^*"1**„ 

'  '  there  shall 

not  be  an 
'  <i)  See  sect.  68.  Copyhold  Act,  1841.  ante,  p.  350.  apportion- 

ed) See  sect.  67  of  Copyhold  Act,  1841.  ante,  p.  349.  °**'**'  *** 
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7^8  Viet,  tandisy  extend  as  well  to  cases  in  which  there  shall  not 
^*  ^^'  be  an  apportionment  on  enfranchisement  in  pursuance 
of  the  aforesaid  acts  or  this  act,  as  to  cases  in  which 
there  shall  be  an  apportionment  on  enfranchisen>ent  in 
pursuance  thereof;  and  on  any  enfranchisement  where 
there  shall  not  be  such  apportionment  the  charge  of  the 
consideration  money  of  the  enfranchisement,  and  the 
interest  thereon,  shall  commence  and  be  computed  from 
the  date  of  the  conveyance,  deed,  or  assurance  by  which 
the  enfranchisement  shall  be  made  (/). 


Commuta- 
tions  or 
enfranchiBC- 
mentB  may 
be  made  in 
consiJera- 
tion  of  the 
conveyance 
of  lands,  &c. 
not  parcel 
'  f  the  manor, 
but  subject 
to  the  same 
uses  as  those 
commuted. 


Consideration  for  Commutation  and  Enfranchisement, 

V.  That,  in  addition  and  subject  to  the  provisions  o^ 
the  aforesaid  acts  or  either  of  them,  any  commutation 
or  enfranchisement  may  be  made  wholly  or  in  part  for 
the  consideration (tw)  of  a  conveyance  of  lands,  or  of  any 
right  to  mines  or  minerals,  although  the  said  lands  or 
the  said  right  to  mines  or  minerals  so  to  be  conveyed 
shall  not  be  parcel  of  or  situate  in  or  under  the  lands 
of  the  said  manor  as  the  lands  so  to  be  commuted  or 
enfranchised :  provided  that  the  said  lands  or  the  said 
right  to  mines  or  minerals  can  be  conveniently  held  with 
the  same  manor  in  the  opinion  of  the  copyhold  commis- 
sioners, and  are  subject,  so  far  as  the  difference  of 
tenure  may  permit,  to  the  same  uses  and  trusts  as  the 
lands  so  to  be  commuted  or  enfranchised  shall  be  sub- 
ject to  at  the  time  of  such  commutation  or  enfranchise- 
ment, or  to  uses  and  trusts  in  correspondence  with 
which  the  said  lands  shall  be  then  settled  at  law  or  in 
equity ;  and  that  it  shall  be  lawful  for  the  person  em- 
powered by  the  aforesaid  acts  to  obtain  such  commu- 
tation or  enfranchisement  to  convey  the  said  lands  or 
rights  to  mines  and  minerals  to  the  person  commuting 
or  enfranchising  the  lands  proposed  to  be  commuted 
or  enfranchised,  and  to  his  heirs,  to  the  uses,  and  upon 
and  for  the  trusts,  intents  and  purposes,  to,  upon  and 
for  which  the  manor  of  which  the  lands  commuted  or 
enfranchised  are  parcel  shall  be  subject  and  held  at  the 


(/)  See  Copyhold  Act,  1841,  s.  72,  ante,  p.  352,  and  Copyhold 
Act,  1843,  ss.  1—7,  ante,  pp.  370—373. 

(m)  See  Copyhold  Act,  1843,  sects.  I,  3,  14. 
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time  of  such  commutation  or  enfranchisement ;  subject  7^8  Vict, 
always,  as  *to  any  leases  to  which  such  lands  may  be      ^'  ^' 
subject,  to  all  the  provisions  of  the  last  mentioned  act 
in  respect  to  lands  therein  permitted  to  be  conveyed(n). 

Vacancies  of  Trustees, 

VI.  That  in  case  any  trustee  nominated  by  the  copy-  For  supply- 
hold  commissioners  under  the  aforesaid  acts  or  this  act  c"|g^**^*"" 
should  be  desirous  of  resigning,  or  should  become  in- 
capable of  acting,  the  commissioners  may,  if  they  shall 

think  proper,  appoint  some  other  fit  person  in  like  man- 
ner as  if  a  vacancy  had  occurred  under  the  provisions 
of  the  secondly  hereinbefore  recited  act. 

Ettension  of  Powers  of  Distress  and  Entry. 

VII.  That  the  provisions  of  the  said   first  herein-  Extending 
hefore  recited  act  (o),  authorizing  distress  and  entry  in  provwions  of 
cases  of  non-payment  of  the  rent-charge  authorized  by  torent- 
tlie  aforesaid  act  to  be  granted,  shall  extend  and  be  un"//Jhig 
applicable  to  all  rent- charges  granted  and  made  pay-  act. 

able  under  and  by  virtue  of  the  said  secondly  herein- 
before recited  act  or  this  act. 

Construction  of  Act, 

VIII.  That  this  act  shall  be  taken  and  construed  to  Thia  act  to 
be  part  of  the  aforesaid  acts,  and  that  all  proceedings  ^ apanof*^ 
which  may  have  been  had,  and  all  commutations  and  the  recited 
enfranchisements  which  may  have  taken  place,  under  ^^^' 

the  said  recited  acts  or  either  of  them,  and  all  matters 
and  things  incident  thereto,  shall  be  of  the  same  force, 
validity,  and  effect  as  if  the  provisions  of  this  act  had 
been  contained  in  the  said  first  recited  act. 

(n)  See  Copyhold  Act,  1841,  sects.  14, 15, 56,  and  Copyhold  Act, 
1843,  ss.  1,3. 
(a)  See  Copyhold  Act,  1841,  sects.  47,  48,  ante,  pp.  332,  333. 
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THE  COPYHOLD  ACT,  1852. 

16  &  16  Victoria,  c.  51. 

An  Act  to  extend  the  Provisions  of  the  Acts  for  the 
Commutation  of  Manorial  Mights,  and  for  the 
gradual  Enfranchisement  of  Lands  of  Copyhold 
and  Customary  Tenure  (p).         [30th  June,  1852.] 

\5if\6VieU  Whereas  an  act  was  passed  [the  previous  copyhold 
^•^^-      acts,  viz.,  4  &  5  Vict.  c.S5;  6  &  7  Vict.  c.  23,  and  7 
&  8  Vict.  c.  55]:  and  whereas  it  is  expedient  to  ex- 
tend the  provisions  of  the  said  acts  in  manner  herein- 
after provided :  be  it  enacted  as  follows : — 


For  effecting 
enfranchiae- 
ment  after 
next  admit- 
tance. 


How  Enfranchisement  may  be  effected, 

I.  At  any  time  after  the  next  admittance  to  any 
lands  (q)  which  shall  take  place  on  or  after  the  first  day 
of  July,  one  thousand  eight  hundred  and  fifty-three,  in 
consequence  of  any  surrender,  bargain  and  sale,  or 
assurance  thereof  (except  upon  or  under  a  mortgage  in 
cases  where  the  mortgagee  is  not  in  possession  (r)  ),  or 
in  consequence  of  any  descent  («),  gift,  or  devise  (<), 
and  whether  such  surrender,  bargain  and  sale,  or  as- 
surance shall  have  been  made,  passed,  or  executed,  or 
such  descent  shall  happen,  or  such  gift  or  devise  shall 
take  effect  before  or  after  that  day,  it  shall  be  lawful 
for  the  tenant  so  admitted  or  for  the  lord  (u)  to  require 

(p)  lo  citing  or  referring  to  this  act  in  other  acts  or  legal  instra- 
meets,  it  is  sufficient  to  use  ttie  expression,  **  Copyhold  Act,  1852.'* 
See  postt  s.  54. 

(q)  See  the  construction  of  the  word  "  lands,"  post,  s.  52. 

(r)  A  surrenderee  by  way  of  mortage  in  possession  shall  be 
deemed  a  tenant  within  the  meaning  of  this  act,  and  may  compel  ao 
enfranchisement  and  redeem  a  rent-charge,  post,  s.  43.  See  ante, 
pp.  Ill— 113. 

(«)  See  anttt  pp.  47 — 52. 

(t)  See  ante,  pp.  52 — 55. 

(tt)  See  the  construction  of  the  word  '*  lord,"  post,  s.  52. 
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and  compel  enfranchisement  in  manner  hereinafter  15^16  Tict. 
mentioned  of  the  lands  to  which  there  shall  have  been  c.  51. 
such  admittance  as  aforesaid ;  provided  that  no  such 
tenant  shall  be  entitled  to  require  such  enfranchisement 
until  after  payment  or  tender  of  the  fine  or  fines  (a*), 
and  of  the  fees  {y)  consequent  on  such  admittance : 
provided  also,  that  if  from  any  cause  such  enfranchise- 
ment shall  not  take  place  until  some  event  shall  have 
happened  which  may  require  a  second  or  any  subse- 
quent admittance,  such  second  or  subsequent  admit- 
tance shall  be  made,  with  all  the  rights  incident  thereto, 
as  if  this  act  had  not  passed,  and  it  shall  be  competent 
for  the  lord  or  tenant  to  require  and  compel  enfran- 
chisement upon  or  after  such  second  or  subsequent 
admittance  in  the  manner  hereby  provided  for  enfran- 
chisement upon  the  next  admittance. 

FaluerSj  how  to  be  appointed. 

II.  In  every  case  where  under  the  powers  of  this  act  Mode  of 
any  lord  or  tenant  shall  become  entitled  to  require  and  InfraSse- 
shall  require  the  enfranchisement  of  any  copyhold  ments. 
lands,  he  shall  give  notice  in  writing,  the  lord  to  the 
tenant,  or  the  tenant  to  the  lord,  as  the  case  may  be,  of 
his  desire  that  such  lands  should  be  enfranchised,  and 
the  consideration  to  be  paid  to  the  lord  for  such  en- 
franchisement shall,  unless  the  parties  agree  about  the 
same,  be  ascertained  under  the  direction  of  the  copy- 
hold commissioners,  upon  application  to  them  in  writing 
in  the  manner  following,  viz.,  by  two  valuers,  one  to 
be  appointed  by  the  lord,  and  the  other  by  the  tenant ; 
and  such  two  valuers  before  they  proceed  shall  appoint 
an  umpire  to  whom  any  points  in  dispute  between  them 
shall  be  referred;  and  in  case  the  valuers  or  umpire,  as 
the  case  may  be,  shall  not  make  their  or  his  decision, 
and  deliver  the  particulars  thereof  in  writing  to  the 
lord  and  tenant,  or  the  solicitor  or  agent  of  such  lord 
and  tenant,  within  forty-two  days  after  the  appointment 
of  such  valuers,  or  after  the  matter  shall  have  been  re- 
ferred to  such  umpire,  as  the  case  may  be,  then  the 

(«)  See  ante,  pp.  87 — 1 19. 

ly)  See  ante,  pp.  114,  218—224. 

S 
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15^  16  Fu;t.  commissioners  shall  act  as  umpire  in  fixing  the  con- 
c.  51.  sideration  to  be  paid  or  rendered  to  the  lord ;  and  in 
any  case  where  either  party  shall  neglect  or  refuse  for 
twenty-eight  days  after  being  called  on  so  to  do  to  ap- 
point his  valuer,  the  commissioners  shall  appoint  a 
valuer  for  him  as  soon  as  may  be  after  the  expiration 
of  such  twenty-eight  days ;  and  in  any  case  where  any 
valuers  appointed  under  this  act,  either  originally  or  in 
the  place  of  any  other  valuer,  shall  for  the  space  of  one 
week  after  their  appointment  be  unable  to  agree  in  the 
appointment  of  such  umpire,  the  commissioners  shall 
appoint  such  umpire;  and  such  umpire  shall  give  in  his 
award  in  manner  and  within  the  time  aforesaid,  and  if 
he  shall  neglect  or  refuse  or  on  any  account  fail  so  to 
do,  the  commissioners  shall  act  as  such  umpire  as  afore- 
said :  provided  always,  that  it  shall  be  lawful  for  the 
lord  and  tenant  to  appoint  one  and  the  same  person  as 
valuer,  and  in  such  case  the  valuations,  acts,  and  award 
of  such  single  valuer  shall  have  the  sa;me  effect  as  the 
valuations,  acts,  and  award  of  the  valuers  or  umpire 
under  the  provision  herein  contained :  provided  also, 
that  it  shall  be  lawful  for  the  said  commissioners,  on 
application  to  them  in  writing  by  such  lord  or  tenant^ 
or  such  umpire  as  aforesaid,  if  the  said  commissioners 
shall  see  fit,  to  extend  the  time  within  which  a  valuer 
may  be  appointed,  or  any  decision  or  award  under  this 
act  may  be  given. 

Revocation  of  Appointment  of  Valuers, 

Appointment  III.  The  appointment  of  a  valuer  by  the  lord  or  by 
to  be  revoked  ^^®  tenant  shall  not  be  afterwards  revoked,  except  by 
without mu-  the  mutual  consent  of  the  lord  and  tenant;  provided 
except  "ha?  '  always,  that  it  shall  be  lawful  for  the  commissioners  at 
commission-  any  time,  on  complaint  of  either  party,  to  remove  any 

ers  m&y  re-  *  */**i  n  t*       •% 

move  for  valuer  or  umpire  for  misconduct,  or  for  refusal  or 
misconduct,    omission  to  act. 

ckc. 

Appointment  of  Valuers  in  case  ofDeathy  8^c» 

In  case  of  IV.  Upon  the  death,  incapacity,  or  refusal  to  act,  or 

vSiers**'''  °^  removal,  from  time  to  time,  of  any  valuer,  another 
others  to  be  valuer  shall,  by  a  time  to  be  fixed  for  such  purpose  by 
appome  .     ^^^  commissioners,  in  the  manner  and  by  the  means 
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aforesaid,  be  appointed  in  his  stead;  and  in  case  such  l5Si\6VicL 

death,  incapacity,  or  refusal  to  act,  or  removal  shall  be      ^^  51. 

of*  a  valuer  who  may  have  been  chosen  by  the  lord  and 

tenant,  then  the  lord  and  the  tenant  may.  in  manner 

hereinbefore  directed  or  authorized  as  regards  them 

respectively  substitute  one  other  person  as  valuer,  or 

the  lord  may  nominate  one  valuer  on  his  behalf,  and  the 

tenant  another  on  his  behalf;   and  in  any  such  case 

ivhere  either  party  shall  neglect  or  refuse  for  twenty- 

ei^ht  days  after  being  called  on  so  to  do  to  appoint  his 

valuer,  the  commissioner  shall  appoint  a  valuer  for  him 

as  soon  as  may  be  after  the  expiration  of  such  twenty- 

eig^ht  days;  and  after  every  or  any  substitution  the  new 

valuer  or  valuers  for  the  time  being  may  adopt  and  act 

upon  any  valuations  and  other  matters  or  proceedings 

which  shall  have  been  completed  or  agreed  upon  by  the 

valuer  or  valuers  previously  acting. 

Production  of  Books  and  Documents, 

V.  The  commissioners,  assistant  commissioners,  and  Commission- 
valuers  may,  by  summons  under  the  seal  of  the  com-  caii  for  a™d^ 
missioners,  call  for  the  production  for  any  of  the  pur-  enforce  pro- 

n   -i  •  y      '  11  "^    1  *■   •      duction  of 

poses  of  this  act,  at  such  time  and  place  as  the  commis-  books  and 
sioners  shall  appoint,  of  any  court  rolls  or  copies  of  documents. 
court  roll  in  the  possession  or  power  of  any  lord  or 
tenant,  or  of  the  steward  of  any  manor,  and  may  by 
summons  under  such  seal  summon  and  examine  any 
lord  or  tenant  or  other  person  on  oath,  and  administer 
the  oath  necessary  for  that  purpose ;  and  every  person 
who  shall  have  been  summoned,  and  to  whom  a  reason- 
able sum  shall  have  been  paid  or  tendered  for  his  ex- 
penses, and  who  shall  without  lawful  excuse  neglect  or 
refuse  to  attend  or  to  produce  any  such  documents  so 
called  for  as  aforesaid,  shall,  being  convicted  thereof 
hefore  any  two  justices  of  the  peace  for  the  county 
wherein  such  proceedings  were  held,  forfeit  the  sum  of 
five  pounds ;  and  any  person  who  shall  wilfully  give 
false  evidence  in  any  proceeding  under  this  act  shall  be 
guilty*  of  perjury ;  provided  always,  that  no  lord  or 
tenant  so  summoned  shall  be  bound  to  answer  any 
questions  as  to  his  title. 

s2 
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Power  of  VI.  It  shall  be  lawful  for  the  commissioners,  assists 

entry  for  pur- ant  commissioners,  and  valuers,  and  their  asents  d 

poses  of  act.  ^  ^.      ,  .   .  i_i  ^-       - 

servants  respectively,  upon  giving  reasonable  notice  H 
the  occupier,  to  enter  upon  any  of  the  lands  and  here- 
ditaments proposed  to  be  dealt  with  under  the  provi- 
sions  of  this  act,  and  to  make  all  necessary  admeasttre< 
ments,  plans,  and  valuations  of  the  same,  without  being 
subject  to  any  action,  obstruction,  or  hindrance,  making 
compensation  for  all  injury,  if  any  occasioned  thereby. 

Compensation  for  Enfranchisement. 

Valuers  how  VII.  The  Valuers  shall  determine  the  value  of  the 
toprocee  .  manorial  rights  and  incidents  of  tenure  from  which  the 
lands  proposed  to  be  dealt  with  are  to  be  enfranchised, 
and  shall  determine  the  compensation  to  be  received  by 
the  lord  for  such  enfranchisement  in  manner  hereinafter 
mentioned ;  that  is  to  say,  where  such  enfranchisement 
shall  have  been  effected  at  the  instance  of  the  tenant, 
the  compensation  shall  be  a  gross  sum  of  money  to  be 
paid  at  the  time  of  the  completion  of  the  enfranchise- 
ment, or  in  cases  where  the  compensation  exceeds 
twenty  pounds,  the  same,  if  the  said  commissioners 
shall  so  direct,  and  if  all  persons  (if  any)  who  shall  have 
any  mortgage,  charge,  or  incumbrance  affecting  the 
lands  enfranchised,  and  which  shall  have  been  in  exist- 
ence at  the  time  of  the  passing  of  this  act,  shall  consent 
thereto,  may  remain  as  a  first  charge,  under  the  pro- 
visions of  this  act,  on  the  lands  enfranchised,  until  the 
expiration  of  such  time  from  the  day  of  such  completion 
as  the  said  commissioners  shall  appoint,  but  not  ex- 
ceeding in  any  case  ten  years  ;  and  interest  at  the  rate 
of  four  pounds  per  centum  per  annum  shall  be  payable 
thereon,  or  on  such  part  thereof  as  shall  from  time  to 
time  remain  unpaid,  from  the  time  of  such  completion 
as  aforesaid  half-yearly  until  full  payment  thereof;  and 
where  such  enfranchisement  shall  have  been  effected  at 
the  instance  of  the  lord,  the  compensation  shall  be 
an  annual  rent-charge  to  be  issuing  out  of  the  lands 
enfranchised :  provided  always,  that  the  parties  to  any 
enfranchisement  under  this  act  may  in  any  case,  with 
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the  sanction  of  the  commissioners,  agree  that  the  com- 15 &  16Ftcr. 
pensation  shall  be  either  a  gross  sum  of  money  to  be      c,  51. 
paid  or  charged  as  aforesaid,  or  a  yearly  rent-charge,  or 
n  conveyance  of  land  to  be  settled  to  the  same  uses  as 
the  manor  of  which  the  enfranchised  lands  are  holden 
18  settled,  as  provided  in  the  said  recited  acts  with  re- 
spect to  enfranchisements  effected  by  virtue  thereof  (z); 
and   in  every  case  the  valuers  shall  frame  an  award, 
showing  the  amount,  nature,  and  particulars  of  the 
compensation,  which  shall  be  in  full  satisfaction  of  all 
manorial  rights  whatsoever,  save  as  hereinafter  men- 
tioned (a). 

Determination  of  Questions  of  Law  or  Fact, 
VIII.  In  case  any  objection  shall  be  made  or  ques-  Quegtionsof 
tion  shall  arise  upon  or  prior  to  any  admittance  or  in  may^be  re- 
the  course  of  such  valuations,  in  relation  to  any  alleged  ferred  to  the 
custom,   or   the   evidence  thereof,  ox   any  matter   of  era. 
law  or  fact  material  to  such  valuation  or  arising  on 
any  enfranchisement,  the  same  shall,  on  the  request 
in   writing  and  at  the  option  of  any  one  of  the  par- 
ties   on   either  side  of  the  matter   in   difference,    be 
referred  to  the  commissioners  or  assistant  commis- 
sioner, who  shall  inquire  into  and  ascertain  the  same  ; 
and  the  decision  of  such  commissioners  or  assistant 
commissioners  shall  be  6nal :    provided  nevertheless,  Appeal  to  be 
that  where  any  one  of  the  said  party  or  parties  dis-  of  iaw*on*a*' 
satisfied  with  any  decision  of  such  commissioners  or  ^^^Y^- 
assistant  commissioner  on  any  matter  of  law  shall  be  35,  s.  40. 
desirous  to  appeal,  then  the  like  proceedings  may  and 
shall  be  had  for  obtaining  the  decision  of  one  of  the 
superior  courts  at  Westminster  thereon,  and  such  deci- 
sion shall  be  binding  in  like  manner  as  is  provided  by 
the  said  act  of  the  session  of  the  fourth  and  fifth  years 
oi  her  Majesty,  chapter  thirty-five  (6),  where  a  person 
is  dissatisfied  with  a  decision  of  such  commissioners  or 
an  assistant  commissioner  which   involves  a  point  of 
law  only,  and  the  parties  in  difference  are  agreed  upon 
the  facts  relating  thereto :    provided  always,  that  no 

.  (f)  See  Copyhold  Act,  1843,  ss.  1—3,  anU,  pp.  370, 371 ;  Copy- 
bold  Act,  1844,  8.  5,  anity  p.  382. 

(a)  This  exception  refers  to  s.  48,  post. 

{b)  See  Copyhold  Act,  1841,  s.  40,  anU,  p.  327. 
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\bk.\Gyiet,  such  proceedings  as  aforesaid  shall  be  had  unless  a 
^'^^'      quest  to  the  commissioners  to  direct  a  case  to  l>e  stated 
as  in  the  said  act  mentioned  be  made  within  twenty- 
eight  days  after  -the  decision  in  respect  of  which  the 
appeal  is  desired. 

Confirmation  and  Registration  of  Award, 

Award  to  be  IX.  After  all  such  objections  (if  made)  shall  have 
thecommis^  ^^^^  heard  and  determined,  then  the  commissioners 
sionera.  shall,  if  they  shall  see  fit,  and  after  such  investigation 
by  themselves  or  by  an  assistant  commissioner  as  may 
seem  to  them  necessary,  confirm  such  award  under 
their  hands  and  seal  as  aforesaid,  and  such  award  so 
confirmed  shall  be  forthwith  registered  at  the  office  of 
the  commissioners,  and  a  copy  thereof  shall  be  entered 
on  the  court  rolls  of  the  manor  to  which  the  same  shall 
velate,  but  the  same,  whether  so  entered  or  not,  shall, 
after  registration  at  the  office  of  the  said  commissioners, 
be  valid. 

Priority  of  Charges, 

Charge  under  X.  Any  charge  under  this  act  shall  be  a  first  charge 
fiwuharge.  on  such  lands,  and  shall  have  priority  over  all  mortgages, 
charges,  and  incumbrances  whatsoever  affecting  such 
lands,  (except  tithe  commutation  rent-charges,  and  any 
charges  or  rent-charges  which  may  have  been  or  shall  be 
charged  upon  the  same  lands  for  the  drainage  thereof 
by  virtue  of  any  of  the  statutes  in  that  behalf,)  notwith- 
standing the  actual  priority  in  point  of  date  or  anterior 
title  of  such  mortgages,  charges, and  incumbrances:  pro- 
vided always,  that,  notwithstanding  any  such  charge,  any 
monies  already  invested  or  any  monies  previously  se- 
cured or  charged  thereon  may  be  continued  on  the 
security  of  the  same,  notwithstanding  the  imposition  of 
the  said  charge  under  this  act :  provided  also,  that 
no  such  charge  shall  have  priority  over  any  mortgage, 
charge,  or  incumbrance  which  at  the  time  of  the  pass- 
ing of  this  act  may  affect  the  lands  enfranchised,  with- 
out the  consent  of  the  persons  entitled  to  such  mort- 
gage, charge,  or  incumbrance. 
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Form  and  Effect  of  Deed  of  Enfranchisement.  15 &  \6Vict. 

c  61 

XI.  Any  enfranchisement  of  lands  under  this  act  or  — |r — ': — 
t\ie  said  recited  acts  shall  be  by  deed  according  to  the  mentTto  be 
form  in  the  first  schedule  to  this  act  annexed,  or  as  ^cording  to 
near  thereto  as  the  circumstances  of  the  case  will  admit,  schedule. 
or  by  deed  in  any  other  form  which  the  parties,  with 
the  consent  of  the  commissioners,  may  think  fit,  and 
-which  deed  the  lord  shall  be  bound  to  execute  within 
twenty-eight  days  after  the  same  shall  be  approved  by 
the  commissioners  on  the  same  being  tendered  to  him 
for  that  purpose;    and  all  enfranchisements  so  made 
sball  take  effect  from  the  time  of  the  execution  of  such 
deed  by  the  lord,  but  not  before,  and  shall  be  efiectual 
to  vest  the  land  thereby  conveyed  in  the  tenant  or  other 
person  to  whom  the  lands  shall  be  conveyed,  free  from 
any  estates,  rights,  titles  to  dower  and  free  bench,  in- 
terests, incumbrances,  claims,  or  demands  affecting  the 
manor  of  which  the  same  lands  are  holden  (c)  :  provided 
always,  that  in  the  meantime  and  until  such  enfran- 
chisement shall  so  take  effect  aU  the  rights,  remedies, 
powers,  privileges,  and  conditions  of  and  affecting  the 
lord  and  tenant  respectively  in  regard  to  such  lands, 
with  all  the  incidents  of  tenure,  shall  remain  and  con- 
tinue unaffected. 

Certificate  of  Charge, 

XIT.  Every  charge  under  this  act  shall  be  made  by  Form  of 
a  certificate  under  the  hands  and  seal  of  the  commis-  ^^'^s®- 
sioners,  to  be  called  a  certificate  of  charge ;  and  such 
certificate  shall  specify  the  whole  amount  of  principal 
money  to  be  charged  on  the  lands,  enfranchised  under 
the  powers  of  this  act,  subject  to  which  the  land  is  en- 
franchised, and  may  specify  any  place,  to  be  agreed 
upon  between  the  parties,  as  the  place  of  payment  of 
the  principal  money  and  interest  charged  by  such  cer- 
tificate ;  and,  if  the  parties  so  agree,  or  the  said  com- 
missioners shall  so  direct  as  aforesaid,  such  certificate 
may  provide  that  such  principal  money,  or  any  part  or 
parts  thereof,  shall  continue  upon  the  security  of  such 
certificate  for  any  term  or  terms  of  years,  period  or 

(c)  See  Copyhold  Act,  1841,  s.  64,  ante»  p.  347. 
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^^^^fr**^*'  periods,  in  such  certificate  mentioned,  not  exceeding 
ten  years,  and  the  lands  charged  thereby  may  be  de- 
scribed by  reference  to  the  enfranchisement  thereof 
under  the  said  acts,  or  otherwise,  as  the  commissioners 
may  think  fit ;  and  such  certificate  may  be  in  the  form 
set  forth  in  the  schedule  to  this  act,  or  in  such  other 
form  as  the  parties,  with  the  consent  of  the  com- 
missioners, may  think  proper,  and  shall  be  entered  oa 
the  court  rolls  of  the  manor. 


Transfer  of  Certificate. 

XIII.  Such  certificate,  and  the  charge  thereby  made, 
ferabie  by       shall  be  transferable  by  endorsement  of  such  certificate, 
endorsement,  and  such  endorsement  may  be  in  the  form  set  forth  in 
the  schedule  to  this  act,  or  to  the  like  effect. 


Certificates 
to  be  trans- 


Stamp  on 
certificates. 


Commis- 
sioners may 
correct  any 
error  in 
award,  &c. 
after  notice 
to  parties 
interested. 


Valuer  to 
take  par- 
ticular cir- 
cumstances 
of  the  cases 
into  con- 
sideration. 


Stamps  on  Certificates  and  Transfers. 

XIV.  Every  certificate  of  charge  and  transfer  there- 
of issued  or  made  under  this  act  shall  be  chargeable 
with  the  like  stamp  duties  as  are  chargeable  in  respect 
of  other  mortgages  and  transfers  thereof  ((/). 

Correction  of  Error. 

XV.  It  shall  be  lawful  for  the  said  commissioners  to 
correct  and  supply  any  manifest  error  or  omission  in 
any  award,  or  in  any  deed  of  enfranchisement  ^or  charge 
under  this  act,  or  any  other  instrument  authorised  by 
this  act  to  be  made  or  issued  by  the  said  commissioners, 
after  such  notice  to  the  parties  interested  as  the  said 
commissioners  shall  deem  sufficient ;  provided  that  no 
such  error  or  omission  shall  be  corrected  or  supplied 
more  than  five  years  after  the  execution  of  any  such 
award,  deed,  or  instrument. 

Circumstances  to  he  considered  by  Valuers. 

XVI.  In  making  any  valuation  under  this  act  the 
valuers  shall  take  into  account  the  facilities  for  improve- 
ment, customs  of  the  manor  (e),  fines  (/),  heriots(g), 

(d)  See  13  &  14  Vict.  c.  97,  Sched.  tit.  Mortgage. 
(«)  See  ante,  pp.  40—46. 
(/)  Jnte,  pp.  88— 119. 
(g)  ilnte,  pp.  119—133. 
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reliefs(A),  quit-rents,  chief-rents (i J,  escheats  (A;),  for-  IS&ieVict. 
leitures  (/),  and  all  other  incidents  whatever  of  copy-  ^•^^* 
liold  or  customary  tenure  (m),  and  all  other  circum- 
stances affecting  or  relating  to  the  land  which  shall  be 
included  in  such  enfranchisement,  and  all  advantages  to 
arise  therefrom,  and  shall  make  due  allowance  for  the 
same  (n). 

Recovery  of  Enfranchisement  Consideration. 
XVII.  In  case  such  enfranchisement  consideration,  i/considcnk 
or  the  interest  thereon^  shall  not  be  paid  at  the  time  the°iord  may' 
stipulated  or  provided  for  payment  thereof  respectively,  Jj^  po«sc8- 
tfae  lord  or  other  person  for  the  time  being  entitled  to 
the  benefit  thereof  shall  become  entitled  to  the  rents 
and  profits  of  the  land  in  respect  of  which  the  same 
enfranchisement  consideration  or  interest  shall  be  due ; 
and  it  shall  be  lawful  for  such  lord  or  other  person  to 
proceed  to  obtain  possession  of  the  said  land,  or  the 
rents  and  profits  thereof,  in  like  manner  as  if  the  land 

(h)  Anu,  p.  134. 

(0  Ante,  pp.  135—139. 

(k}  Ante,  pp.  139— -147. 

(0  ilnte,pp.  148—173. 

(m)  As  to  rights  respecting  timber  and  mines,  see  ante,  pp.  174 — 
196. 

(n)  The  provisions  of  the  tithe  commutation  acts  as  to  the  merger  Value  of 
of  any  tithe  or  reot-charge' in  lieu  of  tithe,  extended  to  all  lands,  tithes  and 
being  copyhold  of  inheritance  or  copyhold  for  lives,  or  of  any  other  to^d(^* 
tenure  whatever,  6  &  7  Will.  4,  c.  7 1,  s.  71 ;  1  &  2  Vict  c.  64.    In  ducted  from 
every  case  of  merger  of  tithes  or  rent-chai^  issuing  out  of  land  of  arbitraryflnes 
copyhold  tenure  and  subject  to  arbitrary  fine,  the  tithe  commissioners  *°  *'***■  ®',     . 
on  the  application  of  the  owner  of  such  land  were  authorized  to  as-  the'dthe° 
certain,  by  such  ways  and  means  as  they  thought  fit,  the  annual  acts. 
value  of  the  tithes  or  rent-charge  so  merged  or  inteuded  to  be 
merged  ;  and  the  same  commissioners  were  iu  such  case  to  cause  to 
be  indorsed  on  the  deed,  declaration  or  other  instrument  effecting 
such  merger,  a  certificate  under  their  hands  and  seal  setting  forth 
such  annual  value  so  ascertained,  aod  in  every  case  of  future  assess- 
ment of  fine  on  the  lands  which  before  such  merger  were  subject  to 
such  tithes  or  rent-charge,  the  parties  entitled  to  such  fine  shall 
assess  the  same  as  if  such  lands  were  subject  to  the  tithes  or  rent- 
charge  of  which  the  annual  value  shall  be  so  indorsed,  and  the  pro- 
duction of  such  deed,  declaration  or  instrument  of  merger  qr  of  a 
duplicate  thereof  with  such  certificate  endorsed,  or  of  an  office  copy 
of  such  deed,  declaration  or  instrument  and  certificate  endorsed 
thereon,  is  sufficient  evidence  of  the  annual  value  of  such  tithes  or 
rent-charge.    2  &  3  Vict.  c.  62,  s.  7. 

s5 
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\^U\6Vict.  had  remained  unenfranchised,  and  been  lawfully  seised 
^•^^'  into  the  hands  of  the  lord  for  some  default  of  a  tenant ; 
and  all  the  rights  and  remedies  by  the  said  recited  acts 
or  any  of  them  given  for  the  recovery  of  rent-charges, 
sums  of  money,  and  other  payments,  shall  be  applicable 
to  the  sums  of  money,  interest,  and  payments .  payable 
under  this  act,  in  the  same  manner  as  if  such  consi- 
deration had  been  a  consideration  for  an  enfranchise- 
ment under  the  said  acts(o). 

Poner  to  Lease* 

SSed*b**^        XVIIl.  Where  any  lord  or  other  person  for  the  time 

loni  may  be    being  entitled  to  the  benefit  of  any  enfranchisement 

ex<Sd5iff      consideration,  or  the  interest  thereon,  shall  have  ob- 

•even  yean,    tained  possession  of  the  land  under  the  powers  and 

provisions  of  the  said  recited  acts  or  this  act,  it  shall  be 

lawful  for  the  said  lord  or  other  person  as  aforesaid  to 

let  such  land,  or  any  portion  thereof,  for  any  period  not 

exceeding  seven  years,  in  possession,  at  such  rent  as 

can  be  reasonably  obtained  for  the  same  ;    and    the 

restitution  of  such  land,  on  payment  or  satisfaction  of 

the  money  due,  and  of  all  costs  and  expenses,  shall  be 

subject  and  without  prejudice  to  any  such  lease. 

Compensation  to  Steward, 

com"n  *f  XIX.  The  steward  for  the  time  bein^  of  any  manor 
to  include  of  which  any  lands  enfranchised  under  this  act  shall  be 
of^?of  °  parcel  shall,  on  every  such  enfranchisement,  be  entitled 
enfranchise-  to  receive  from  the  tenant,  as  a  compensation  for  the 
""""  trouble  of  such  steward  about  such  enfranchisement, 

and  for  the  extinguishment  of  his  office  with  respect  to 
such  lands,  such  a  sum  as  the  said  commissioners  may 
direct,  and,  in  the  absence  of  such  direction  on  this 
subject,  such  a  sum  as  will  amount  to  one  set  of  fees 
on  surrender  and  admittance  for  each  of  the  tenements 
included  in  such  enfranchisement,  such  fees  to  be  cal- 
culated according  to  the  reasonable  custom  or  usage 
prevalent  in  the  manor  whereof  such  lands  shall  be 
parcel,  and  in  case  the  parties  shall  differ  about  the 
same  the  amonnt  shall  be  ascertained  by  the  commis- 

(o)  See  Copyhold  Act,  1841,  s.  47,  ante,  p.  332  f  a.  61,  ante,  p. 
344  i  8S.  66,  67,  ante,  pp.  348,  849. 
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sioners;    and   the  steward,  in  consideration  of  such  15^  16 Fief, 
compensation,  shall  prepare  and  deliver  to  the  tenant  a      c,  5\. 

T>roper  deed  of  enfranchisement,  duly  executed  by  the  ~ 

ord,  without  making  any  charge  for  the  same,  or  for 
completing  the  enfranchisement,  save  stamp  duty  and 
"parchment :  provided  always,  that  if  more  than  one  set 
of  fees  is  demanded  by  the  steward,  it  shall  be  lawful 
for  the  said  commissioners  to  moderate  and  tax  the 
amount  of  such  fees  to  such  sum  as  shall  appear  to 
them  just  and  reasonable  ( p). 

Power  to  inspect  Court  Rolls, 

XX.  At  any  time  after  any  enfranchisement  effected  inspection, 
under  the  said  recited  acts  or  this  act,  it  shall  be  lawful  roUa^lttS^ 
for  any  persons  seised  of  or  interested  in  the  lands  which  manor. 
have  been  so  enfranchised  to  have  access  to  and  to 
inspect  the  court  rolls  of  the  manor  of  which  the  said 

lands  were  holden,  and  to  demand  and  have  copies 
thereof,  on  payment  of  a  reasonable  sum  for  the  same ; 
and  the  said  commissioners,  if  they  shall  think  it  ne- 
cessary or  expedient,  may  fix  a  scale  of  fees  to  be 
payable  to  the  steward  or  other  person  having  cus- 
tody of  the  court  rolls  for  such  inspection  of  the  court 
rolls,  and  for  making  all  necessary  extracts  or  copies 
thereof(gr). 

Delivery  of  Court  Rolls  to  Commissioners. 

XXI.  When  and  as  soon  as  all  the  lands  held  of  any  After  enfran- 
manor  shall  be  enfranchised,  the  lord  or  other  person  Jh^f™!  may 
having  custody  of  the  court  rolls  of  such  manor  may,  give  up  to  the 
if  he  thinks  fit,  give  up  and  hand  over  to  the  said  com-  er?3iXe  ° 
missioners  all  such  court  rolls ;  and  from  thenceforth  court  rolls. 
all  persons  seised  of  or  interested  in  such  lands  shall 

have  access  to  and  may  inspect  such  court  rolls,  and 
obtain  copies  thereof,  on  the  payment  of  such  reasonable  inspection, 
fees  as  to  the  said  commissioners  may  seem  fit  and  *°*  *  ®"^  * 
proper. 

(p)  See  ante,  pp.  114,218—224. 
(q)  See  antet  pp.  195 — 197. 
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f.61. 

Title  of  loM 
to  be  made 
for  the  pur- 
poeeof  en- 
mnchiie- 
ment  (r). 


Declaration  as  to  and  Approval  of  Lord^ s  Title, 

XXII.  Previous  to  aoy  enfranchisement  under  this 
act,  it  shall  be  lawful  for  the  lord  and  steward,  if  they 
shall  see  fit,  and  if  there  shall  be  no  steward  then  for 
the  lord  alone,  to  make  a  solemn  declaration,  in  such 
form  as  the  said  commissioners  shall  direct,  and  to  be 
taken  and  subscribed  as  solemn  declarations  are  by  an 
act  made  and  passed  in  a  session  held  in  the  fifth  and 
sixth  years  of  his  late  majesty  King  William  the  Fourth^ 
chapter  sixty- two  («),  directed  to  be  taken  and   sub- 
scribed, stating  therein  the  nature  and  extent  of  the 
estate  and  interest  of  the  lord  in  the  manor  of  which  he 
is  such  lord,  and  the  date  and  short  particulars  of  the 
deed,  will,  or  other  instrument  under  which  he  claims 
or  derives  title,  and  the  name  and  style  or  other  desig- 
nation or  description  of  the  person  in  whose  name  the 
court  of  any  such  manor  was  then  last  holden,  and  the 
date  or  time  of  the  holding  of  such  court,  and  the  in- 
cumbrances, if  any,  whether  by  mortgage,  judgment,  or 
otherwise,  which  affect  such  manor ;  and  it  shall  be 
lawful  for  the  said  commissioners  and  they  are  hereby 
directed  to  approve  of  such  title  for  the  purposes  of 
this  act,  which  approval  shall  be  testified  under  their 
hands  and  seal,  upon  such  evidence  alone,  unless  they 
shall  be  of  opinion  that  further  information  is  necessary 
in  the  respects  aforesaid  ;  but  if  the  said  commissioners 
shall  consider  that  such  evidence  does  not  fully  and 
truly  disclose  all  such  particulars  as  are  necessary,  or 
if  no  such  declaration  shall  be  made,  or  if  the  lord  shall 
refuse  or  decline  or  fail  to  give  such  information  and 
evidence  as  they  shall  deem  proper  and  necessary  to 
show  a  satisfactory  primd  facie  title  in  the  lord,  or  in 
persons  claiming  under  or  in  trust  for  him,  and  if  the 
said  commissioners  shall  consider  either  that  the  title 
of  the  lord  is  not  satisfactory,  or  that  the  incumbrancers 
should  be  protected,  then,  if  "they  think  the  justice  of 

(r)  See  ante,  pp.  260—252. 

(«)  It  is  a  misdemeanor  for  any  person  wilfully  and  coiruptly  to 
make  and  subscribe  any  declaration  under  this  act  knowing  the  same 
to  be  untrue  in  any  material  particular. — 5  &  6  Will.  4,  c.  62, 
88.  18-— 21. 
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tlie  case  requires  it,  they  may  direct  that  the  enfran-  15  Sj  16  Vicu 
chisement  consideration  shall  be  invested  as  hereinafter      c,  51. 
directed  in  case  of  lords  under  disability. 

Tenant  may  require  Investigation  of  Lord's  Title, 

XXIII.  In  all  cases  in  which  the  lord  shall  apply  to  After  an  ap- 
tbe  commissioners  to  effect  an  enfranchisement  as  afore-  J^*nchtee^ 
said^  it  shall  be  lawful  for  the  tenant  of  the  lands  so  ment,  tenant 
proposed  to  be  enfranchised  to  require  tl.at  the  said  SS,C 
commissioners  shall  satisfy  themselves,  in  such   way  «"  to  inquire 
and  by  such  evidence  as  they  shall  see  fit,  of  the  title  lord's  title. 
of  such  lord  to   the  manor  of  which   the   lands  are 

held  {t). 

Boundaries  of  Copyhold  Lands. 

XXIV.  In  cases  where  the  identity  of  any  lands  identity  of 
described  as  to  quantity  in  the  court  books  or  rolls  of  ^*°^^* 
any  manor  cannot  be  ascertained  to  the  satisfaction  of 

the  valuers,  such  lands  shall  be  taken  at  the  quantities 
mentioned  in  the  court  books  or  rolls  of  the  manor, 
and  as  to  any  lands  the  quantities  of  which  are  not 
specified  in  the  court  books  or  rolls  of  any  manor,  the 
same  shall  be  taken  at  such  quantities  as  such  valuers 
may  determine ;  and  it  shall  be  lawful  for  the  lord  of 
any  manor,  or  for  any  tenant  of  any  manor,  at  any  time 
hereafter,  in  case  of  any  doubt  or  difference  of  opinion 
as  to  the  identity  of  any  lands,  to  apply  to  the  com- 
missioners to  define  the  boundaries  thereof  for  the 
purpose  of  any  enfranchisement  under  this  act  or  the 
said  recited  acts  (u)  ;  and  the  expenses  of  identification 
shall  be  borne  by  the  party  making  such  application, 
unless  the  commissioners  shall  otherwise  direct ;  and 
the  commissioners  shall  proceed,  in  such  manner  as 
they  shall  see  fit,  to  ascertain,  identify  and  define  such 
boundaries ;  and  such  identification  and  definition  of 
boundaries  to  be  made  by  the  commissioners  shall  be 
final  and  conclusive  on  all  parties  for  the  purposes  of 
any  such  enfranchisement. 

(()  See  Copyhold  Act,  1841,  s.  58,  anU,  p.  342. 
(u)  Copyhold  Act,  1841,  s.  21,  ante,  p.  309.   See  ante,  pp.  280, 
281. 
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e,  51.        Pomerfor  Lord  to  Purchase  Lands  to  he  enfranchised, 

Aitopur-  XXV.  With  respect  to  any  land  proposed  by  any 

tordinoer-^  tenant  to  be  enfranchised  under  this  act,  in  case  the 
tain  CAMS.      ]ord  shall  show  to  the  satisfaction  of  the  commissioners 
that  any  change  in  the  condition  of  such  land,  which 
but  for  this  act  would  or  might  have  been  prevented 
by  the  incidents  or  conditions  of  the  tenure  thereof^ 
will  prejudicially  affect  in  enjoyment  or  value  the  man- 
sion-houscy  park,  gardens  or  pleasure  grounds  of  such 
lord,  and  in  case  such  lord  shall  by  writing  under  his 
hand  offer  to  purchase  the  tenant's   interest  in    such 
land  so  proposed  to  be  enfranchised,  and  shall    give 
notice  to  the  tenant  of  such  offer,  then,  unless   the 
tenant  shall  accept  such  offer  within  twenty-eight  days 
after  receiving  notice  thereof,  such  land  shall  remain 
unenfranchised,  unless  the  commissioners  shall  think 
fit  to  impose  such  terms  and  conditions,  in  case   of 
enfranchisement,  as  shall  in   their  judgment  be   suf- 
ficient to  protect  the  interests  of  the  lord  ;  and  in  case 
the  tenant  shall  within  twenty-eight  days  as  aforesaid 
signify  in  writing  to  the  commissioners  his  acceptance 
of  the  said  offer,  such  offer  by  the  lord  and  acceptance 
by  the  tenant  shall  be  binding  both  upon  lord  and 
tenant ;  and  in  case  the  lord  and  tenant  shall  not  within 
such  time  as  the  commissioners  shall  limit  agree  on  the 
value  of  the  rights  and  interest  of  the  tenant,  it  shall 
be  lawful  for  the  commissioners  to  appoint  a  valuer  for 
the  purpose  of  ascertaining  such  value,  or  to  refer  the 
same  to  the  valuers,  if  any,  then  acting  in  the  enfran- 
chisement ;  and  all  the  costs,  charges  and  expenses  of 
such  valuation  and  attending  such  purchase  shall  be 
borne  by  the  lord;  and  when  such  value  shall  have 
b^en  agreed  upon  or  ascertained  as  aforesaid  the  com- 
niissioners  shall  issue  a  certificate  under  their  hands 
and  seal,  which  shall  state  the  land  which  shall  have 
been  sold  to  the  lord,  and  the  consideration  money  for 
the  same,  and  shall  declare  that  upon  payment  of  the 
consideration  money  therein  mentioned  within  a  time 
to  be  therein  limited  such  land  shall  at  the  time  of  such 
payment  be  surrendered  or  released  by  the  tenant  (at 
the  expense  of  the  lord)  to  the  lord,  and  thereupon 
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such  land  shall  vest  in  such  lord  accordingly  :  provided  15^16  Ftct. 

always,  that  in  case  such  consideration  money  shall  not      c.  51. 

be  paid  within  the  time  limited  by  the  commissioners, 

or  within  such  further  time  as  the  commissioners  may 

have  granted  in  that  behalf,  and  it  shall  appear  to  the 

commissioners  that  the  same  shall  have  remained  unpaid 

by  the  default  of  the  lord,  it  shall  be  lawful  for  the 

commissioners  to  cancel  such  certificate,  and  such  en* 

franchisement  may  be  proceeded  with  as  if  such  offer 

and  acceptance  as  aforesaid  had  not  been  made,  and  all 

costs  which  the  commissioners  shall  certify  to  have 

been  incurred  by  the  tenant  in  consequence  of  such 

offer,  acceptance  and  default  shall  be  paid  by  the  lord 

to  the  tenant. 

Ztord  having  limited  Interest  may  charge  Land  with 

Purchase  Money, 

XXVI.  Provided  also,  that  where   the  lord  of  a  Power  to 
manor  by  whom  any  purchase  is  hereby  authorized  to  uijted^^J?  * 
be  made  shall  not  be  seised  in  fee  simple  or  fee  tail  of  terestto 
and  in  or  otherwise  entitled  to  an  absolute  power  of  ch^l^money 
disposition  over  the  manor,  it  shall  be  lawful  for  such  ^  manor, 
lord,  with  the  consent  of  the  commissioners,  to  raise 

the  consideration  for  such  purchase,  and  the  expenses 
of  the  same,  by  a  charge  of  or  upon  the  same  manor,  or 
any  lands  settled  therewith  to  the  same  uses,  such  charge 
to  be  made  in  such  form,  and  upon  such  terms,  and  at 
such  rate  of  interest,  as  the  commissioners  shall  direct 
from  time  to  time. 

Heriots  jwyable  by  Tenants  of  Freehold  Lands. 

XXVII.  And  whereas  in  many  manors  heriots  are  After  ist 
by  custom  due  and  payable  to  the  lord  by  tenants  of  ^hS  i^heriot 
freehold  or  customary  freehold  lands  holden  of  such  shaUbedue 
manors  (x)  :  be  it  therefore  enacted,  that  at  any  time  the  lord  ot^' 
after  any  such  heriot  shall  be  due  or  payable  with  tenant  may 
respect  to  any  such  freehold  lands  on  or  after  the  first  compel  en- 
day  of  July  one  thousand  eight  hundred  and  fifty-three,  JjJ°^|^^®" 

it  shall  be  lawful  for  the  lord  or  the  tenant  to  require 
and  compel  the  extinguishment  of  all  such  claim  to 

(f )  See  ante,  p.  124. 
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15416ri^«henot8,  and  the  enfranchisement  of  the  lands  subject 
*•  ^^^ thereto,  in  the  same  way  as  if  such  lands  were  copy- 
hold, and  the  same  proceedings  sha\l  thereupon  be  had 
as  are  herein  mentioned  with  reference  to  the  enfran- 
chisement  of  copyhold  lands,  or  as  near  thereto  as  the 
nature  of  the  case  will  admit. 


Deekntkm 
tobetiken 
by  Tftluert. 


Form  of  Faluers*  Declaration, 

XXVIII.  Before  any  valuer  shall  enter  upon  the 
valuation  under  this  act  he  shall  in  the  presence  of  a 
justice  of  the  peace  make  and  subscribe  the  following 
declaration ;  (that  is  to  say,) 

'I  A.  B.  do  declare,  that  I  will  faithfully ,  to  the  best 
'  of  my  ability,  value,  hear  and  determine  the  matters 
'  referred  to  me  under  the  Copyhold  Acts. 

A.B. 

'  Made  and  subscribed  in  the  presence  of  J 

And  such  declaration  shall  be  annexed  to  the  schedule 
of  valuation,  when  made ;  and  if  any  valuer,  having 
made  such  declaration,  shall  wilfully  act  contrary 
thereto,  he  shall  be  guilty  of  a  misdemeanor. 

Power  to  Distrain  for  recovery  of  Interest. 

XXIX.  In  case  the  interest  payable  in  respect  of 
any  gross  sum  of  money,  pursuant  to  any  award  under 
this  act,  or  any  part  of  the  same,  shall  be  in  arrear  for 
thirty  days  after  the  same  shall  become  due,  it  shall  be 
lawful  for  the  person  for  the  time  being  entitled  to 
receive  such  interest  to  levy  the  same  by  the  same 
means  and  remedies  and  in  the  same  manner  in  ail 
respects  as  if  the  same  had  been  rent  in  arrear  upon  a 
lease  for  years. 

Expenses  to  be  paid  by  Party  requiring  Enfranchisement, 

Alto  expense  XXX.  The  expenses  of  the  proceedings  for  effecting 
ini^^under  Any  enfranchisement  under  this  act,  and  all  expenses 
thliact.  which  in  the  judgment  of  the  said  commissioners  may 
be  incidental  thereto,  whether  for  the  proof  of  title,  the 
production  of  documents,  expenses  of  witnesses,  or 
otherwise,  shall  be  borne  by  the  party,  whether  lord  or 
tenant,  who  shall  have  required  the  enfranchisement, 
but  no  costs  or  expenses  shall  be  due  or  recoverable 


At  to  reco- 
very of  In- 
terest in  en- 
franchiie- 
ment  eonii- 
derattone. 
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from  any  person  until  the  same  shall  have  been  cer-  15^16Ftcf. 
tified,  under  the  hands  and  seal  of  the  said  commis-      <^'^*- 
sioners,  or  of  an  assistant  commissioner,  to  have  been 
reasonably  and  properly  incurred ;   and  in  case   any 
dispute  or  difference  shall  arise  as  to  the  amount  of 
such  expenses,  the  certificate  of  the  commissioners  or 
assistant  commissioner  shall  be  final,  and  any  person  to 
whom  such  certificate  shall  be  granted  shall  have  the 
same  means  and  remedies  for  the  recovery  of  the  sum 
mentioned  therein  as  are  provided  by  the  said  recited 
acts  or  by  this  act  for  the  recovery  of  the  consideration 
for  an  enfranchisement  under  this  act  (  y). 

Payment  of  Expenses  of  Lord  having  Limited  Interest, 

XXXI.  In  every  case  in  which  the  lord  shall  require  How  ex- 
and  compel  an  enfranchisement  under  this  act,  where  fr^i*chi»L*^ 
such  lord  shall  be  an  ecclesiastical  corporation  or  a  ment  to  be 

,•  I  .!_•  11^  ^1      borne  wnere 

corporation  sole  not  having  an  absolute  power  ot  sale,  the  lord  has 
or  shall  have  only  a  limited  interest  in  the  manor  or  be  !*^*  *  limited 
a  trustee  thereof,  the  expenses  of  the  proceedings  for  manor,  or  is 
effecting  such  enfranchisement,  and  all  expenses  which  JJJJ^f 
in  the  judgment  of  the  said  commissioners  may  be  in- 
cidental thereto,  whether  for  the  proof  of  title,  the  pro- 
duction of  documents,  expenses  of  witnesses,  or  other- 
wise, (the  amount  of  such  expenses  being  subject  to  the 
approval  and  certificate  of  the  said  commissioners  as 
hereinbefore  is  mentioned,)  shall  be  paid  out  of  the  first 
monies  to  be  received  for  any  enfranchisement  to  be 
effected  under  this  act,  when  the  consideration  for  such 
enfranchisement  shall  be  a  gross  sum  of  money ;  and  in 
cases  where  such  consideration  shall  not  be  a  gross  sum 
of  money,  then  the  said  expenses  shall  be  charged,  to- 
gether with  interest  for  the  same,  at  the  rate  of  not 
exceeding  four  pounds  per  centum  per  annum,  on  the 
said  manor  or  other  lands  settled  or  held  therewith,  in 
such  manner  as  to  the  said  commissioners  shall  seem  fit 
and  proper, 

w 

Payment  of  Expenses  of  Tenant  having  limited  Interest. 

XXXII.  In  every  case  in  which  the  tenant  shall  re-  f^:^^^^f 
quire  and  compel  an  enfranchisement  under  this  act,  enfranchise- 

^  *^  ment  are  to 

(y)  See  ante,  ss.  17, 18,  pp.  393,  394.  ^®  ^^''' 
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15^16rtct.  where  such  tenant  shall  have  only  a  limited  interest  in 
^•^**      the  lands  enfranchised,  or  he  a  trustee  thereof,  be  sbaJl 
be  entitled  to  charge  the  expenses  of  the  proceeclings 
for  effecting  such  enfranchisement,  and  all  expenses 
which  in  the  judgment  of  the  said  commissioners  may 
be  incidental  thereto,  whether  for  the  proof  of  title^  tbe 
production  of  documents,   expenses   of  witnesses,    or 
otherwise,  (the  amount  of  such  expenses  being  subject 
to  the  approval  of  the  said  commissioners  as  herein- 
before is  mentioned,)  on  the  lands  enfranchised,  and 
such  expenses,  and  also  the  consideration  money  for 
such  enfranchisement,  whenever  such  consideration  sball 
be  a  gross  sum  of  money,  may,  by  a  simple  entry  on 
the  court  rolls  of  the  manor,  and  for  which  entry  the 
steward  shall  only  charge  such  a  sum  as  the  said  com- 
missioners shall  direct,  be  charged,  together  with  inte- 
rest for  the  same  at  the  rate  of  not  exceeding  four 
pounds  *per  centum  per  annum,  on  the  lands  enfran- 
chiised,  in  such  manner  as  to  the  said  commissioners 
shall  seem  fit  and  proper :  provided  always,  that  any 
gross  sum  or  rent-charge  constituting  the  consideration 
for  any  such  enfranchisement  shall  have  priority  over 
any  sum  so  charged  for  expenses. 

Effect  of  Confirmation  of  Award, 
Confinna-  XXXIII.  The  Confirmation  under  the  hands  and  seal 

tion  of  award     ^   ,  .     .  ^  i  ,  .        , 

bv  commig-  ot  the  Commissioners  ot  any  award,  or  tbe  execution  by 
*«K>fof *^rior  '^®  commissioners  of  any  deed  or  instrument  whereby 
proceedings  any  enfranchisement  shall  be  effected  under  the  said 
gu£r.'^  acts  or  this  act,  shall  be  conclusive  evidence  that  all  the 
directions .  in  relation  to  the  enfranchisement  intended 
to  be  effected  by  means  of  such  award,  deed,  or  instru- 
ment, which  ought  respectively  to  have  been  obeyed  or 
performed  previously  to  such  confirmation  or  execution 
respectively,  have  been  obeyed  and  performed ;  and  no 
such  award,  deed,  or  instrument  shall  be  impeached  by 
reason  of  any  omission,  mistake,  or  informality  therein, 
or  in  any  proceeding  relating  thereunto,  or  on  account 
of  any  want  of  any  notices  or  consents  required  by  the 
said  acts  or  this  act,  or  on  account  of  any  defects  or 
omissions  in  any  previous  proceedings  whatever  in  the 
matter  of  such  enfranchisement. 
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Incidents  of  Lands  enfranchised,  c.  61. 

XXXIV.  From  and  after  the  final  confirmation  of  After  confir- 
any  schedule  of  apportionment  under  the  said  recited  ^rtionment' 
acts  and  from  and  after  the  final  enfranchisement  of  &c.,  in  cases 
any  lands  under  this  act  or  the  said  recited  acts,  the  c^is^nt 
several  lands   included   in   any  such   enfranchisement  the  cus- 
sball  thenceforth  cease  to  be  subject  to  the  customs  of  Jj^^^ofdg. 
borough  English  (2)  or  gavelkind  (a),  or  to  any  other  "ce^t  to 
customary  mode  of  descent  (6),  or  to  any  custom  re-  the  lands  to 
lating  to  dower  or  freebench  (c),   or  tenancy  by  the  ^^^g^^^t 
curtesy  of  England  (d),  or  to  any  other  custom  what-  to  dower  and 
ever  ;  and  all  the  laws  relating  to  descents  or  to  estates  J^manner 
of  dower  or  estates  by  the  curtesy  of  England  which  as  freehold 
shall  for  the  time  being  affect  and  be  applicable  to  lands  ^*°^*" 
held  in  free  and  common  socage  shall  thenceforth  affect 

and  be  applicable  to  the  lands  included  in  every  such 
enfranchisement :  provided  always,  that  nothing  herein  Proviso. 
contained  as  to  curtesy  or  dower  or  freebench  shall  ex- 
tend or  be  applicable  to  the  case  of  any  person  who 
shall  have  been  married  before  such  enfranchisement 
shall  have  been  completed  (e)  :  provided  always,  that  Proviso  as  to 
nothing  in  this  act  shall  affect  the  custom  of  gavelkind  ^*^® 
as  the  same  now  exists  and  prevails  in  the  county  of 
Kent(/). 

Suspension  of  Proceedings. 

XXXV,  Notwithstanding  anything  herein  contained,  commis- 
it  shall  be  lawful  for  the  commissioners  from  time  to  "ave  power 
time  to  suspend  any  proceedings  under  this  act  for  the  to  suspend 
enfranchisement  of  any  land,  where  any  peculiar  cir-  ^^°^^  ^^' 
cumstances  render  it  impossible,  in  the  opinion  of  the 

said  commissioners,  to  decide  on  the  prospective  value 
of  the  lands  to  be  affected  by  such  proposed  enfran- 
chisement, or  where  any  especial  hardship  or  injustice 

(s)  See  ante,  p.  48. 

(a)  See  ante,  pp.  47,  48. 

(b)  See  ante,  pp.  49—61. 

(c)  See  ante,  pp.  68—72. 

(d)  See  ante,  pp.  72--74. 

(«)  See  Copyhold  Act,  1841,  s.  79,  ante,  p.  356. 
(/)  Ibid.  8. '80,  ante,  p.  367. 
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ISSf  ISVieL  would  unavoidably  result  from  any  compulsory  pro- 
^'  ^^'  ceeding :  provided  always,  that  when  the  said  commis- 
sioners shall  so  suspend  any  proposed  enfranchisement 
they  shall  state  the  reasons  of  such  suspension  in  their 
general  report,  which  shall  be  laid  before  parliament  as 
directed  by  the  first-recited  act. 


Power  to 
lord  to  Mil 
rent-charge. 


Commig- 
sionerB  to 
certify  the 
amount  of 
considera- 
tion money 
for  redemp- 
tion. 


Sale  of  Rent-charge  by  Persons  having  limited  Interests, 

XXXyi.  In  all  cases  in  which  the  person  for  the 
time  being  entitled  to  the  receipt  of  any  rent-charge 
under  the  said  recited  acts  or  this  act  shall  be  entitled 
thereto  for  a  limited  estate  or  interest  only,  or  shall  be 
a  corporation  not  authorized  to  make  an  absolute  sale 
of  such  rent-charge  otherwise  than  under  the  provisions 
of  this  act,  it  shall  be  lawful  for  such  person,  with  the 
consent  of  the  said  commissioners,  testified  under  their 
hands  and  seal,  or,  in  the  case  of  coverture,  infancy, 
idiotcy,  Ittnacy,  or  other  incapacity,  with  the  consent  of 
the  husband,  guardian,  committee,  or  trustee  of  such 
person  so  under  disability,  to  sell  and  transfer  such 
rent-charge,  the  payment  for  which  shall  be  made  in 
manner  hereinafter  mentioned. 

Certificate  as  to  Redemption  Money. 

XXXVII.  In  every  case  in  which  a  rent-charge  is 
payable  under  the  provisions  of  the  recited  acts  or  this 
act  the  commissioners  shall,  upon  the  request  of  the 
owners  of  land  chargeable  with  such  rent-charge,  or  any 
of  them,  certify  under  the  hands  and  seal  of  the  com- 
missioners the  sum  of  money  in  consideration  of  which 
such  rent-charge  may  be  redeemed  ;  and  when  it  shall 
appear  to  the  commissioners  that  payment  or  tender  of 
such  consideration  money  has  been  duly  made,  it  shall 
be  lawful  for  the  commissioners  to  certify  that  such 
rent  charge  has  been  redeemed  under  the  provisions  of 
this  act,  and  such  certificate  shall  be  final  and  con- 
clusive :  provided  also,  that  no  such  redemption  shall 
be  effected  in  the  case  of  rent-charges  created  before 
the  passing  of  this  act,  under  the  provisions  of  the  said 
recited  acts,  except  with  the  consent  in  writing  of  the 
person  or  persons  entitled  to  the  receipt  of  such  rent- 
charge. 
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Payment  of  Con^ration  for  Redemption.  ''IJT'' 

XXXVIII.  Where  the  person  entitled  to  a  rent-  considera- 
charge  redeemable  under  the  provisions  of  this  act  shall  i*®°  money 

_  ?      1        1  .111  *^  •       /•         .        ,      .  for  redemp- 

be  absolutely  entitled  thereto  in  tee  simple  in  posses-  tionofsaie, 
sion,  or  shall  be  enabled  to  dispose  of  the  fee  simple  in  ^^^^payaWe. 
possession  independently  of  the  provisions  of  this  act, 
and  shall  not  be  a  spiritual  person  entitled  in  respect  of 
his  benefice  or  cure,  or  a  corporation  prevented  from 
aliening  such  rent-charge  otherwise  than  under  the  pro- 
visions of  this  act^  a  payment  or  tender  to  the  person 
so  entitled  of  the  sum  of  money  certified  by  the  com- 
inissioners  as  aforesaid  after  six  months  notice  to  the 
person  entitled  to  such  rent-charge  shall  be  deemed  a 
due  payment  of  the  consideration  money,  and  in  every 
other  case  the  payment  of  the  sum  of  money  so  cer- 
tified according  to  the  provisions  hereinafter  contained 
shall  be  deemed  a  due  payment  of  the  coi^ideration 
money. 

Payment  of  Consideration  in  case  of  Persons  not  having 

Absolute  Interest, 

XXXIX.  In  all  cases  in  which  the  person  for  the  Considera- 
time  being  entitled  to  any  rent-charge  subject  to  be  iJTJaSes^T 
redeemed  or  sold  under  the  provisions  of  this  act,  or  ownersunder 

•  1    J  .  '^Li      i_  X*  disability, 

entitled  to  any  gross  sum  payable  by  way  oi  compen-  how  payable. 
sation  for  enfranchisement,  shall  be  only  entitled  thereto 
for  a  limited  estate  or  interest  therein,  or  as  trustee  for 
sale  or  otherwise,  without  power  to  give  an  effectual 
discharge  for  the  same,  or  shall  be  under  any  disability, 
or  shall  be  a  corporation  not  authorized  to  mkke  an 
absolute  sale  of  such  rent-charge  otherwise  than  under 
the  provisions  of  this  act,  the  consideration  money  to 
be  paid  for  the  redemption  or  sale  of  such  rent-charge, 
or  as  compensation  for  such  enfranchisement,  shall  be 
applied  in  manner  hereafter  provided ;  (that  is  to  say,) 
shall,  at  the  option  of  the  person  for  the  time  being 
entitled  as  aforesaid,  be  paid  into  the  Bank  of  England 
in  the  name  and  with  the  privity  of  the  accountant- 
general  of  the  Court  of  Chancery,  to  be  placed  to  his 
account  there  ex  parte  the  copyhold  commissioners, 
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155r)6ri>(.  pursuant  to  the  method  prescribed  by  any  act  for  the 
g'  ^^»      time  being  in  force  for  regulating  monies  paid  into  the 
said  court ;  and  such  monies  shall  remain  so  deposited 
until  the  same  be  applied  to  some  one  or  more  of  the 
following  purposes,  (that  is  to  say,)  in  the  purchase  or 
redemption  of  the  land  tax,  or  the  discharge  of  ^any 
rent  or  incumbrance  affectinff  the  rent-charge  in  respect 
of  which  such  money  shall  have  been  paid,  or    the 
manorial  incidents  for  which  the  same  shall  have  been 
substituted,  or   affecting  other  hereditaments  settled 
therewith  to  the  same  or  the  like  uses,  trusts  or  pur- 
poses, or  in  the  purchase  of  other  lands,  to  be  conveyed, 
limited  and  settled  upon  the  like  uses,  trusts,  purposes, 
and  in  the  same  manner  as  the  rent-charge  for  the 
redemption  of  which  such  money  shall  have  been  paid 
stood  settled,  or  in  payment  to  any  party  becoming 
absolutely  entitled  to  such  money ;    and  such  money 
may  be  so  applied  as  aforesaid  upon  an  order  of  the 
Court  of  Chancery  made  on  the  petition  of  the  party 
who  would  have  been  entitled  to  the  receipt  of  the 
rent-charge  in  respect  of  which  such  money  shall  have 
been  deposited ;  and  until  the  money  can  be  so  applied 
it  may,  upon  the  like  order,  be  invested  by  the  said 
accountant-general  in  the  purchase  of  three  per  centum 
consolidated  or   three  per  centum  reduced   bank  an- 
nuities, or  in  government  or  real  securities,  and   the 
dividends,  interest  or  annual  income  thereof  paid  to 
the  party   who  would  for  the  time  being  have  been 
entitled  to  the  rent-charge  in  case  the  same  had  not 
been  redeemed  ;  or  otherwise  such  consideration  money 
may  be  paid,  at  the  like  option  of  the  person  for  the 
time  being  so  entitled,  to  trustees  acting  under  the  will, 
conveyance   or   settlement   under  which  such  person 
having  such  limited  interest  shall   be   entitled  to  or 
interested  in  such  rent-charge,  or  to  such  one  or  more 
of  such  trustees  as  the  said  commissioners  may  approve 
of  and  direct,  or  if  there  are  no  such  trustees,  then  into 
the  hands  of  trustees  to  be  nominated  under  the  hands 
and  seal  of  the  said  commissioners  {g) ;  and  the  money, 
when  so  paid  to  such  trustees,  shall  be  applied  by  the 
said  trustees,   with  the  consent  of  the  said  commis- 

ig)  $ee  16  &  17  Vict.  c.  57,  s.  5,  TpoiL 
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sioners,  in  the  manner  hereinbefore  directed  concerning  15^16rict. 
any  money  to  be  paid  for  redemption  or  sale  into  the  *^'  ^^* 
Bank  of  England  in  the  name  and  with  the  privity  of 
the  said  accountant-general  y  and  upon  every  vacancy 
in  the  office  of  any  trustee  appointed  by  the  said  com- 
missioners, some  other  fit  person  shall  be  appointed  by 
them  io  like  manner. 

Payment  of  Consideration  Money  under  Twenty  Pounds, 

XL.  When  any  consideration  money  so  to  be  paid  As  to  con- 
as   last  hereinbefore  mentioned  shall  not  exceed  the  money  under 
sum  of  twenty  pounds  for  the  redemption  or  sale  of  all  20'. 
the  rent-charge  which  shall  be  redeemable  under  this 
act   in  any  one  manor,  the  same  shall  be  paid,  if  the 
said  commissioners  shall  so  direct,  to  the  person  for  the 
time  being  entitled  to  the  rent-charge,  for  his  own  use 
and  benefit ;   or  in  case  of  coverture,  infancy,  idiotcy, 
lunacy  or  other  incapacity  of  the  person  for  the  time 
heing  entitled,  then  such  money  shall  be  paid,  for  the 
use  of  the  person  so  entitled,  to  the  husband,  guardian, 
committee  or  trustee  of  such  person. 

Rent-charges  in  Money, 

XLI.  In  any  commutation  or  enfranchisement  to  be  Power  to 
hereafter  effected  under  or  by  virtue  of  the  said  recited  eSfrScWse" 
acts  it  shall  not  be  imperative  to  make  the  commutation  at  fixed  finet 
fines  or  rent-charge,  or  enfranchisement  rent-charge,  charges. 
variable  with  the  prices  of  grain,  but  the  same  or  any 
of  them  may,  at  the  option  of  the  parties  effecting  such 
commutation  or  enfranchisement^  or  at  the  discretion 
of  the  commissioners,  as  the  case  may  require,  be  fixed 
in  money  or  be  made  so  variable  as  aforesaid. 

Deduction  of  Rent-charges  by  Occupier, 

XLI  I.  Any  occupying  tenant  of  any  lands  to  be  Tenants  may 
enfranchised  under  this  act  who  shall  pay  any  rent-  charges,  &c. 
charge  or  interest  which  may  become  payable  under  Y^^^^^ 
this  act  shall  be  entitled  to  deduct  the  amount  thereof 
from  the  rent  payable  by  him  to  his  landlord^  and  shall 
be  allowed  the  same  in  account  with  the  said  landlord. 
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16*16Ficf. 
c.  51. 

by  way  of 
mortgage, 
fte.  to  be 
deemed  a 
tenant  for 
certain  pur- 
pofes. 


Mortgagee  in  Possession, 

XLIII.  A  surrenderee  by  way  of  mortgage  under  a 
surrender  entered  on  the  court  rolls  in  possession,   or 
in  the  receipt  of  the  rents  and  profits  of  land,  shall  be 
deemed  a  tenant  within  the  meaning  of  this  act,  entitled 
to  obtain  or  join  in  obtaining  and  effecting  enfranchise- 
ment, and  redeeming  a  rent-charge,  under  this  and.  the 
said  recited  acts,  by  and  with  the  approbation  oF   the 
said   commissioners  ;    and   any   money   paid   by    any 
mortgagee  for  or  in  respect  of  the  consideration    or 
costs  of  enfranchisement  or  redemption  of  rent-charge 
under  this  and  the  said  recited  acts  shall  be  added  to 
the  amount  due  to  him  as  mortgagee,  and  the   land 
shall  not  be   redeemable   without  payment   of    such 
money,  with  interest  thereon  (A). 

Leases  not  to  he  affected  by  Enfranchisement, 

Enfranchise-      XLIV.  Where  land  enfranchised  under  this  or  the 
S^pre-*^    said  recited  acts  was  immediately  before  such  enfran- 
viouB  leases    chisement  subject  to  any  subsisting  lease  or  demise  at 
will  or  for  any  greater  interest,  the  freehold  into  which 
such  estate  is  so  converted  shall  be  the  reversion  im- 
mediately expectant  upon  such  lease  or  demise  at  will, 
and  the  rents  and  services  reserved  and  made  payable 
upon  such  lease  or  demise  shall  be  incident  and  annexed 
to  such  reversion;  and  the  covenants  or  agreements, 
whether  expressed  or  implied,  on  the  part  of  both  the 
lessor  and  lessee,  shall  run  with  the  land  and  with  the 
reversion  respectively ;  and  such  enfranchisement  shall 
not  prejudice  or  affect  any  right  of  distress,  entry  or 
action  accruing  in  respect  of  such  lease  or  demise. 

Tenants^  Commonable  Rights  reserved. 
Not  to  affect       XLV.  Nothing  herein  contained  shall  operate  to  de- 

commonable         .  ^  .      c  i_i        '   \^^  ».        i-*li_ 

rights  tn  re-   privc  any  tenant  of  any  commonable  right  to  which  he 
spect  of  lands  jjjay  be  entitled  in  respect  of  such  lands,  but  such  riirht 

enfranchised*    ,    <,  .  i      i    i  •  i  t         i         '^ 

shall  continue  attached  thereto,  notwithstanding  the  same 
shall  have  become  freehold  (t). 

(h)  As  to  mortgages  of  copyholds,  see  ante^  pp.  Ill — 113. 
(t)  There  is  a  similar  provisioa  ia  the  Copyhold  Act,  1841,  s.  81, 
p.  358.    See  aniet  P*  2^t>* 
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Itights  under  Will,  Settlementy  <^(?,,  not  affected  by  r  61.*^ 

Enfranchisement,  — '- — '- — 

XLVI.   No  enfranchisement   under   this  act  shall,  Enfhmchise- 
except  as  herein  is  mentioned,   affect   the   rights   or  affect  rights 
interests  of  any  person  in,  to  or  out  of  the  lands  en-  under  any 
Franchised  under   any   will,   settlement,   mortgage  or  ment,  &c. 
otherwise,  hut  the  right  of  every  such  person  shall  con- 
tinue  to  attach  upon  the  lands  enfranchised,  in  the 
same  way,  as  nearly  as  may  be,  as  if  the  freehold  had 
l>een  comprised   in  and  had   been  devised,  conveyed^ 
charged  or  otherwise  disposed  of  by  tlie  will,  settle- 
ment,   mortgage  or  other  instrument   or   disposition 
under  which  any  such  person  shall  claim  (t). 

Rern^y  in  case  of  defective  Titles. 

XLVII.  Provided  always,  that  if  any  enfranchise-  Defective 
ment   consideration  money  shall  be  paid  to  any  lord  {OTdJand 
whose  title  shall  thereafter  prove  to  be  bad  or  insufB-  tenants. 
cient,  the  rightful  owner  of  the  manor  or  his  represen- 
tatives shall  be  entitled  to  recover  against  such  lord  or 
his  representatives  the  amount  or  value  of  such  con- 
sideration money  as  money  had  and  received   to  the 
use  of  such  rightful  owner,  and  interest  thereon  at  the 
rate  of  five  pounds  per  centum  per  annum   from  the 
time  of  such  title  so  proving  to  be  bad  or  insufficient ; 
and  that  if  any  tenant  or  person  claiming  to  be  tenant 
shall,  after  payment  by  him  of  any  enfranchisement 
consideration  money,  be  evicted  from  the  lands  en- 
franchised  by  an  adverse   claimant,    such   tenant   or 
person  shall  b«  entitled  to  claim  the  repayment  of  such 
consideration   money  against   the  lands  enfranchised, 
and  the  amount  thereof  shall  be  a  charge  upon  the 
lands  enfranchised,  and  shall  carry  interest  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  time 
of  such  eviction  (k). 

Rights  and  Interests  not  affected  by  this  Act. 
XLVIII.  No  enfranchisement  under  this  act  shall  ^c' not  *o 

tv  y  •    t  /»  1      J  extend  to 

extend  to  or  afreet  the  estate  or  rights  of  any  lord  or  mines  or 

(0  See  Copyhold  Act,  1841,  s.  81 ,  ante,  p.  358. 
(ft)  See  Copyhold  Act,  1841,  s.  76,  anU,  p.  365. 

T 


410  Compulsory  Enfranchisement  of  Copyholds, 

l5^'16Kti;t.  teliant  in  or  to  any  mines,  minerals,  limestone,  lime, 
r.  51.      clay,  stone,  gravel,  pits  or  quarries  within  or  under  the 
jj^jjj^^jj       lands  enfranchised  (/),  or  within  or  under  any  other 
&c.,  nor  to     lands,  or  any  rights  of  entry,  rights  of  way  and  search* 
iwe8*wifere*'  or  Other  easements  of  any  lord  or  tenant  in,   upon, 
tenanu  have  through,  over  or  under  any  lands,  or  any  powers  which 
renewaf***^   1"  respect  of  property  in  the  soil  might  but  for  such 
enfranchisement  have  been  exercised,  for  the  purpose 
of  enabling  the  said  lord  or  tenant,  their  or  his  agents, 
workmen  or  assigns,  more  effectually  to  search  for,  win 
and  work  any  mines,  minerals,  pits  or  quarries,  or  to 
remove  and  carry  away  any  minerals,  limestone,  lime, 
stones,  clay,  gravel  or  other  substances  had  or  gotten 
therefrom  (m),  or  the  rights,  franchises,  royalties  or 
privileges  of  any  lord  in  respect  of  any  fairs,  markets, 
rights  of  chase  or  warren,  piscaries  or  other  rights  of 
hunting,  shooting,  fishing,  fowling  or  otherwise  taking: 
game  (n),  fish  or  fowl,  unless  with  the  express  consent 
in  writing  of  such  lord  or  tenant ;  and  nothing  in  this 
act  shall  be  held  or  construed  to  extend  to  any  copy- 
hold lands  held  for  a  life  or  lives  or  for  years,  where 
the  tenant  thereof  hath  not  a  right  of  renewal  (o). 

Copies  and  Extracts  from  Award  when  Evidence, 

Copies  regii-       XLIX.  Copies  of  and  extracts  from  every  award 
teredatthe    under  this  act  which  shall  be  registered  under  this  act 

office  of  com-  %  tv>  t*    \  •     •  •  ■ 

mtosionento  at  the  otiice  ot  the  commissioners,  purportmg  to  be 
be  evidence,  ggaled  or  Stamped  with  the  seal  of  the  commissioners, 
shall  respectively  be  received  in  evidence  without  any 
further  proof  thereof;  and  a  copy  entered  under  this 
act  on  the  court  rolls  of  every  such  award  shall  he  as 
available  for  the  purposes  of  evidence  as  any  entry  on 
the  court  rolls,  and  a  copy  of  or  extract  from  any  such 
enrolled  copy  shall  be  as  available  for  the  purposes  of 
evidence  as  a  copy  of  an  entry  on  the  court  rolls. 

(0  See  anUt  pp.  180 — 195. 
(m)  See  Copyhold  Act,  1841.  s.  82,  anU^  p.  358. 
(n)  See  an(«,  pp.  200—205. 

(o)  See  ante,  pp.  65—67  ;  Copyhold  Act,  1841,  •.  102,  p.  368; 
Copyhold  Act,  1843,  8.  15,  p.  379. 
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Exemption  from  Stamp  Duty.  ^^c.'sh"^'' 

L.  No  affreement,   valuation,   schedule,   award    or  T  ~~~ 

power  of  attorney  under  this  act  shall  be  chargeable  &c.  to  be  ex- 
^ith  sump  duty  (p).  'SSpX. 

Penalty  for  obstntcting  Execution  of  Act. 
LI.  Any  person  obstructing  or  hindering  any  com-  Penalty  on 

•  .      .  ••  1         '='•'.       persons  ob- 

inissioner,    assistant   commissioner,  valuer  or   umpire  Stmcting 
actins  under  the  powers  granted  by  the  said  recited  cpmmis- 

•         •  sioner  as- 

acts  or  by  this  act,  being  convicted  thereof  before  two  sistant  com- 
justices  of  the  peace,  shall  forfeit  the  sum  of  five  5^"^,°®'' 

pounds.  umpire. 

Interpretation  Clause. 

LI  I.  In  this  act,  unless  where  the  context  shows  construction 
that  the  words  hereinafter  mentioned  are  used  in  a  dif-  ®^^'*'^** 
ferent  or  more  restricted  sense,  they  shall  be  under- 
stood in  manner  hereinafter  mentioned ;  that  is  to  say, 
the  word  "lands"  shall  extend  to  and  include  mes- 
suages, tenements  and  corporeal  or  incorporeal  heredi- 
taments, subject  to  any  manorial  rights,  or  any  undi- 
vided part  or  share  therein  ;  the  word  **  valuers  **  shall 
apply  to  and  include  a  single  valuer,  where  authorized 
to  act  alone,  or  any  umpire  to  be  appointed  as  herein 
mentioned,  and  also  the  commissioners  or  the  commis- 
sioner or  assistant  commissioner  proceeding  upon  or 
with  any  valuation  under  this  act  in  cases  where  such 
single  valuer,  umpire,  commissioner  or  assistant  com- 
missioner respectively  shall  act  in  any  such  valuation ; 
the  word  "  manor "  shall  extend  to  such  portion  or 
portions  of  a  manor  as  the  said  commissioners  shall  by 
any  order  in  writing  under  their  hands  and  seal  direct 
to  be  considered  as  a  manor  for  the  purpose  of  effect- 
ing any  enfranchisement  under  this  act(^);  the  word 
**  lord"  shall  extend  to  and  include  the  lord  or  lords  of 
any  manor,  whether  seised  for  life  or  in  tail  or  in  fee 
simple,  and  all  ecclesiastical  lords  seised  in  right  of  the 
church  or  otherwise,  and  lords  farmers  holding  under 
them,  and  any  body  politic,  corporate  or  collegiate,  and 

(p)  See  anU^  s.  14,  p.  392,  and  Copyhold  Act,  1841,8. 93,  p.  364* 
(9)  See  Copyhold  Act,  1841,  s.  102,  ante,  p.  367. 
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\5S(\6Vieual\  lords  seised  of  any  manor,  whether  they  have  or 

^•'fiU      have  nol  an  absolute  power  of  selling  or  disposing  of 

the  same;  and  the  word  ''steward"  shall  extend  to 

and  include  a  deputy  steward  or  clerk  acting  as  such 

for  the  time  being. 

Incorporation  of  Act  with  preceding  Acts^ 

^d  *^^ed         I'll  I.  This  act  shall  be  taken  and  construed  as  part 
part  of  other  of  the  first- recited  act,  and  the  acts  amending  and  ex- 
copyhold       plaining  the  same ;  and  all  the  enactments  therein,  con- 
tained as  to  enfranchisements  effected  under  the  pro- 
visions thereof  shall  be  deemed  and  taken  to  apply  to 
enfranchisements  under  this  act,  and  to  the  rights  <d 
all  parties  thereto,  as  if  such  enactments  were    here 
again  repeated,  except  so  far  as  is  hereinbefore  other- 
wise provided  for;    and   all   enfranchisements    which 
may  have  taken  place  under  such  acts  or  any  of  them, 
and  all  matters  and  things  incident  thereto,  shall  be  of 
the  same  force,  validity  and  effect  as  if  the  provisions 
of  this  act  had  been  contained  in  the  said  first-recited 
act. 

Short  Titles  of  Acts* 

Titles  of  LI  V.  In  citing  or  referring  to  the  said  recited  acts 

^  ^'  and  this  act,  or  any  of  them,  in  other  acts  or  l^al 

instruments,  it  shall  be  sufficient  to  use  the  expression 
"The  Copyhold  Acts,"  or  "The  Copyhold  Act,  1841," 
"The  Copyhold  Act,  1843,"  "The  Copyhold  Act, 
1844,"  or  "  The  Copyhold  Act,  1852,"  as  the  case 
may  be. 

Reservation  of  other  Powers  of  Enfranchisement. 

^dVenSin-  ^^ I  ^^^^^^^^  always,  that  nothing  herein  contained 
chisement  ir-  shall  interfere  with  or  prevent  or  impede  the  enfran- 
^S'ZtUx^  chisement  of  any  lands  whatsoever  which  may  be  en- 
powersin  franchlsed  irrespective  of  this  act,  where  parties  com- 
parfiment?    Patent  to  do  SO  shall  agree  on  such  enfranchisement,  or 

the  exercise  of  any  powers  qontained  in  any  other  acts 

of  parliament  (r). 

(r)  See  Copyhold  Act,  1841.  s.  83,  ante,  p.  359,  and  pp.249— 
257. 
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t.         SCHEDULE.  16dfl6Fict. 

XT  1  ^•^*' 

No.  1.  

Form  of  Deed  of  Enfranchisement. 

This  indenture,  made  the  day  of  in  the 

year  between  A.  B.,  lord  of  the  manor  of 

of  the  one  part,  and  C.  D,  of  in  the  county  of 

a  tenant  of  the  said  maAor,  of  the  other  part : 
Whereas  on  or  about  the  day  of  the  said 

[tenant]  was  admitted  tenant  to  the  lands  parcel  of  the 
said  manor  described  in  the  schedule  hereto,  upon  an 
absolute  surrender  passed  to  his  use  by  [or  by 

virtue  of  a  bargain  and  sale  from  or  by  virtue  of 

the  will  of  or  as  customary  heir  of  as  the 

case  may  be]  i  Now  this  indenture  witnesseth,  that  in 
consideration  of  the  sum  of  pounds  sterling  by 

the  said  [tenant]  to  the  said  [lord]  now  paid,  the  receipt 
of  which  the  said  [lord]  hereby  acknowledges  [or  in 
consideration  of  the  rent-char]^  to  be  reserved,  as  the 
case  may  be]^  he  the  said  [lord]^  in  exercise  of  any 
power  given  him  by  the  said  copyhold  acts,  or  any 
other  power  whatsoever,  and  with  the  consent  of  the 
copyhold  commissioners,  hereby  enfranchises  and  re- 
leases unto  the  said  [tenant],  his  heirs  and  assigns,  all 
the  lands  to  which  the  said  [tenant]  was  so  admitted 
tenant  as  hereinbefore  recited,  and  which  are  described 
in  the  schedule  hereto,  together  with  their  appurte- 
nances, to  hold  the  said  lands  (subject  to  the  [here 
state  the  gross  sum  of  money  or  rent-charge]  secured  to 
the  said  by  the  certificate  of  the  copyhold  com- 

inissioners,  as  the  case  may  require)  unto  the  said  [te- 
nant], his  heirs  and  assigns  [here  state  any  uses  which 
may  be  required]  as  freehold,  henceforth  and  for  ever, 
discharged  by  these  presents  fi'om  all  fines,  heriots, 
reliefs,  quit-rents  and  all  other  incidents  whatsoever  of 
copyhold  or  customary  tenure :  provided  always,  that 
nothing  in  this  deed  contained  shall  prejudice  or  affect 
the  rights  or  remedies  of  the  said  [lord]  in  respect  of 
any  lands  held  of  the  said  manor,  other  than  those 
comprised  in  the  schedule  hereto,  nor  any  of  the  rights 
reserved  by  the  Copyhold  Act,  1852,  section  forty- 
eight.    In  witness,  &c. 

The  Schedule. 
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I5*i6rirt.  No  2. 

e,  51. 

Certificate  of  Charob  affecting  Lands  com- 
prised in  an  Enfranchisement  in  the  Manor 

of        . 

'«  Enfranchisement. 

We,  the  copyhold  commissioners,  do 

hereby  certify,  that  the  [here  state  the  gross  sum  of 
moneys  or  the  annual  rent-charge,  which  is  the  conside- 
ration for  the  enfranchisement^  as  the  case  may  he^  has 
been  awarded  on  account  of  the  enfranchisement  of  the 
lands  described  in  the  schedule  hereto,  and  we  hereby 
charge  the  same  lands  with  the  payment  of  the  [here 
state  the  gross  sum  of  money t  or  annual  rent-charge,  as 
the  case  may  be;  and,  if  a  gross  sum  of  money,  add, 
with  interest  thereon  at  the  rate  of  pounds  per 

centum  per  annum]  [here  insert  the  terms  of  payment  of 
the  principal  and  interest  {if  any),  and  the  place  {if  any) 
agreed  on  for  payment  thereof] ;  and  we  certify,  that 
the  whole  principal  money  charged  on  the  said  lands 
under  certificates  of  charge  amounts  to  the  sum  of 
pounds,  and  that  the  said  lands  were  enfran- 
chised subject  to  [mention  any  gross  sums  or  annual  rent- 
charges  {other  tlum  tithe  rent-charges)  subject  to  which 
the  Lands  were  enfranchised].  In  witness  whereof  we 
the  said  and  have  hereunto  set  our  hands 

and  the  seal  of  the  said  commissioners,  this  day 

of  ,  in  the  year  of  our  Lord,  185     . 

The  Schedule. 

E.F. 
G.  H. 
[Seal  of  the  said  Commissioners  J] 

[Here  may  follow  receipts  for  principal  and  interest 
respectively.]  

No.  3. 

Form  q/* Endorsement  o/'Transper  of 

Certificate. 

I  A.  B.  of  hereby  transfer  the  within-written 

certificate  of  C.  D,  of  .     Dated  this  day 

of  ,  18    .  A.  B. 
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THE  COPYHOLD  AMENDMENT  ACT, 

1863. 

16  &  17  Victoria,  Cap.  67. 

An  Act  to  explain  and  amend  the  Copyhold  Acts. 

[4th  August,  1863.] 

Whereas  doubts  have  arisen  as  to  the  construction  of  168^17  Vicu 
"  The  Copyhold  Acts,**  and  also  the  act  of  the  four-      c  57. 
teenth  and  fifteeth  years  of  her  present  Majesty,  "  To 
facilitate  the  Management  and  Improvement  of  Epis-  c.  S5. 
copal  and  Capitular  Estates  in  England,"  and  as  to  the  J  ^^  ^*°*- 
powers  under  the  provisions  of  the  first-recited  acts  of  is&ievict. 
ecclesiastical  corporations,  sole  or  aggregate,  to  en- J^^^syip^. 
franchise  lands,  and  of  the  copyhold  commissioners  to  c.  104. 
confirm  or  consent  to  such  enfranchisements,  and  to 
nominate  trustees  to  receive  and  apply  money  paid  for 
such  enfranchisements ;  and  it  is  expedient  to  remove 
such  doubts,  and  further  to  amend  the  said  copyhold 
acts :  be  it  therefore  enacted  and  declared  as  follows  : 

I.  The  provisions  of  the  copyhold  acts  concerning  Removing 
the  commutation  of  manorial  rights  in  lands  and  the  doubts  as  to 
enfranchisement  of  lands,  and  concerning  the  payment  ment,  &c.  of 
of  monies  to  be  paid  for  enfranchisement  where  the  {j^ecciesfM^ 
lord  is  only  entitled  to  a  limited  estate  or  interest  or  is  tjcai  corpora- 
under  legal  disability,  shall  be  deemed   to  have  ex-  **°'**' 
tended,  and  subject  to  the  provisions  herein  contained 
shall  continue  to  extend,  to  lands  holden  of  any  eccle- 
siastical corporation,  sole  or  aggregate,  and  lands  parcel 
of  any  manor  belonging  to  any  such  corporation,  and 
the  application  of  the  said  provisions,  or  any  of  them, 
to  such  lands,  shall  not  be  deemed  to  have  been  inter- 
fered with  by  the  said  act  of  the  fourteenth  and  fif- 
teenth years  of  her  Majesty  {s). 

($)  See  this  act,  poit,  pp.  421—427. 
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r.  57. 

Commuta- 
tions or  en- 
franchise- 
ments in  con- 
sideration of 
surrender  of 
limited  in- 
terests con- 
linned. 


Enftanchise- 
ments  that 
may  be  ef- 
fected under 
other  acts 
may  also  be 
effected  un- 
der copyhold 
acts. 


Application 
of  considera- 
tion money 
in  cases 
where  en- 
franchise- 
ment might 
have  been 
effected  un- 
der the 
14  &  16  Vict, 
c.  104. 


The  Copyhold  Amendment  Act,  1853. 

II.  No  commutation  or  enfranchisement  by  any  eccle- 
siastical corporation  sole  or  aggregate  already  made  or 
purporting  to  be  made  under  the  copyhold  acts  or  any 
of  them,  or  to  be  made  in  pursuance  of  any  agreement 
already  approved  of  by  the  copyhold  commissioners, 
shall  be  impeached  by  reason  of  the  consideration  or 
part  of  the  consideration  for  the  same  having  been  or 
being  a  surrender  of  any  lands  held  for  a  life  or  lives 
or  years  without  right  of  renewal,  or  for  any  termina- 
ble or  limited  estate  or  interest. 

III.  All  lands,  except  as  hereinafter  excepted,  which 
are  capable  of  enfranchisement  by  the  exercise  of  any 
powers  contained  in  any  other  act  of  parliament,  or 
which  may  be  otherwise  enfranchised  irrespectively  of 
the  copyhold  acts,  shall  also  be  capable  of  being  enfran- 
chised under  the  powers  and  provisions  of  the  copyhold 
acts,  and  by  the  sole  authority  of  those  powers  and  pro- 
visions, and  without  any  other  consent  or  authority  than 
such  as  is  required  by  the  provisions  of  the  same  acts  : 
provided  always,  that  lands  held  for  a  life  or  lives  or  for 
years  of  any  manor  belonging  either  in  possession  or 
reversion  to  any  ecclesiastical  corporation,  where  the  te- 
nant of  such  lands  hath  not  a  right  of  renewal,  shall  not 
hereafter  be  dealt  with  under  the  copyhold  acts,  except 
in  the  cases  hereinafter  particularly  mentioned  (t), 

IV.  Whenever  proceedings  which  have  been  or  shall 
be  commenced  under  the  provisions  of  the  copyhold 
acts  for  the  enfranchisement  of  any  lands  shall  termi- 
nate in  enfranchisement,  and  it  shall  appear  to  the 
copyhold  commissioners  that  the  enfranchisement  was 
one  which  might  have  been  effected  under  the  provi- 
sions of  the  said  act  of  the  fourteenth  and  fifteenth  of 
her  Majesty,  the  monies  or  rent-charges  which  form 
the  consideration  of  such  enfranchisement  shall  be  paid 
and  applied  to  the  same  account  and  in  the  same  man- 
ner as  if  such  enfranchisement  had  been  effected  under 
the  said  act  of  the  fourteenth  and  fifteenth  years  of  her 
Majesty,  and  all  the  provisions  of  the  said  last-men- 
tioned act  which  affect  the  application  of  enfranchise- 
ment monies  under  that  act  shall  be  applicable  to  such 
enfranchisements  as  aforesaid   made   under  the  pro- 


(t)  See  s.  8,  post,  p.  419. 
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v^isions  of  the  copyhold  acts,  and  the  cliurch  estates  I65fl7rirt. 
oommissioners  and  ecclesiastical  commissioners  shall      <;.  57. 
respectively  have  the  same  powers  over  such  conside- 
ration  monies,  or  the  interest  accruing  thereon,  or  upon 
land,  rent-charges,  or  securities  acquired  in  respect 
thereof,  and  also  over  or  against  any  ecclesiastical  cor- 
poration interested  therein,  as  such  commissioners  re- 
spectively would  have  had  if  such  enfranchisement  had 
been   effected   with   the  consent  of  the   said  church 
estates  commissioners,  and  under  the  provisions  of  the 
said  act  of  the  fourteenth  and  fifteenth  of  her  Majesty; 
and  where  the  consideration  money  for  any  such  en- 
franchisement has  been  paid  into  the  Bank  of  England 
to  the  credit  of  the  accountant-general  of  the  Court  of 
Chancery  ex  parte  the  copyhold  commission,  and  has 
not  been  invested,   the  said  accountant-general  shall, 
upon  the  order  of  the  Court  of  Chancery  to  be  made 
upon  a  petition  to  be  presented  to  the  said  court  by 
the  said  ecclesiastical  commissioners,  cause  such  money 
to  be  paid  or  transferred  to  such  account  in  the  Bank 
of  England  as  the  said  church  estates  commissioners 
shall  in  each  case  appoint:  provided  always,   that  it 
shall  be  lawful  for  the  said  court  to  order  that  all  the 
costs  and  expenses  incurred  in  the  obtaining  of  such 
order  shall  be  paid  out  of  such  money  previous  to  its 
payment  or  transfer  to  the  account  appointed  by  the 
said  church  estates  commissioners,  and  in  case  o^  vari- 
ous funds  being  included  in  the  said  order  to  direct  the 
distribution  of  such  costs  amongst  the  several  funds  in 
such  manner  as  the  court  shall  think  fit. 

V.  And  whereas  in  cases  of  enfranchisement  by  ec-  Trustees  ap^ 
clesiastical  corporations  effected  or  purporting  to  be  comn^.^^ 
effected  under  the  copyhold  acts  the  monies  paid  for  sioners  to 
enfranchisement  for  the  lord's  rights  have  been  paid  powers  as^f 
into  the  hands  of  trustees  nominated  under  the  hands  within  the 
and  seal  of  the  copyhold  commissioners,  to  be  applied  sect.  14  of 
by  the  said  trustees,  with  the  consent  of  the  said  com-  ^  ^J^  ^'^^^ 
missioners,  in  the  manner  directed  and  specified  in  the 
said  copyhold  acts  of  and  concerning  any  money  to 
be  paid  for  enfranchising  under  the  said  acts  into  the 
Bank  of  England  in  the  name  and  with  the  privity  of 

T  5 
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T%e  Copyhold  Amendment  Act,  1953. 

the  accountant  general  of  the  Court  of  Chancery :  be 
it  enacted,  that  in  all  cases  where  trustees  have  been 
so  appointed  by  the  said  commissioners,  such  appoint- 
ments shall  be  deemed  to  be  and  the  same  are  hereby 
declared  to  be  valid  and  effectual,  and  within  the  scx>pe 
and  intent  of  the  fourteenth  section  of  the  act  of  the  sixth 
and  seventh  years  of  her  Majesty,  chapter  twenty- three, 
and  such  trustees  are  hereby  declared  to  have  and  to 
have  had  all  such  powers  and  liabilities,  and  all  acts 
done  by  such  trustees,  and  all  consents  and  confirma* 
tions  by  the  copyhold  commissioners  in  relation  to  the 
acts  of  such  trustees,  shall  be  and  are  declared  to  have 
been  as  valid  and  effectual,  as  in  the  case  of  other 
trustees  nominated  according  to  the  scope  and  intent 
of  the  said  section  of  the  said  last-^ mentioned  act  (u). 

VI.  Provided  always,  that  in  all  cases  wherein  triis* 
tees  have  been  so  appointed  by  the  said  copyhold  com- 
missioners, and  shall  stand  possessed  of  monies  paid 
for  enfranchisement  of  lands  subject  to  manorial  or 
other  rights  of  ecclesiastical  corporations,  or  of  land  or 
securities  in  respect   thereof,   the  copyhold  commis- 
sioners shall,  by  an  order  under  their  hands  and  seal, 
direct  such  trustees  to  pay  over  the  monies  of  which 
they  may  so  stand  possessed,  or  to  convey  such  land 
or  transfer  such  securities,  to  the  ecclesiastical  commis- 
sioners for  England,  who  are  hereby  required  to  accept 
the  same,  and  to  apply  such  monies,  land  or  securities 
respectively,  and  the  land  or  securities  to  be  purchased 
witn  such  money  respectively,  in  the  manner  directed 
and  specified  in  the  copyhold  acts  of  and  concerning 
any  money  to  be  paid  for  enfranchising  under  the  said 
acts  into  the  Bank  of  England  in  the  name  and  with 
the  privity  of  the  accountant  general  of  the  Court  of 
Chancery. 

VII.  When  such  trustees  shall  have  paid  over,  con- 
veyed or  transferred  to  the  ecclesiastical  commissioners 
in  pursuance  of  this  act  the  whole  of  the  monies,  land 
or  securities  of  which  they  may  so  stand  possessed  as 
aforesaid,  their  liabilities  as  such  trustees  in  respect  of 

(u)  See  Copyhold  Act,  1843,  s.  14,  ante,  p.  378,  and  Copyhold 
Act,  1852,  8.  39,  antiy  p.  405. 
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any  such  monies,  land  or  securities  shall  cease  and  de-  l6^17F{ct. 
^ermine,  and  the  expenses  of  all  such  payments,  con-      ^-  ^^* 
veyances  or  transfers  shall  be  paid  by  the  ecclesiastical 
commissioners  out  of  any  monies  that  may  come  into 
their  possession  in  respect  of  the  money,  land  or  secu- 
rities so  to  be  paid  over,  conveyed  or  transferred. 

VIII.  All  agreements  for  the  enfranchisement  of  Pending  pro- 
lands  held  of  any  ecclesiastical  corporation  for  a  life  be  com?  ^ 
or  lives  or  for  years,  where  the  tenants  thereof  have  pieted. 
not  a  right  of  renewal,  which  have  been  entered  into 

with  the  consent  of  the  copyhold  commissioners  before 
the  passing  of  this  act,  shall  be  valid  and  effectual,  and 
such  enfranchisements  shall  be  capable  of  being  com- 
pleted under  the  copyhold  acts,  notwithstanding  the 
proviso  hereinbefore  contained,  but  the  money  to  be 
paid  for  such  enfranchisements  shall  be  paid  and  ap- 
plied in  the  manner  hereinbefore  particularly  men- 
tioned; and  a  recital  in  the  instrument  of  enfranchise-  Recital  or  en- 
ment  or  an  indorsement  thereon,  under  the  seal  of  J^'^jJgJ*^ 
the  copyhold  commissioners,  that  the  agreement  for 
such  enfranchisement  was  entered  into,  with  such  con- 
sent as  aforesaid,  before  the  passing  of  this  act,  shall 
be  conclusive  evidence  thereof. 

IX.  In  all  cases  where  any  trustees  as  aforesaid  shall  Ecclesiastical 
have  paid  over,  conveyed  or  transferred  any  monies,  gf^^*io 
land  or  securities  to  the  ecclesiastical  commissioners  in  give  memo- 
pursuance  of  any  order  under  the  hands  and  seal  of  the  payi^t? 
copyhold  commissioners,  or  when  any  money  shall  be  conveyance 

Ki  ,  1     •       •     1  •     •  /•  ^  or  transfer. 

paid  to  the  ecclesiastical  commissioners  tor  enfran- 
chisements, the  proceedings  in  respect  of  which  were 
commenced  before  the  passing  of  this  act,  the  ecclesi- 
astical commissioners  shall,  at  the  request  of  the  copy- 
hold commissioners,  deliver  to  the  copyhold  commis- 
sioners a  memorandum  of  the  payment  of  the  monies 
or  the  conveyance  of  the  land,  or  the  transfer  of  the 
securities,  as  the  case  may  be,  and  such  memorandum  ¥®™?J*^ 
shall  be  evidence  of  the  fact  of  such  payment,  convey-  evidence. 
ance  or  transfer. 

X.  That  in  all  cases  of  enfranchisement  under  the  Coats  how  to 
copyhold  acts  all  costs  properly  payable  by  any  persons 
interested  in  the  enfranchisement  of  any  land  shall  be 
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16^  17  Fiec.  settled  and  ascertained  by  the  commissioners  or  assistant 
^'  ^''  commissioners  (pursuant  to  the  provisions  of  the  act 
passed  in  the  fifteenth  and  sixteenth  years  of  her  present 
Majesty)  (w) ;  and  that  no  costs  or  expenses  shall  be 
recoverable  from  any  person  whomsoever  of  or  relating 
to  or  by  reason  of  any  enfranbhisement,  until  the  same 
shall  have  been  certified  under  the  hands  and  seal  of 
the  said  commissioners  or  of  an  assistant  commissioner 
to  have  been  reasonably  and  properly  incurred. 

ActtobeMit      XI.  This  act  shall  be  taken  and  construed  as  part  of 

actt?^^         the  recited  copyhold  acts  (x). 


(w)  See  Copyhold  Act,  1852,  s.  30,  ante,  pp.  400,  401. 
(s)  /lute,  p.  415. 


(    421    ) 


MANAGEMENT  AND  IMPROVEMENT 
OF   ESTATES   BELONGING   TO   THE   CHURCH. 

14  &  15  Victoria,  Cap.  104. 

-4.n  Act  to  facilitate  the  Management  and  Improve- 
ment  of  Episcopal  and  Capitular  Estates  in 
England.  [8th  August,  1851]. 

Whereas  it  would  tend  to  the  improvement  of  epis-  14^16Fict. 
copal  and  capitular  estates  in  England,  without  preju-  ^'  ^^^*  ' 
dice  to  the  interests  of  persons  holding  leases  granted 
thereof,  if  facilities  were  given  for  such  dealings  as 
hereinafter  mentioned  between  ecclesiastical  corpora- 
tions and  their  lessees :  be  it  therefore  enacted  as  fol- 
lows : — 

1.  It  shall  be  lawful  for  any  ecclesiastical  corporation,  Power  of  ec- 
sole  or  aggregate,  with  the  approval  in  writing  of  the  cS^^Sns, 
church  estates  commissioners,  who  shall  pay  due  regard  '^ith  ap- 
to  the  just  and  reasonable  claims  of  the  present  holders  ?h^rch° 
of  land  under  lease  or  otherwise  arising  from  the  long  ®«***f  *^om- 

o  o  TnisRioners  to 

continued  practice  of  renewal,  to  sell   to   any  lessee  seu,  enfran- 
under  any  lease  granted  by  such  corporation  the  rever-  ^^^  ^  ®^" 
sion,  estate  and  interest  of  such  corporation  in  all  or  .church lands, 
any  of  the  lands  comprised  in  such  lease,  for  such  con-  chase^the  in- 
sideration,  upon  such  terms  and  in  such  manner  as  such  terests  of 
corporation    and   lessee  may,   with   such  approval  as  °*  *'  essees. 
aforesaid,  think  fit ;  and  it  shall  be  lawful  for  any  such 
ecclesiastical  corporation,  with  such  approval  as  afore- 
said, to  enfranchise  any  copyhold  or  customary  land 
held  of  any  manor  belonging  to  such  corporation,  or  to 
exchange  with  any  lessee  under  any  lease  granted  by 
such  corporation  all  or  any  of  the  lands  therein  com- 
prised, or  the  reversion,  estate  and  interest  therein  of 
such  corporation,  for  any  other  lands,  whether  of  free- 
hold, copyhold  or  customary  tenure,  or  for  the  estate 
and  interest  of  such  lessee  in  any  other  lands  belong- 
ing to  such  corporation,  and  upon  any  such  exchange 
either  to  receive  or  pay  any  money  by  way  of  equality 
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l4Sf\bVict.  of  exchange;  and  it  shall  also  be  lawful  for  any  such 
e.  104.     corporation,  with  such  approval  as  aforesaid,  to  pur- 
chase  the  estate  and  interest  of  any  such  lessee  in  any 
lands  belonging  to  such  corporation,  or  of  any  bolder 
of  copyhold  or  customary  land  of  any  such  manor :  pro- 
vided that  where  the  estate  or  interest  of  any  ecclesias- 
tical corporation  in  any  tithes  or  tithe  rent-charges,  or 
any  hereditaments  allotted  or  assigned  in  lieu  of  tithes, 
is  proposed  to  be  sold  or  given  in  exchange  by  such 
ecclesiastical  corporation  under  the  powers  of  this  act, 
the  church  estates  commissioners,  before  they  approve 
such  sale  or  exchange,  shall  bring  the  wants  and  cir- 
cumstances of  the  places  in  which  such  tithes  arise  or 
have  arisen  under  the  notice  of  the  ecclesiastical  com- 
missioners for  England,  and,  where  the  said  ecclesias- 
tical commissioners  shall  so  direct,  the  church  estates 
commissioners  shall,  as  a  condition  of  their  approval  of 
such  sale  or  exchange,  require  such  augmentation  or 
provision  to  be  made  in  respect  of  the  spiritual  wants 
of  such  place  out  of  the  monies  to  arise  or  the  property 
to  be  taken  under  such  sale  or  exchange  as  the  said 
ecclesiastical  commissioners  shall  think  fit. 
Provieionfor      II.  Upon  the  surrender  to  any  ecclesiastical  corpo- 
mem  of  rent  ^^^^o"  o^  ^^®  estate  or  interest  of  any  lessee  in  a  part 
on  surrender  only  of  the  lands  comprised  in  any  lease,  it  shall   be 
SfiSioom-     lawful   for   the   church   estates   commissioners,   by    a 
wUed  In  any  memorandum  in  writing  under  the  hands  of  such  com- 
missioners which  may  be  endorsed  on  such  lease,  to 
apportion  the  rent  reserved  thereby,  and  declare  what 
part  thereof  shall   continue   payable^  thereunder,  and 
thereupon  such  apportioned  part  of  the  rent  shall  be 
payable  as  if  the  same  had  been  the  rent  originally  re- 
served in  respect  of  the  lands  not  surrendered;  and 
where  the  rent  originally  reserved  was  an  ancient  and 
accustomed  rent,  the  part  so  continuing  payable  shall 
be  deemed  and  taken  to  be  the  ancient  and  accustomed 
rent  for  the  lands  not  surrendered ;  and  the  reserva- 
tions,  covenants  and  agreements   contained   in    such 
lease,  and  the  powers  and  authorities  of  any  such  eccle> 
siastical  corporation,  so  far  as  the  same  shall  be  appli- 
cable to  the  lands  not  surrendered,  shall  remain  in  full 
force  as  if  such  surrender  had  not  been  made. 
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III.  The  interest  in  lands  acquired  by  any  lessee  U^ldTict. 
under  this  act  shall  be  deemed  in  equity  to  be  acquired     c.  104. 
in  respect  of  his  interest  under  his  lease,  and  shall  be  xhe  interests 
subject  to  the  same  trusts,  charges  and  incumbrances  acquired  by 
as  his  lease  or  any  lease  obtained  on  a  renewal  thereof  8ub^e?t  to 
would  have  been  subject  to,  so  far  afi  the  different  the  equities 

/.    t  '11       -I     •.         7i      11  andboundby 

natures  of  the  property  will  admit;  ai6d  all  covenants  thecove- 
and  agreements  which  would  have  entitled  any  sub-  S^*^g**Jo®" 
lessees  or  others  to  derivative  interests  upon  renewals  which  their 
of  such  lease  upon  contribution  to  the  fines  and  other  b?JS,jSJt[ 
payments  upon  renewal  or  otherwise,  shall  give  the  like 
rights,  so  far  as  the  nature  of  the  property  will  admit, 
to  proportionate  shares  and  benefits  out  o£  and  in  re- 
spect of  any  interest  in  lands  which  may  be  acquired 
under  this  act  by  the  lessee,  who  may  be  subject  to 
such  covenants  or  agreements  upon  a   proportionate 
contribution  to  or  in  respect  of  the  costs,  payments  or 
consideration  paid  or  given  for  the  interest  so  acquired 
by  such  lessee. 

IV.  That  if  any  lands  held  under  lease  from  an  Leaseholder's 
ecclesiastical  corporation  shall  have  been  sub-let  with  to*be^pi?-°* 
a  covenant  on  the  part  of  the  original  lessee  to  renew  chased  ^th- 
the  under-lease  upon  any  renewal  of  the  original  lease,  J? Jub-""^"* 
the  interest  of  the  lessee  in  such  lands  shall  not  be  jessees,  who 
taken  by  way  of  purchase  under  this  act  by  any  eccle-  nantsofre- 
siastical  corporation  without  the  consent  in  writing  of  '^®^*i8- 
such  sub-lessee :  provided  always,  that  such  ecclesias- 
tical corporation  shall  not  be  prevented  from  making 

such  purchase,  nor  shall  their  title  to  any  such  lands  be 
affected  in  respect  of  the  existence  of  any  such  under- 
lease, unless  the  said  corporation  shall  have  had  direct 
notice  thereof  in  writing ;  but  the  sub-lessee  shall,  tn 
cases  where  a  sale  shall  have  been  made  without  such 
notice,  be  entitled  to  recover  such  damages  for  the  loss 
of  the  benefit  of  such  covenant  against  the  party  bound 
by  the  covenant  for  the  loss  to  be  sustained  by  him  as 
he  would  be  entitled  to  in  respect  of  its  non-perform- 
ance on  a  renewal  by  the  original  lessee. 

V.  Any  conveyance,  assignment  or  other  assurance  Conflrma- 
of  lands  to  be  made  to  or  by  any  ecclesiastical  corpora-  veyances*by 
tion,  upon  any  sale,  enfranchisement,  exchange  or  pur-  church 
chase  under  this  act,  shall  be  made  in  such  form  and  missionen^' 

sufficient. 
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14^  \5Vict,  manner  as  the  church  estates  commissioners  shall  from 
c.  104.  time  to  time  direct,  and  shall  be  confirmed  by  the 
church  estates  commissioners,  and,  beii^  so  confirmed, 
shall  be  valid  and  effectual-,  and  shall  not  require  any 
other  confirmation  (as  respects  the  execution  of  the 
same  by  any  such  ecclesiastical  corporation) ;  and  no 
purchaser  or  other  person  deriving  title  under  any  such 
assurance  so  confirmed  as  aforesaid,  upon  any  sale, 
enfranchisement  or  exchange  by  any  ecclesiastical  cor- 
poration,  shall  be  concerned  to  inquire  into  the  propriety 
of  such  sale,  enfranchisement  or  exchange,  or  the  suffi- 
ciency of  the  consideration  for  the  same. 
Monks  to  VI.  All  monies  which,  on  any  sale,  exchange  or  en- 

S^€i^  franchisement  under  this  act,  shall  be  received  by  or 
chiingeoreii-  become  payable  to  or  for  the  benefit  of  any  ecclesias- 
ment^tobe  ^^  corporation,  shall  be  paid  into  the  Bank  of  England 
laid  oat  u  to  such  account  as  the  church  estates  commissioners 
aathorixed,  shall  from  time  to  time  appoint  in  that  behalf;  or  such 
orinthepur- |gQ|,i^3    with   the  approbation  of  the  church  estates 

chaae  of  . '  ,  ,    ,, » ^         .  .  , 

other  lands,    commissioners,  shall  remain  at  interest  as  a  charge  by 
way  of  mortgage  upon  the  premises  enfranchised,  at 
such  a  rate,  for  such  a  period,  and  upon  such  terms  as 
the  parties,  with  such  approbation  as  aforesaid,  may 
agree  upon ;  and  the  receipt  of  the  church  estates  com- 
missioners shall  be  an  effectual  discharge  for  any  money 
therein  expressed  to  be  received;  and  all  monies   so 
paid  into  the  Bank  of  England  shall  be  from  time  to 
time  applied  in  payment  for  equality  of  exchange  as 
aforesaid,  or  in  such  purchases  as  hereinbefore  autho- 
rized, or  shall  be  laid  out  by  such  corporation,  with 
such  approval  as  aforesaid,  in  the  purchase  of  other 
lands,  to  be  conveyed  to  the  use  or  for  the  benefit  of 
such  corporation ;  and  the  monies  from  time  to  time 
remaining  unapplied  for  the  purposes  aforesaid  shall 
be  invested  by  and  in  the  names  of  the  church  estates 
commissioners  in  the  purchase  of  government  stocks, 
funds  or  securities,  and  such  church  estates  commis- 
sioners may  sell  and  dispose  of  the  same  for  the  purposes 
of  this  act  as  occasion  may  require ;  and  the  interest, 
dividends  and' annual  proceeds  of  such  monies,  stocks, 
funds  and  securities  shall  be  paid  to  the  corporation 
which  would  for  the  time  being  have  been  entitled  to 
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the  rents  and  profits  of  the  lands  sold,  enfranchised  or  H^lSFict. 
exchanged,  subject  to  the  provisions  herein  contained.      g*  10^» 
VII.  All  other  monies,  stocks,  funds  and  securities  Monies  ap- 
for  the  time  being  subject  to  be  invested  in  the  pur-  piicaWeto 
chase  of  lands  to  be  conveyed  to  thfe  use  or  for  the  oV^Stox^ 
benefit  of  any  ecclesiastical  corporation  may,  with  such  gcdestesSS 
approval  as  herein  mentioned^  be  applied  in  or  towards  corporation 
the  purchase  of  the  estates  or  interests  of  lessees  in  S&^  pur- 
any  lands  belonging   to  such  corporation,  or  of  the  chasing  the 
estates  or  interests  of  any  holders  of  copyhold  or  cus-  leaSea,^  ^' 


.  or  m 

ternary  land  of  any  manor  belontjing  to  any  such  cor-  payments  for 

••'  .  '  •'  i  °     "^z*  ^  y'  n  equality  of 

poration,  or  m  or  towards  payments  for  equality  of  ex-  exchange. 
change  under  this  act. 

VIII.   If  it  appear  to  the  church  estates  commis-  Provision  in 
sioners  that  by  means  of  any  sale,  enfranchisement,  ex-  case  of  in- 

,  -•'  •  1  I  ^crease  or  de- 

change,  purchase  or  investment  under  the  powers  of  ficiency  of 

this  act.  the  income  which  any  person,  beipg  an  eccle-  •»— ^^ 
siastical  corporation  sole,  or  member  ot  an  ecciesias-  of  sales,  &c. 
tical  corporation  aggregate,  might  have  received  if  this 
act  had  not  been  passed,  has  been  or  may  be  increased, 
it  shall  be  lawful  for  the  church  estates  commissioners 
to  require,  in  respect  of  such  increase,  payment  to  be 
made,  either  immediately  or  upon  any  contingency,  to 
the  church  estates  commissioners,  by  or  on  account  of 
the  person  receiving  such  increase  during  his  incum- 
bency, of  such  annual  or  other  sum  as  the  church 
estates  commissioners  may,  under  the  circumstances  of 
each  case,  think  proper,  and  to  enforce  such  payment 
by  an  action  of  debt  to  be  brought  in  the  name  of  the 
ecclesiastical  commissioners  for  England ;  and  the 
church  estates  commissioners  may,  on  giving  their 
approval  under  this  act  to  any  sale,  enfranchisement, 
exchange,  purchase  or  investment,  make  such  payment 
a  condition  of  such  approval,  but  not  so  as  to  affect 
the  title  under  such  sale,  enfranchisement,  exchange  or 
purchase,  and  may,  for  securing  such  payment,  require 
any  security,  by  way  of  charge  or  otherwise,  as  to  them 
may  seem  proper,  and  the  payments  to  be  so  made 
shall  be  dealt  with  by  such  church  estates  commis- 
sioners as  part  of  the  common  fund  of  the  said  eccle- 
siastical commissioners  for  England;  'and  where  it  ap- 
pears  to  the   church   estates   commissioners  that  by 
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means  of  any  such  sale,  enfranchisement,  exchange, 
purchase  or  investment,  the  income  which  any  such 
person  might  have  received,  has  heen  diminished,  such 
commissioners  shall,  out  of  any  monies  received  hy 
them  under  this  act  on  behalf  of  such  corporation,  or 
the  investments  thereof,  pay  to  such  person  from  time 
to  time  such  annual  or  other  sum  as  to  such  conomis- 
sioners  may  appear  sufficient  to  make  up  the  de6ciency 
caused  by  such  diminution. 

IX.  No  lease  of  any  lands  purchased  or  acquired,  or 
in  which  the  estate  or  interest  of  a  lessee,  or  of  a 
holder  of  copyhold  or  customary  land,  is  purchased  or 
acquired,  by  any  ecclesiastical  corporation  under  this 
act,  shall,  except  as  hereinafter  provided^  be  granted 
by  such  ecclesiastical  corporation,  otherwise  than  from 
year  to  year,  or  for  a  term  of  years  in  possession  not 
exceeding  fourteen  years,  at  the  best  stnnual  rent  that 
can  be  reasonably  gotten,  without  fine,  the  lessee  not 
to  be  made  dispunishable  for  waste  or  exempted  from 
liability  in  respect  of  waste:  provided  always,  that  it 
shall  be  lawful  for  such  ecclesiastical  corporation,  with 
the  approval  of  the  church  estates  commissioners,  from 
time  to  time  to  grant  mining  or  building  leases  of  any 
such  lands,  for  such  considerations,  upon  such  terms, 
and  generally  in  such  manner  as  such  commissioners, 
under  the  circumstances  of  each  case,  may  think  fit ; 
and  it  shall  be  lawful  for  such  commissioners  to  require 
that  any  portion  of  the  rent  received  on  any  such 
lease  shall  be  invested  and  disposed  of  in  like  manner 
as  herein  provided  with  respect  to  monies  to  be  re- 
ceived on  the  sale  of  any  lands  by  any  such  corpora- 
tion. 

X.  The  church  estates  commissioners  sKall  from 
time  to  time  give  to  any  one  of  her  majesty's  principal 
secretaries  of  state  such  information  respecting  their 
proceedings  or  any  part  thereof  as  the  said  principal 
secretary  of  state  shall  require,  and  shall,  on  or  before 
the  first  day  of  March  in  every  year,  send  to  one  of 
the  principal  secretaries  of  state  a  general  report  of 
their  proceedings  under  this  act,  together  with  a  sche- 
dule of  all  applications  for  enfranchisement  or  purchase 
of  interests  of  lessees,  specifying  the  terms  proposed, 
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the  terms  on  which  such  enfranchisement  or  purchase  14^15Firt. 
sfaall  have  been  effected,  and,  if  refused,  the  grounds     <^*  104< 
of  such  refusal,  and  every  year  such  general  reports  " 
shall  be  laid  before  both  houses  of  parliament  v^ithin 
six  weeks  after  the  receipt  of  the  same  by  such  prin- 
cipal secretary  of  state,  if  parliament  be  sitting,  or  if 
parliament  be  not  sitting,  then  within  six  weeks  after 
the  next  meeting  thereof. 

XI.  In  the  construction  of  this  act,  unless  such  interpreta- 
meaning  be  repugnant  to  the  context,  the  following  ****"' 
words  and  expressions  shall  have  the  meanings  hereby 
assigned  to  them  respectively ;  (that  is  to  say) 

The  expression  '*  ecclesiastical  corporation*'  shall  « Ecciesias- 
include  every  archbishop,  bishop,  dean  and  J**j.j^*"?J?°" 
chapter,  dean,  archdeacon,  canon,  prebendary, 
and  other  dignitary  or  officer  of  any  cathedral 
or  collegiate  church  in  England  and  Wales,  and 
every  minor  ecclesiastical  corporation  in  any 
such  cathedral  or  collegiate  church,  but  shall 
not  include  the  dean  and  canons  of  the  cathe- 
dral church  of  Christ  in  Oxford,  or  any  college 
or  hospital,  or  any  parson,  vicar  or  perpetual 
curate,  or  other  incumbent  of  any  benefice: 

The  word  "  lease'*  shall  include  grant  by  copy  of  "Lease:" 
court  roll : 

The  word  ** lands**  shall  include  tithes  and  tithe  "Lands:" 
rent-charges,  and  other  tenements  and  heredita- 
ments, corporeal  and  incorporeal  (except  ad- 
vowsons) : 

The  word  '*  lessee*'  shall  include  any  person  or  "  Lessee." 
body  corporate  in  whom  any  subsisting  lease  or 
grant,  or  the  term  or  estate  thereby  granted  in 
the  whole  or  in  any  part  of  the  lands  comprised 
in  such  lease,  is,  either  by  the  original  grant  or 
demise,  or  by  assignment,  devise  or  operation 
of  law,  for  the  time  being  vested. 

XII.  That  this  act  be  limited  in  duration  to  three  Duration  of 
years  from  the  end  of  the  present  session  of  parliament.  ^^' 
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APPENDIX. 


COPYHOLD  COMMISSIONERS'  DIRECTIONS  AS 
TO  THE  FORMS  OF  PROCEDURE  UNDER 
THE  COPYHOLD  ACTS,  1841,  1843,  1844. 


^  «*  These  Forms  are  intended  for  the  guidance  rf  parties  availing 
themselves  of  the  Act,  hut  must  he  varied  to  suit  the  parHcvlar 
circumstances  qfeach  case. 


The  following  forms  will  be  found  to  apply  to  cases  Directions  a« 
of  manorial  commutations — to  cases  of  partial  commu-  p^^Siuef 
tations,    that   i&,  by  agreements  not  being  manorial 
agreements,  and  not  including  all   the  tenants  of  a 
manor, — and   to   cases  where  parties   commuting  or 
enfranchising  are  under  disability. 

Nos.  1,  £,  and  3,  include  the  notices  and  declarations 
which  may  serve  to  bring  the  parties  together  at  a 
manorial  meeting  held  for  the  purpose  of  ejecting  a 
commutation.     See  ante,  pp.  $02,  SOS, 

No.  4  contains  forms  of  minutes  of  the  vavious  pro- 
ceedings which  may  be  supposed  to  take  place  at  such 
meetings.  The  most  important  portion  of  these  forms 
is  that  which  relates  to  the  minute  which  is  to  serve  as 
a  basis  of  an  agreement  for  commutation,  No.  4,  E. 

When  meetings;  to  commute  are  assembled,  the  par- 
ties may,  in  some  few  cases,  find  themselves  prepared 
at  once  to  execute  fully,  or  provisionally,  a  forma) 
agreement,  and  in  such  cases  they  may  proceed  at  once 
to  use  the  form  marked  No.  5,  and  to  make  the  minute 
given  in  Nos.  7  or  8 ;  but  it  will  not  often  happen  that 
the  parties  are  prepared  at  once  ^ to  execute  such  an 
instrument;  the  most  that  will  ordinarily  be  done  at 
the  first,  and  perhaps  some  subsequent  meetings,  will 
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be  to  assent  to  principles  of  commutalion,  the  details 
of  which  are  subsequently  to  be  embodied  in  an  agree- 
ment ;  and  when  such  preliminary  assent  has  been 
obtained,  a  minute  should  be  entered  on  the  proceed- 
ings, which  may  serve  as  ar  record  of  it,  and  furnish  the 
basis  of  a  formal  agreement  to  be  afterwards  prepared. 

The  forms  of  such  minutes  as  *'the  basis  of  an  agree- 
ment," with  variations  to  meet  different  cases,  are  given 
in  form.  No.  4,  £. 

No.  5  is  the  form  of  a  manorial  agreement  to  com- 
mute. Such  an  agreement  may  be  either  perfect  or 
provisional — that  is,  the  signatures  of  the  parties  pre- 
sent may  be  sufficient  to  give  validity  to  an  agreement, 
or  insufficient.  In  the  second  case  a  provisional  agree- 
ment only  can  be  executed. 

One  name  at  least  must  be  affixed  to  such  a  pro- 
visional agreement  at  the  meeting  itself,  the  other 
parties  may  sign  within  six  calendar  months  afterwards, 
see  4  &  5  Vict.  c.  35,  s.  16,  ante,  p.  306. 

When  an  agreement,  either  perfect  or  provisional, 
is  signed  at  a  meeting,  a  short  minute  of  that  fact 
should  be  recorded  by  the  chairman,  as  in  forms  Nos. 
7  and  8. 

The  form  of  a  manorial  agreement.  No.  5,  is  given 
to  meet  cases  in  which  the  tenants,  or  three-fourths  of 
the  tenants,  in  number  and  value,  can  determine  on  the 
joint  consideration  to  be  given  to  the  lord,  but  cannot 
at  once  determine  unanimously  on  the  precise  portion 
which  is  to  be  contributed  by  each. 

In  all  such  cases,  a  manorial  agreement  (Form,  No.  5), 
followed  by  an  apportionment  under  the  act,  presents 
the  only  means  of  completing  the  transaction ;  but  if 
all  the  tenants  can  agree  amongst  themselves,  or  can 
trust  a  valuer  to  fix  for  them^  the  sums  to  be  paid  by 
each  of  them,  and  can  thus  embody  the  distribution  of 
the  whole  sum  to  be  given  to  the  lord  in  a  schedule  of 
apportionment,  to  be  annexed  to  and  form  part  of  their 
agreement  they  will  save  much  of  the  trouble  and 
expense  necessary  to  complete  a  manorial  apportion- 
ment under  the  act. 

To  effect  this  they  will  use  not  the  form  of  a  ma- 
norial agreement  (No.  5\  but  that  sort  of  agreement 


Directions  as  to  Forms  of  Procedure.  431 

fsee  forms,  Nos.  9  and  10^,  which  any  two  or  more 
tenants  are  authorized  to  execute  under  sec.  52  of  the 
4  &  5  Vict.  c.  35.  See  ante,  pp.  384 — SS6.  These 
agreements  require  no  previous  meeting  to  give  them 
validity,  and  if  form  No.  10  be  used,  no  subsequent 
apportionment. 

The  act  (sec.  52)  allows  any  one  or  more  tenants 
thus  to  commute  by  agreement  partially, — that  is,  leav- 
ing out  the  other  tenants,  without  previous  meetings, 
and  paying  no  stamp  duty  (s.  93),  and  all  such  agree- 
ments may  or  m^y  not  contain  schedules  of  apportion- 
ment. If  they  do  not  contain  schedules  of  apportion- 
ment, then  the  steward  is  to  frame  one  which  is  to  go 
through  all  the  processes  of  investigation  provided  for 
in  the  case  of  apportionments  consequent  on  manorial 
agreements.  Under  the  same  section  any  one  tenant 
may  agree  with  the  lord  for  commutation  ;  but  in  such 
case  there  will  of  course  be  no  necessity  for  an  appor- 
tionment. 

A  form  of  agreement  to  enfranchise,  and  a  schedule 
of  apportionment  on  enfranchisement,  are  given  in  Nos. 
1 1  and  12.     See  ante,  pp.  269—274. 

Although  the  act  authorizes  the  use  of  partial  agree- 
ments without  schedules  of  apportionment  annexed,  it 
will  be  very  rarely  indeed  advisable  to  use  such.  Par- 
ties who  agree  to  commute  or  enfranchise,  and  embody 
the  consideration  to  be  paid  by  each  in  a  schedule 
forming  part  of  the  instrument  itself,  will  at  once  close 
the  whole  transaction. 

Those  who  leave  a  gross  sum  to  be  paid  to  the  lord 
as  a  consideration,  to  be  afterwards  apportioned  among 
them  by  others,  may  involve  themselves  in  subsequent 
valuations,  and  instruments  of  apportionment  and  inves- 
tigations, and  perhaps  conflicts,  of  which  the  expense, 
the  delay,  and  the  trouble  may  be  alike  formidable.  It 
may  again  be  remarked  here,  that  even  where  the  copy- 
hold or  customary  lands  of  a  whole  manor  are  com- 
muted or  enfranchised,  the  parties  may  possibly,  in 
some  few  cases,  agree  among  themselves  as  to  the  con- 
sideration to  be  paid  by  each,  and  then  the  commuta- 
,tion  or  enfranchisement  may  at  once  be  effected  by  an 
iDstruroent  in  one  of  the  forms  (Nos.  10  or  12),  instead 
of  by  a  noanorial  agreement  in  the  form  No.  5  ;  and  if 
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such  an  instrument,  including  a  schedule  of  apportion- 
ment in  the  forms  (Nos.  10  or  12),  can  be  adopted,  it 
is  obvious  that  much  of  the  trouble  and  expense  will 
be  avoided  which  will  attend  the  completion  of  an 
apportionment  consequent  on  a  manorial  agreement, 
or  consequent  on  partial  agreements,  containing  no 
schedules  of  apportionments. 

When  either  lord  or  tenants  are  under  disabilities,  or 
when  they  have  only  a  limited  estate,  such  as  an  estate 
for  life,  &c.,  then  it  becomes  the  duty  of  the  commis- 
sioners to  protect  the  interests  of  o^her  parties »  who 
are  or  may  hereaAer  be  interested  in  the  property. 

In  such  cases,  before  confirming  deeds  or  partial 
agreements,  the  commissioners  will  require  to  know 
both  the  value  of  the , property  and  the  nature  of  the 
incidents  to  which  it  is  subject;  and  to  obtain  that 
knowledge  they  will  require  declarations  from  the 
steward  and  a  valuer — of  which  declarations  the  forms 
are  given  in  Nos.  14  and  15. 

When  parties  enfranchise  by  a  schedule  of  apportion- 
ment (see  No.  12),  they  may  find  it  useful,  although 
not  absolutely  necessary  under  the  act,  previously  to 
sign  an  agreement,  of  which  a  form  is  given  in  No.  13. 

Although  the  form  of  a  power  of  attorney  is  given 
in  the  act  (see  4  &  5  Vict.  c.  35,  s.  12,  ante^  p.  302), 
it  is  here  reprinted,  see  No.  16. 


FORMS  OF  PROCEDURE. 

No.l. — Notice  AND  Advertisement  of  Meeting, 

BT  Lord  [or  Lords]. 

Under  4^5  Vict.  c.  35,  s.  13,  ante,  p,  302. 

Manor  of  7 

in  the  county  of  .  \ 

No.  1.—         I  [We],  the  undersigned,  being  the  [duly  authorised 

meeting  by    ^g^^t  of  J  a  lord  [or  of  the  lords,  as  the  case  may  he']  of 

loid.  the  said  manor,  whose  interest  is  \or  whose  interests 

are]  not  less  than  one-fourth  of  the  whole  annual  value 

of  such  manor,  do,  by  this  notice  under  my  hand  [or 

our  hands],  call  a  meeting  of  the  lords  and  tenants  of 
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t.he  said  manor,  for  the  purpose  of  making  an  agree- 
vnent  for  the  general  commutation  of  the  rents,  fines 
and  beriots,  thereafter  to  become  due  in  respect  of  lands 
liolden  of  the  said  manor  and  of  the  lord's  rights  in  tim- 
l>er  [or  of  one  or  more  of  such  rights,  as  may  be  agreed 
upon  at  such  meeting],  pursuant  to  the  provisions  of  an 
act  passed  in  the  fifth  year  of  the  reign  of  her  present 
majesty  queen   Victoria,  intituled   *'  An  Act   for   the 
Commutation  of  certain  Manorial  Rights  in  respect  of 
Land  of  Copyhold  and  Customary  Tenure,  and  in  respect 
of  other  Lands  subject  to  such  Rights^  and  for  facilitating 
the  Enfranchisement  of  such  Lands,  and  for  the  Improve- 
ment of  such  Tenure."     And  I  [we]  do  hereby  give 
notice  that  such  meeting  will  be  held  at,  &c.,  on 
day  the  day  of  next,  at  the  hour  of  [eleven 

in  the  forenoon]. 

Given  under  my  hand  [our  hands]  the  day  of 

18     . 

[To  be  signed  by  the  parties,  andt  where  signing  as  agent, 
to  add,  **  agent  for  C,  D.,  lord  of  the  said  manor,**'] 

Note. — ^That  a  manor  may  be  such  portion  or  portions  of  a  manor  as 
the  commissioners  sltall,  by  any  order  in  writing,  with  the  con- 
sent of  the  lord,  direct  to  be  considered  as  a  manor.  See  s.  102, 
ant€,  p.  367. 


No.  2.  Notice  and  Advertisement  op  Meeting 

BY  Tenants. 

Under  4  8^  5  Vict,  c,  35,  s,  13,  ante,  p,  302, 

Manor  of  1 

in  the  county  of  •  j 

We,  the  undersigned,  beins  tenants  for  the  duly  au-  „n<).  2.-- 

i-j  ^  *r.*  4l  l  1  Notice  of 

thorized  agent  or  agents  ot  tenants,  as  the  case  may  be]  meeting  by 
of  the  said  manor,  do,  by  this  notice,  under  our  hands,  tenants. 
call  a  meeting  of  the  lords  and  tenants  of  the  said 
manor,  for  the  purpose  of  making  an  agreement  for  the 
general  commutation  of  the  rents,  fines  and  heriots 
thereafter  to  become  due  in  respect  of  lands  holden  of 
the  said  manor,  and  of  the  lord's  rights  in  timber  [or 
of  one  or  more  of  such  rights,  as  may  be  agreed  upon 
at  such  meeting],  pursuant  to  the  provisions  of  an  act 

u 
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passed  in  the  6fth  year  of  the  reign  of  her  present  ma- 
jesty queen  Victoria,  intituled,  ''  An  Act  for  the  Com- 
mutation of  certain  Manorial  Rights  in  respect  of  Lands 
of  Copyhold  and  Customary  Tenure,  and  in  respect  of 
other  Lands  suhject  to  such  Rights,  and  for  facilitating 
the  Enfranchisement  of  such  Lands,  and  for  the  Improve- 
ment of  such  Tenure.'*  And  we  do  hereby  give  notice 
that  such  meeting  will  be  held  at,  &c.,  on  day 

the  day  of  next,  at  the  hour  of  [eleven  in 

the  forenoon]. 

Given  under  our  hands  this  day  of  18     . 

[7b  he  signed  by  ten  tenants  of  the  manor,  or  their  au- 
thorized agents ;  or  where  there  shall  not  be  so  many 
tenants  as  ten,  then  by  one-half  of  the  tenants  of  the 
said  manor,  or  their  authorized  agents.  See  s.  13,  ante, 
p.  303.] 

Note, — A  copy  of  the  notices,  whether  by  lord  or  tenant,  shoald  be 
forwarded  to  the  copyhold  commissioners. 


No.  3.   Declaration  that   Notice  has  been 

DULY  AFFIXED  ON  ChURCH  DoOR,  &C. 

No.  3.—         I  [A.  B.],  of,  &c.,  do  solemnly  and  sincerely  declare 

Sxed  on        *^^^  ^  ^^^»  ®"  '^®  ^^7  ^^  ^^^  ^^  ^^®  priu- 

church  door,  cipal  outer  door  of  the  church  of  the  parish  of 

in  the  county  of  ,  being  as  I  do  verily  believe  the 

parish  within  the  limits  of  which  the  manor  of  in 

the  said  county  or  the  greater  part  thereof  in  value  ex- 
tends [or  did  on,  &c.,  affix  on  the  door  or  on 
being  a  conspicuous  part  of  the  house  or  building  called, 
&c.,  wherein  the  courts  of  the  said  manor  are  usually 
held],  a  notice,  whereof  a  true  copy  is  hereunto  an- 
nexed ;  and  which  notice,  to  the  best  of  my  knowledge 
and  belief,  was  duly  signed  by  the  persons  whose  names 
are  thereunder  written,  and  I  make  this  solemn  decla- 
ration conscientiously  believing  the  same  to  be  true, 
and  by  virtue  of  the  provisions  of  an  act  made  and 
passed  in  the  sixth  year  of  the  reign  of  his  late  majesty 
king  William  the  fourth,  intituled  **An  Act  to  repeal  an 

5  &6  WU1.4,  Act  of  the  present  Session  of  Parliament,  intituled  An 
Act  for  the  more  effectual  A  bolition  of  Oaths  and  Affirma- 
tions taken  and  made  in  the  various  Departments  of  the 
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State,  and  to  substitute  Declarations  in  lieu  thereof,  and 
for  the  more  entire  Suppression  of  voluntary  and  extra- 
judicial Oaths  and  Affidavits;  and  to  make  other  Pro- 
visions for  the  Abolition  of  unnecessary  Oaths." 

*^*    The  production  of  the  newspapers  will  shorn  that  the 
meeting  has  been  duly  advertised. 


No.  4.  Minutes  of  Proceedings  at  the 

Meeting. 


Jkfanor  of  1 


cmy. 


in  the  county  of  ,  \  A. 

Proceedings  of  a  meeting  of  the  lord  [or  lords]  and  Commence- 
tenants  of  the  said  manor,  held  at,  &c.  on,  &c.  for  the  ^iSJment^^f 
purpose  of,  &c.  [as  in  notice.^     At  this  meeting  were  chairman. 
present  in  person,  &c.  [state  the  names  of  the  lords  and  As  to  legal 
tenants  present,  distinguishing  them],  and  by  their  agents,  Minting? 
stating  the  parties  and  their  respective  agents,  iff^S^f^*/^ 

c.  35,  8.  16, 

The  lord  [or  lords]   and   tenants   present  at    this  *"*'^'  p*  ^^' 
meeting  elected  A.  B.  to  be  chairman,  and  agreeably 
with  the  provisions  of  the  said  act  the  chairman  did 

E proceed  to  ascertain  the  number  and  interest  of  the  lord 
or  lords]  and  tenants  present  in  person  or  by  their 
agents,  and  computing  as  directed  by  the  said  act,  the 
lord  [or  lords]  so  present  appeared  to  be  interested  to 
the  whole  extent  of  the  value  [or  to  the  extent  of  three- 
fourths  of  the  value]  of  the  said  manor,  and  in  interest 
three-fourths  in  value,  as  required  by  the  said  act. 


The  consideration  of  the  agreenoent  proposed  by  the  Adjourn- 
aforesaid  notice  to.  be  made  was  entered  upon ;  but  it  ™®i8%„?e,^ 
being  desired  by  a  majority  in  number  of  the  persons  p.  sos. 
attending  this  meeting  in  person,  or  by  attorney,  as 
aforesaid,  the   chairman  did  adjourn  the  meeting  to 
day,  the  day  of  ,  to  be  then  holden 

at,  &c.  at  the  hour  of,  &c.  and  did  declare  the  time  and 
place  to  which  such  adjournment  was  made.  And 
notice  of  such  adjourned  meeting  was  made  and  given 
under  the  hand  of  the  said  chairman,  and  was  affixed  in 

u  2 
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a  conspicuous  place  on  the  outside  of  the  building  in 
which  the  said  meeting  was  held,  and  a  duplicate  of 
such  notice  was  in  like  manner  made,  for  the  purpose 
of  being  advertised  agreeably  with  the  provisions  of  the 
said  act. 

Note. —  When  a  meeting  is  adjourned^  il  mmt  be  recollected  that 
it  is  not  sufficient  for  the  chairman  to  sign  a  minute  of  sud 
adjournment,  and  then  leave  the  chair.  He  must  also  sign 
the  notices  of  such  adjournment,  which  are  to  be  dealt  wUk 
as  directed  by  s,  18,  ante,  p.  308,  or  all  the  proceedings  xoiil 
foil  to  the  ground. 


C. 

Notice  of  ad- 
journment. 


Manor  of  7 

in  the  county  of  .  j 

I  [A.  B.],  having  been  duly  elected  chairman  of  the 
meeting  [or  adjourned  meeting]  held  on  the  day 

of  ,  18     ,  at,  &c.  for  the  purpose  of  making  an 

agreement,  &c.  [see  notice  of  original  meeting"],  do  hereby 
give  notice,  that  in  compliance  with  the  desire  of  the 
majority  in  number  of  the  persons  attending  such 
meeting  in  person  or  by  attorney,  I  do  adjourn  the 
said  meeting  to  day  the  day  of  18. 

Dated  this  day  of  18     . 

(Signed)  A.  B.,  chairman. 


D 

Proceedings 
at  adjourned 
meetings. 


Manor  of  1 

in  the  county  of  J 

Proceedings  of  an  adjourned  meeting  of  the  lord 

for  lords]  and  tenants  of  the  said  manor^  held  at,  &c. 
or  the  purpose  of,  &c.  [as  in  notice.] 

State  the  persons  present,  the  election  of  chairman^  and 
the  ascertaining  that  a  sufficient  proportion  were  pre- 
sent,  as  at  an  original  meeting. 


Minute  as 
the  basis  of 
an  agreement 
for  commu- 
tation. 


At  this  meeting,  the  lord  [or  lords]  and  tenants  pre- 
sent thereat,  and  such  tenants  being  not  less  in  number 
than  three-fourths  of  the  tenants  of  the  said  manor,  and 
the  interest  of  the  lord  [or  lords]  and  of  the  tenants  so 
present  in  the  manor  and  lands  respectively,  not  being 
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Jess  than  three- fourths  of  the  interest  in  value  thereof 
•   Tespectively,  computing  the  interest  of  the  tenants  as  in 
"the  said  act  is  provided,  did  proceed  to  make  an  agree- 
ment, as  hereinafter  expressed,  for  the  commutation  of 
'    tbe  rents,  fines  and  heriots,  from  the  1st  day  of  Jan- 
uary next  following  the  final  confirmation  of  apportion- 
ment, as  by  the  said  act  provided,  to  become  due  in 
respect  of  the  lands  holden  of  the  said  manor,  and  of 
the  lord's  right  in  timber  [also  it  was  expressly  agreed 
that  such  commutation  should  extend  to  rights  in  mines 
and  minerals]. 

At  a  Rent-charge  and  Nominal  Fines, 

And  it  was  further  agreed,  that  such  commutation 
should  be  effected  in  consideration  of  an  annual  sum 
by  way  of  a  rent-charge,  and  of  a  fixed  fine  of  5s,  to 
be  paid  on  death  or  alienation  in  respect  of  every  tene- 
ment holden  of  the  said  manor. 

Entire  Rent-charge  to  be  Apportioned, 

And  it  was  further  agreed,  that  such  rent-charge 
should  be  the  sum  of  *  pounds,  but  to  be  from 

time  to  time  variable,  according  to  the  price  of  corn,  as 
in  the  said  act  mentioned ;  such  entire  rent-charge  to 
be  apportioned  between  the  tenants  of  the  said  manor 
by  valuers,  as  in  the  said  act  provided,  and  the  lord's 
rights  to  remain  as  at  present,  until  such  rent-charge 
should  commence. 

Note. — This  will  be  a  Tariabl«  corn-rent,  see  36.  If  the  rent-charge 
shall  not  exceed  20s.,  it  will  not  vary  according  to  tbe  price  of 
corn,  see  s.  36,  aniey  pp.  323 — 325. 

Rent-charge  to  be  subject  to  Increase  and  Diminu- 
tion by  Valuers, 

And  it  was  further  agreed,  that  such  sum  by  way  of 
rent-charge  should  be  subject  to  increase  or  diminution 
by  the  valuers  to  be  appointed  in  the  making  such  ap- 
portionments to  any  proportion  not  exceeding 
per  cent.,  if  such  valuers  should  find  that  the  annual 
value  of  the  lands  copyhold  of  the  said  manor  should' 
exceed  or  be  under  the  sum  of  pounds ;  but 

the  lord  is  to  bear  no  part  of  the  expense  of  the  valua- 


43d  Appendix. 

tion,  or  of  otber  charge  by  the  valuers  under   this 
power  given  to  them. 

Amount  of  Rent-charge  to  be  fixed  by  Valuers. 

And  it  was  further  agreed,  that  the  amount  of  such 
annual  sum  or  rent-charge  to  be  paid  to  the  lord  [or 
lords]  should  be  fixed  by  the  valuers  hereinafter  ap- 
pointed, or  their  umpire  to  be  appointed,  agreeably 
with  the  provisions  of  the  said  act,  and  to  be  variable 
according  to  the  price  of  corn,  as  in  the  said  act  men- 
tioned, and  to  be  apportioned  between  the  tenants  of 
the  said  manor  by  the  said  valuers  or  umpire. 

Net  Rent-charge  in  respect  of  Fines,  Sfc.  may  be 
postponed  till  next  Act,  Sf'c. 

Also,  that  so  much  of  the  rent-charge  to  be  appor- 
tioned for  the  lands  of  any  tenant  as  should  be  in  lieu 
of  fines  or  other  manorial  rights  to  which  such  tenant 
would  not  be  liable  hereafter  during  his  tenancy,  should 
not  commence  until  the  period  of  the  next  act  or  event 
on  which  a  fine  or  such  other  manorial  rights  would 
have  become  payable  or  due,  and  that  the  amount  of 
such  rent-charge  should  then  be  increased  accordingly ; 
the  amount  of  increased  rent-charge  to  be  fixed  by  the 
copyhold  commissioners. 

Commutation  to  be  made  for  Land. 

And  it  was  further  agreed,  that  such  commutation 
should  be  effected  in  consideration  of  a  conveyance  of 
lands,  parcels  of  the  said  manor,  &c. 

[These  forms  will  vary  according  to  the  particular  cir- 
cumstances of  each  case. 

Appointment      Also  at  this  meeting  of,  &c. 

undSTw,    and  of,  &c.  were  appointed  valuers 

ante,  p.  812.  for  the  purposcs  of  the  said  commutation,  as  directed 
by  the  said  act,  the  votes  on  such  appointment  appear- 
ing in  the  paper  marked  hereunto  annexed. 

[To  be  signed  by  all  the  parties  present  m  person,  or  hy 

attorney.'] 
[No  appointment  of  valuers  will  be  valid  unless  the  agree- 
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fnent  has  been,  or  shall  be,  executed  by  persons  having 
sufficient  inter  est, "^ 

OTE. — It  should  he  remembered  that  the  whole  of  the  minute  it 
only  the  basis  of  an  agreement,  and  when  such  a  minute  has 
been  made,  great  care  must  be  taken  legally  to  adjourn  the 
tneeiing  to  some/uture  day,  when  a  formal  agreement  may  be 
executed  either  Jully  or  provisionally.  The  first  signature  to 
every  formal  agreement  must  be  affixed  at  a  meeting,  and  if 
after  framing  a  minute  the  parties  separate  without  adjourn- 
ing, a  fresh  meeting  must  he  called  by  notice  and  advertise- 
ment, and  all  the  proceedings  gone  through  de  novo.] 


No.  6. — Agreement  for  Commutation  for 

Rent-Charge,  &c. 

\_It  should  he  remembered  that  the  first  signature  to  aU  formal 
agreements  must  be  affixed  at  a  legal  meeting,  and  care  must 
be  taken  to  keep  meetings  alive  by  adjournment  till  such  an 
agreement  as  that  of  which  the  farm  follows  is  ripe  for  signor 
ture.  Parties  will  find  that  they  will  save  time  and  expense 
by  sending  up  the  draft  of  the  agreement  to  be  examined  and 
corrected  at  the  copyhold  commission  before  it  is  finally  pre- 
pared for  execution.  It  should  also  be  remembered,  that  the 
agreement,  when  executed,  should  beforvoarded  to  the  copyhold 
commissioners,'] 

Manor  of  1 

in  the  county  of  ) 

Articles  of  agreement  in  pursuance  of  an  act  passed  Commuta- 
in  the  fifth  year  of  the  reign  of  her  present  majesty  Jentiharge. 
Queen  Victoria,  intituled  *'  An  Act  for  the  Commuta- 
tion of  certain  Manorial  Rights  in  respect  of  Land  of 
Copyhold  and  Customary  Tenure,  and  in  respect  of 
other  Lands  subject  to  such  Rights,  and  for  facilitating 
the  Enfranchisement  of  such  Lands,  and  for  the  Im- 
provement of  such  Tenure/'  made  [and  executed]  at  a 
meeting  holden  [by  adjournment]  at,  &c.,  on,  &c.^  for 
the  purpose  of,  &c.  [see  Notice'],  between  of, 

&c.,  lord  [or  lords]  of  the  said  manor  of  the  one  part, 
and  the  several  other  persons  by  whom,  or  by  whose 
attorney  or  agent,  duly  authorized  in  that  behalf,  these 
presents  are  executed,  being  tenants  of  the  said  manor, 
not  less  than  three-fourths  in  number  and  in  interest, 
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not  being  less  than  three-fourths  in  value,  computed 
agreeably  with  the  provisions  of  the  said  act,  of  the 
other  part. 

Witness  that  at  the  said  meeting  it  hath  been  and  is 
agreed  upon  by  and  between  all  the  parties  to  these 
presents,  to  effect  a  commutation  of  the  rents^  fines  and 
heriots,  to  become  due  in  respect  of  the  lands  holden  of 
the  said  manor,  from  the  1st  day  of  January  next  fol- 
lowing the  final  confirmation  of  apportionment,  as  by 
the  said  act  provided,  and  also  for  a  commutation  of 
the  lord's  rights  in  timber  [and  also,  by  express  agree- 
ment between  the  said  parties  hereto,  for  commutation 
of  the  lord's  rights  in  mines  and  minerals]. 

That  such  commutation  shall  be  effected  in  conside- 
ration of  an  annual  sum,  by  way  of  rent-charge,  and  of 
a  fixed  fine  of  5s.  to  be  paid  on  death  or  alienation  in 
respect  of  every  tenement  holden  of  the  said  manor. 

That  such  rent-charge  shall  be  the  sum  of 
pounds,  but  to  be  from  time,  &c.  [_see  Minutes^  No.  4, 
E.,  ante,  pp.  436 — 438.] 

[^For  proviso  that  the  same  shall  be  subject  to  increase  or 
diminution,  see  also  Minutes,  No.  4,  E.  and  the  like  where  the 
amount  is  to  be  fixed  by  the  valuers,  fyc."] 

Or,  That  such  commutation  shall  be  effected  in  con- 
sideration of  certain  lands,  parcel  of  the  said  manor, 
that  is  to  say,  all  that,  &c.  [describe  the  lands\ 

In  witness  whereof  the  respective  parties  hereto  have 
hereunto  set  their  hands  and  seals,  the  day  and  year 
first  above  written. 


Parties. 

Witnesses. 

Names,  residence  and  description. 
Name,  S^c,  of  attorney. 

Signed,  sealed  and 
delivered,  by  the  parties 
whose  names  are  oppo- 
site to  the  name*  of  the 
respective  witnesses,  in 
the  presence  of 
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No.  6. — Steward's  Statement  for  Meetings, 

&c. 

Manor  of  7 

in  the  county  of  J  ^^  ^  _ 

A  statement  of  the  several  tenants  of  the  said  manor,  steward's 
and  of  the  lands  to  which  they  respectively  stand  ad-  Le^ings. 
mitted  for  life,  or  otherwise,  or  which  they  hold  subject 
to  fines,  heriots,  or  other  manorial  rights,  and  of  the 
aniount  to  which  the  same  lands  are  rated  to  the  relief 
of  the  poor^  so  far  as  I  can  distinguish  or  estimate  the 
same,  and  of  the  amounts  received  by  the  lord  [or  lords] 
on  account  of  the  three  last  heriots  in  respect  of  any 
such  lands  [and  of  such  other  information  as  the  copy- 
hold commissioners  have  directed  me  to  furnish,  and 
which  I  can  procure  and  produce  without  prejudice  to 
the  rights  and  interests  of  the  lord  \or  lords]  of  the 
said  manor]. 

The  following  information  is  to  he  given  in  columns : — 

1 .  Names  of  the  tenants. — 2.  Copyholders,  or  what 
class  of  tenant. — 3.  Abstract  of  the  description  of  the 
lands  in  the  court  rolls,  and  in  what  parishes  situated. — 
4.  Explanatory  remarks  on  such  descriptions. — 2.  Total 
assessment  to  the  poor  rate  of  the  lands  and  others  as- 
sessed therewith. — 6.  Estimated  proportion  for  copy- 
holds, or  amount  when  separately  assessed. — 7.  Subject 
to  fines,  heriots,  and  what  other  rights. — 8.  Amount  of 
receipts  on  account  of  three  last  heriots. — 9.  A  blank 
column  for  the  chairman  to  bring  out  the  voting  value. 
1  declare  the  above  statement  to  be  correct,  so 
far  as  I  can  procure  the  information  required, 
agreeably  with  the  provisions  of  the  statute  di- 
recting me  to  prepare  the  above  statement. 
Dated,  &c. 
(Signed)     A.  6.,  steward  of  the  said  manor. 

[Tenants  thould  be  aware  that  they  will  have  to  pay  for  this 
statement  if  they  apply  for  it  (4  &  5  Vict.  c.  35,  s.  27,  ante, 
p,  314),  and  should  ascertain  whether  other  tenants  have  applied. 
By  the  same  section  three  tenants  must  join  in  the  application 
to  the  steward,  or  it  may  be  made  by  the  chairman  of  any  meet- 
ing, or  by  the  valuers,"] 

V  5 
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No.  7.— 
Mbittte  of 
agreement 
to  conunute. 


No.  7. — Minute  op  a  Meeting  at  which  ak 
Agreement  to  Commute  hab  been  signbb. 

Manor  of 

in  the  county  of 

At  this  meeting  the  lord  [or  lords]  and  tenants  pre- 
sent thereat,  such  tenants  being  not  less  in  namber 
than  three- fourths  of  the  tenants  of  the  said  manor, 
and  the  interest  of  the  lord  [or  lords]  and  of  the  tenants 
so  present  in  the  manor  and  lands  respectively  not 
being  less  than  three-fourths  of  the  interest  in  the 
value  thereof  respectively,  computing  the  interest  of 
the  tenants  as  in  the  said  act  is  provided,  did  proceed 
to  make  an  agreement  for  the  commutation  of  the  rents, 
fines  and  heriots  to  become  due  in  respect  of  the  lands 
holden  of  the  said  manor,  and  of  the  lord's  rights  in 
timber,  and  the  said  lord  [or  lords]  and  the  said  tenants 
have  duly  signed  and  executed  the  said  agreement. 
Dated  this  day  of 

(Signed)        A.  B.,  chairman. 


No.  8.— 
Minute  of 
provisional 
agreement  to 
commute. 


No.  8. — Minute  op  Meeting  at  which  a  "  Pro- 
visional'* Agreement  to  Commute  has  been 

SIGNED. 

Manor  of  1 

in  the  county  of  3 

At  this  meeting  the  lord  [or  lords]  and  tenants 
present  thereat  did  proceed  to  make  a  provisional 
agreement  for  the  commutation  of  the  rents,  fines  and 
heriots,  to  become  due  in  respect  of  the  lands  holden 
of  the  said  manor,  and  of  the  lord's  rights  in  timber,  and 
have  duly  signed  and  executed  the  said  agreement. 
Dated  this  day  of 

A*  B.,  chairman. 
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No.  9. — Agreement  with  two  or  more  Tenants 
POR  the  Commutation  of  Manorial  Rights 
WHEN  the  Rent-Charge  is  not  apportioned 
BT  THE  Parties  in  the  AoREEMBNTy  but  is 

liEFT  TO  BE  APPORTIONED  BY  THE  STEWARD. — 

See  s.  52y  ante^  p.  334. 

Manor  of  > 

county  of  \ 

Memorandum  of  Agreement  made  the  day  Agreement 

of  18     ,  between  A.  B.,  of,  &c.,  lord  of  the  said  J^oretenaSis 

manor  of  the  first,  part;  C.  D.,  of,  &c.^  a  tenant  of  the  when  the 
said  manor  of  the  second  part ;  E.  F.,  of  &c.,  another  "not  appw- 
tenant  of  the  said  manor  of  the  third  part,  &c.  {according  tion«d  m  the 
to  the  number  of  the  said  tenants).    Witness,  that  in  pur-  **'*®™*°  • 
suance  of  the  powers  and  authorities  for  that  purpose 
given  in  and  by  an  act  passed  in  the  fifth  year  of  the 
reign  of  her  present  Majesty  Queen  Victoria,  intituled 
"  An  Act  for  the  Commutation  of  certain  Manorial 
Rights  in  respect  of  Lands  of  Copyhold  and  Customary 
Tenure,  and  in  respect  of  other  Lands  subject  to  such 
Rights,  and  for  facilitating  the  Enfranchisement  of  such 
Lands,  and  for  the  Improvement  of  such  Tenure,'*  the 
said  parties  above  named,  lord  and  tenants  of  the  said 
manor,  to  the  number  of  [or  being  all  the  tenants 

of  the  said  manor]  [with  the  consent  of  the  said  com- 
missioners under  the  said  act,  testified  by  their  sig- 
nature and  seal  respectively  hereupon  written  and 
impressed],  do  hereby  contract  and  agree  for  the  com- 
mutation of  the  rents,  fines  and  heriots  payable  to  the 
said  lord  in  respect  of  the  lands  described  in  the  sche- 
dule hereunder  written  {here  specify  any  other  rights 
which  may  be  the  subject  of  the  agreement),  in  considera- 
tion of  a  rent-charge  to  be  paid  in  respect  of  all  the 
said  lands  described  in  the  schedule  hereunder  written, 
and  of  a  fine  certain  of  the'  sum  of  five  shillings,  to  be 
paid  in  respect  of  each  and  every  of  the  said  lands  re- 
spectively, on  the  death  or  alienation  of  the  said  several 
tenants,  parties  hereto.     And  it  is  hereby  agreed  that 
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such  rent-charge  shall  be  the  sum  of  pounds,* 

but  shall  be  variable  from  time  to  time  according  to 
the  price  of  corn,  as  in  the  said  act  mentioned  and 
provided.  And  it  is  hereby  agreed  that  such  rent- 
charge  shall  commence  from  the  day  of 
and  be  respectively  payable  to  the  said  A.  B.  [and  other 
the  lord  and  lords,  lady  and  ladies,  of  the  said  manor 
for  the  time  being]  half-yearly  on  the  first  day  of  July 
and  the  first  day  of  January  for  ever  hereafter,  and 
that  the  first  payment  shall  be  made  on  the  daj 
of 

As  witness  the  hands  of  the  said  parties  the  day  and 
year  first  above  written. 

•  This  will  be  a  variable  corn-rent.    See  s.  36. 

The  Schedule  above  referred  to. 

This  should  contain  the  following  information,   in 
columns : — 


Tenants' 

Names. 

Lands  to  which  admitted,  and  the 
subject  of  Commutation. 

Date  of 
Admissioo. 

No.  10.— 
Asrecmont 
-wUhtwoor 
more  tenants 


No.  10. ^AOREEMENT  WITH  TwO  OR  MORE  TE- 
NANTS FOR  THE  Commutation  of  Manorial 
Rights,  where  the  Rent-Charge  for  the 
Commutation  is  apportioned  bt  the  Agree- 
ment— See  s.  25y  ante,  p.  313. 

Manor  of 
County  of 

Memorandum  of  Agreement  made  the  day  of 

-    1 8      between  A.  B.,  of,  &c.,  lord  of  the  said  manor 
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of  the  first  part ;  CD.,  of,  &c.,  a  tenant  of  the  said  when  the 
manor  of  the  second  part ;    E.  F.,  of,  &c.,  another  J^^rt^OTed*' 
tenant  of  the  said  manor  of  the  third  part  [according  to  ^y  ^^^  "gr®*- 
the  number  of  the  tenants],     IVitness^  that  in  pursuance 
of  the  powers  and  authorities  for  that  purpose,  given 
in  and  by  an  act  passed  in  the  fifth  year  of  the  reign 
of  her  present  majesty  Queen  Victoria,  intituled  *'  An 
Act  for  the  Commutation  of  certain  Manorial  Rights  in 
respect  of  Lands  of  Copyhold  and  Customary  Tenure, 
and  in  respect  of  other  Lands  subject  to  such  Rights, 
and  for  facilitating  the  Enfranchisement  of  such  Lands, 
and  for  the  Improvement  of  such  Tenure,"  the  said 
parties   above-named,   lord  and   tenants  of  the   said 
manor,  to  the  number  of  [or  being  all  the  tenants 

of  the  said  manor]  [with  the  consent  of  the  said  com- 
missioners under  the  said  act,  testified  by  their  sig- 
natures and  seal  hereupon  written  and  impressed],  do 
hereby  contract  and  agree  for  the  commutation  of  the 
rents,  fines,  and  heriots  payable  to  the  said  lord  in 
respect  of  the  lands  described  in  the  first  schedule 
hereunder  written  [here  specify  any  other  rights  which 
may  be  the  subject  of  the  agreement],  in  consideration 
of  a  rent-charge  as  hereinafter  is  mentioned  [and  sub- 
ject to  increase  or  decrease,  as  hereinafter  mentioned], 
to  be  paid  in  respect  of  all  the  said  lands  described  in 
the  first  schedule  hereunder  written,  but  to  be  appor- 
tioned as  hereinafter  and  therein  mentioned,  and  of  a 
fine  certain  of  the  sum  of  five  shillings,  to  be  paid  in 
respect  of  each  and  every  of  the  said  lands  respectively 
on  the  death  or  alienation  of  the  said  several  tenants 
parties  hereto.  And  it  is  hereby  agreed  that  such 
rent-charge  shall  be  the   sum  of  pounds,*  but 

shall  be  variable  from  time  to  time,  according  to  the 
price  of  corn,  as  in  the  said  act  mentioned  or  provided  ; 
and  that  the  same  sum  of  pounds  shall  be  appor- 

tioned in  respect  of  the  several  lands  at  the  several 
sums  mentioned  in  the  said  first  schedule,  and  that 
such  apportioned  sums  in  respect  of  each  of  such  lands 
shall  be  deemed  the  commutation  rent-charge,  payable 
in  respect  thereof,  as  fully  to  all  intents  and  purposes 

*  This  will  be  a  variable  corn-rent.    See  s.  36,  ante,  p.  323.    See 
Copyhold  Act,  1852,  s.  41,  ante,  p.  407. 
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as  if  each  of  snch  rent-charges  or  apportioned  sums 
had  been  fixed  and  agreed  on  between  the  said  (lord) 
and  the  tenant  standing  admitted  to  the  lands  in  respect 
of  which  the  same  are  so  respectively  apportioned. 
And  it  is  hereby  agreed  that  such  rent-charge  and 
apportionment  thereof  respectively  shall  commence 
from  the  day  of  and  be  respectively  pay- 

able [to  the  said  A.  B.,  and  other  the  lord  and  lords, 
lady  and  ladies,  of  the  said  manor  for  the  time  being], 
half-yearly,  on  the  first  day  of  July  and  the  first  day 
of  January  for  ever  hereafter,  and  that  the  first  pay' 
ment  shall  be  respectively  made  on  the  day  of 

And  it  is  hereby  agreed  that  the  fees  payable 
to  the  steward  of  the  said  manor  from  and  after  the 
confirmation  of  these  presents,  shall  not  exceed  the 
scale  in  the  said  second  schedule  hereunder  written. 
As  witness  the  hands  of  the  said  parties  the  day  and 
year  first  above  written. 

The  First  Schedule  above  referred  to. 

This  should  contain  the   following  information  io 
columns  : 


• 

Tenaota'  Names. 

Lands  to  which 

admitted,  and  the 

subject  of 

Commutation. 

Date  of 
Admission. 

Sum  apportioned 

in  respect  of  each 

Tenement. 

The  Second  Schedule  above  referred  to. 
[^Scale  of  Steward^s  Fees,"] 


Forms  of  Procedure,  447 

No.    11. — AORABMBNT    WITH    SiX   OB   MORE    Te- 

kaiits  for  the  enfranchisement  of  certain 
Lands  where  the  Consideration  for  £n- 
franchisino  is  not  apportioned  by  the 
Agreement,  but  is  left  to  be  apportioned 
BY  THE  Steward. — See  4  &  6  Vict.  c.  35,  s.  66, 
ante,  p.  339,  and  6  &  7  Vict.  c.  23,  s.  11,  ante^ 
p.  376. 

Manor  of  1 

County  of  j 

Memorandum  of  Agreement  made  the  day  of  ^eement 

18  ,  between  A.  B.,  of,  &c.,  lord  of  the  ^^J^^t,. 
said  manor  of  the  first  part ;  C.  D.,  of,  &c.,  a  tenant 
of  the  said  manor  of  the  second  part ;  £.  F.,  of,  &c.| 
another  tenant  of  the  said  manor  of  the  third  part,  &c. 
[according  to  the  number  of  the  said  tenants.]  Witness^ 
that  in  pursuance  of  the  powers  and  authorities  for 
that  purpose  given  in  and  by  an  act  passed  in  the  fifth 
year  of  the  reign  of  her  present  majesty  Queen  Vic- 
toria, intituled,  <'An  Act  for  the  Commutation  of 
certain  Manorial  Rights  in  respect  of  Lands  of  Copy- 
hold and  Customary  Tenure,  and  in  respect  of  other 
Lands  subject  to  such  Rights,  and  for  facilitating 
the  Enfranchisement  of  such  Lands,  and  for  the  Im- 
provement of  such  Tenure,"  the  said  parties  above- 
named,  lord  and  tenants  of  the  said  manor,  to  the 
mnnber  of  [or  being  all  the  tenants  of  the  said 

manor],  do  hereby  contract  and  agree  for  the  enfran- 
chisement of  the  lands  described  in  the  schedule  here- 
under written  [or  as  the  case  may  6e],  in  consideration 
of  a  sum  to  be  paid  in  respect  of  the  said  lands 
described  in  the  schedule  hereunder  written,  to  the 
said  A.  B.,  his  executors,  administrators,  and  assigns  ; 
or  in  consideration  of  a  rent- charge  to  be  paid  in  respect 
of  all  the  lands  described  in  the  schedule  hereunder 
written.  And  it  is  hereby  agreed  that  such  rent-charge 
shall  be  the  sum  of  pounds,*  but  shall  be  variable 

from  time  to  time  according  to  the  price  of  corn  as  in 

*  This  will  be  a  cora-rent,  see  6  &  7  Vict,  c.33,  s.  1,  ante,  p.  370. 
See  Copyhold  Act,  1852,  ante,  p.  407. 
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the  said  act  mentioned  and  provided :  And  it  is  hereby 
agreed  that  such  rent-charge  shall  commence  from  the 
day  of  ,  and  be  respectively  payable  to 

the  said  A.  B.  [and  other  the  lord  and  lords,  lady  and 
ladies  of  the  said  manor  for  the  time  being]  half-yearly, 
on  the  first  day  of  July  and  the  first  day  of  January 
for  ever  hereafter,  and  that  the  first  payment  shall  be 
made  on  the  day  of 

As  witness  the  hands  of  the  said  parties,  the  day  and 
year  first  above  written. 


The  Schedule  above  referred  to. 

This  should   contain  the  following  information  in 
columns. 


Tenants'  Names. 

Lands  to  which 
admitted,  and  the 

subject  of 
Enfrancldsement. 

Date  of 
Admission. 

Sum  or  Rent  to  be 

paidftnr 
;  Enfranchisement. 

' 

• 
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No.  13. 


:}■ 


Agreement  vnth  Six  or  more  Tenants  for  the 
Enfranchisement  of  certain  Lands  where  the 
Consideration  for  Enfranchisement  is  in- 
tended to  be  Apportioned  by  the  Parties. 

[^PctrUes  who  find  it  convenient  to  execute  an  agreement  as  a  Jintnda- 
tion  for  such  a  schedule  qf  apportionment  as  is  given  in  JN^o,  12, 
DMiy,  if  they  please,  use  the  following  form,"] 

Manor  of 
County  of 
No.  IS.         Memorandum  of  agreement  made  the  day  of 

ith8ix*or  »  between  A.  5.,  of  &c.,  lord  of  the  said  manor, 

more  tenants,  of  the  first  part ;  C.  D,,  of  &c.,  a  tenant  of  the  said 
manor,  of  the  second  part;  E.  F.,  of  &c.,  another 
tenant  of  the  said  manor,  of  the  third  part,  &c.  [ac^ 
cording  to  the  number  of  the  said  tenants].  Witness, 
that  in  pursuance  of  the  powers  and  authorities  for  that 
purpose  given  in  and  by  an  act  passed  in  the  fifth  year 
of  the  reign  of  her  present  Majesty  Queen  Victoria, 
intituled,  **  An  Act  for  the  Commutation  of  certain 
Manorial  Rights  in  respect  of  Lands  of  Copyhold  and 
Customary  Tenure,  and  in  respect  of  other  Lands 
subject  to  such  Rights,  and  for  facilitating  the  Enfran- 
chisement of  such  Lands,  and  for  the  Improvement  of 
such  Tenure,'*  the  said  parties  above  named,  lord  and 
tenants  of  the  said  manor,  to  the  number  of  [or 

being  all  the  tenants  of  the  said  manor],  do  hereby 
contract  and  agree  for  the  enfranchisement  of  the  lands 
described  in  the  schedule  hereunder  written,  and  that 
they  will  effect  such  enfranchisement  by  a  schedule  of 
apportionment  to  be  hereafter  prepared.  And  that  the 
consideration  for  such  enfranchisement  shall  be  the  sum 
of  ^  .As  witness  the  hands  of  the  said  parties, 

the  day  and  year  first  above  written. 

The  Schedule  above  referred  to. 

This   should  contain  the  following  information    in 
columns : — 


Tenant's  Names. 

Lands  to  which  admitted, 

and  the 
subject  of  EnAranchisement. 

Date  of  Admission. 

t 

Formt  of  Procedure. 
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No.  16.  Power  of  Attorney. — See  4  &  5  Vict. 
c.  35,  s.  12,  ante,  p.  302. 

Manor  of  ,  1 

County  of        .  ]  ^^  „ 

I,  A,  J5.,  of  &c.,  lord  [or  copyhold,  customary  tenant,  Po^er  of 
or  freeholder,  as  the  case  may  be]  of  the  said  manor,  *  **"^*^* 
do  hereby  appoint  C.  Z).,  of  &c.,  to  be  my  lawful 
attorney,  to  act  for  me  in  all  respects  as  if  I  myself 
were  present  and  acting  in  the  execution  of  The  Copy- 
hold Acts,  or  any  of  them. 

Dated  this  day  of  ,  one  thousand  eight 

hundred  and 

(Signed)        A.  B. 


No.  17. — Appointment  of  Substitute. 

To  all  to  whom  these  presents  shall  come,  we, 
being  two  of  the  commissioners  acting  in  the  execution 
of  "  The  Copyhold  Acts,*'  send  greeting. 

Whereas,  it  is  proposed  to  effect  the  enfranchisement ' 
of  certain  lands  and  tenements  held  of  the  manor  of 
in  the  county  of  that  is  to  say  [here  shortly  de- 

scribe  the  lands]. 

And  whereas,  the  person  [state  the  interest  of 

the  person  under  disability]  is  [nature  of  disability]. 

And  whereas,  it  is  expedient  that  some  fit  and  proper 
person  should  be  substituted  in  the  place  of  the  said 
for  all  the  purposes  of  such  enfranchisement. 

And  whereas,  having  made  due  inquiry,  it  appears  to 
U8  that  of  is  a  fit  and  proper  person  to  be 

so  substituted. 

Now  know  ye,  that  we  the  said  in  pursuance 

of  the  provisions  contained  in  the  said  acts,  or  one  of 
them,  do  by  this  present  writing  under  our  hands  and 
seal  nominate  and  substitute  the  said  in  the  place 

of  the  said  for  all  the  purposes  of  such  enfran- 

chisement. 

As  witness  our  hands  and  seal  this  day  of 

in  the  year  of  our  lord  one  thousand  eight  hundred  and 
fiftv 
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No.  18. — Form  of  Notice  to  Person  entitled  to 
the  next  Estate  of  Inheritance  in  Remainder 
or  Reversion  in  a  Manor. 

Manor  of  7 

in  the  county  of  j 

I  {name)  of  in  the  county  of  lord  of  the 

said  manor,  do  hereby,  in  pursuance  of  the  provisions 
of  the  copyhold  acts,  give  you  notice  that  it  is  intended 
to  enfranchise  all  that  {description  of  copyholds)  and  the 
compensation  for  such  enfranchisement  being  the  sum 
of  £  to  be  paid  pursuant  to  the  provisions 

of  the  said  acts. 

And  I  request  you  will  state  in  writing  at  the  foot 
hereof  your  assent  to  or  dissent  from  such  enfranchise- 
ment, and  return  the  same  for  delivery  to  the  commis- 
sioners under  the  said  Acts. 

Dated  this  day  of  one  thousand  eight 

hundred  and  fifly 

To  [substitute  for  ]  the  person  entitled 

to  the  next  estate  of  inheritance  in  remainder  or  rever- 
sion in  the  said  manor  .* 

I  the  said  do  hereby  assent  to  [or  dissent 

from]  the  enfranchisement  above  proposed. 

*  Here  insert  names  of  any  other  persons  to  whom  the  Copyhold 
Commissioners  have  required  that  notice  shall  be  given. 


(    455    ) 
INSTRUCTIONS 

OF 

COPYHOLD  COMMISSIONERS. 


In  cases  where  tbe  lord  and  tenant  desire  to  avoid  the  expense  and  inconve- 
nienc^e  of  compulsory  enfranchisement,  and  to  have  the  assistance  of  the  com- 
xnissioDers  in  determining  tbe  amount  of  consideration  to  be  paid  to  the  lord, 
this  form  should  be  accompanied  by  a  valuation,  giving  the  annual  and  fee 
ample  value  of  the  land,  and  the  value  of  the  timber.  Before  such  valuation 
is  made,  the  name  of  the  valuer  proposed  to  be  employed  should  be  submitted 
for  the  approval  of  the  commissioners,  aud  his  address  given ;  he  must  be  a 
person  of  well  known  competency,  and  entirely  disconnected  with  the  parties. 
The  answers  to  tbe  following  questions,  together  with  the  required  valuations, 
-wilt  enable  tbe  commissioners  to  state  their  opinion  as  to  the  terms  on  which 
tbe  proposed  enfranchisement  should  be  effected. 

In  cases  of  compulsory  enfranchisement,  notice  from  the  lord  or  tenant  of  his 

desire  to  enfranchise  having  been  given  in  writing,  the  parties  may  sgiee  on  the 

consideration  to  be  given  to  the  lord.    In  such  cases  the  commissioners,  on 

being  furnished  with  valuations,  as  before  explained  in  the  case  of  voluntary 

enfranchisements,  will  be  ready  to  afford  every  assistance  to  enable  the  parties 

to  decide  on  the  terms  of  such  agreement.    In  tbe  event  of  parties  being  unable 

to  agree  on  the  consideration  to  be  paid,  it  must  be  ascertained  on  application 

in  writing  to  the  commissioners  by  two  valuers,  one  appointed  by  the  lord  and 

one  by  tbe  tenant,  such  valuers  being  required,  within  one  week  after  their 

appointment,  and  before  they  proceed,  to  appoint  an  umpire,  or  the  lord  and 

tenant  may  appoint  one  and  tbe  same  valuer,  whose  decision  shall  have  the 

same  force  as  that  of  the  valuers  and  umpire.    Every  valuer  must  make  a 

declaration  in  the  form  prescribed  by  the  act,  anUt  p*  400.     It  is  desirable  that 

the  remuneration  proposed  to  be  paid  to  any  valuer  in  respect  to  his  services 

should,  before  agreed  upon,  be  submitted  to  the  commissioners  for  their  approval. 

Form  indicating  the  particulars  of  the  information  to  be  fur- 
nished to  the  copyhold  commissioners  by  the  steward  of  the 
manor  previous  to  an  enfranchisement  being  effected  under  the 
copyhold  acts. 

The  land  to  which  the  under-mentioned  particulars  refer  is 
situated  in  the  manor  of  in  the  parish  of 

and  county  of  and  is  described  on  the  court  rolls 

as 


1.  Name  and  address  of  the  lord. 


2.  Whether  the  lord  is  seised  in  fee  simple,  fee 
tail,  for  life,  or  how  otherwise ;  and  whether  there  are 
any  incumbrances  affecting  the  manor. 


456  Information  to  he  furnished  by  Steward, 

3.  If  not  seised  io  fee.  stale  who  is  entitled  to  the 
next  estate  of  inheritance  in  remainder  or  reversion, 
or  otherwise  interested  in  the  manor. 


4.  If  incumbered,  state  nature  of  incumbrance, 
and  the  names  and  addresses  of  the  persons  entitled 
thereto. 


5.  Name  and  address  of  the  tenant  proposing  to 
enfranchise. 


6.  Date  of  admittance  of  tenant. 


7.  State  whether  copyhold  of  inheritance  or  for 
lives. 


8.  If  of  inheritance,  the  age  of  the  tenant. 

9.  If  for  lives,  give  the  names  and  ages  of  the 
lives,  and  say  whether  the  tenant  has  a  right  of  re- 
newaL 

10.  Is  the  land  subject  to  fines  certain  or  fines 
arbitrary? 

11.  State  any  peculiar  custom  relating  to  the 
payment  of  such  fine. 

12.  State  the  amount  of  the  last  fine,  and  the  cir- 
cumstances under  which  it  was  paid. 

13.  State  the  annual  amount  of  quit-rents. 

14.  If  subject  to  heriots,  give  the  nature  of  the 
heriots,  and  what  was  the  nature  and  value  of  the 
three  last  heriots  taken. 


15.  Has  the  lord  a  right  to  timber?  and  if  so, 
state  the  amount  of  his  interest  therein. 


16.  Has  the  tenant  power  to  demise  his  lands? 
and  if  so,  for  what  period. 

17.  Has  the  lord  always  granted  a  licence  to  de- 
mise ?  and  if  so,  on  what  terms. 
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18.  Has  the  obstractive  right  of  the  lord  as  to  the 
power  of  demising  the  copyhold  lands  been  attended 
with  ioconvenience  to  the  tenant  ? 

19.  Does  the  lord  claim  the  right  to  mines  or  mi- 
nerals ?  and  if  so,  whether  it  is  proposed  to  extin- 
£^ish  such  right  by  the  enfranchisement?  State 
the  amount  of  the  consideration  to  be  given  in  lieu 
thereof. 

20.  State  whether  the  lord  is  possessed  of  any 
other  right. 

21.  What  is  the  average  selling  price  of  freehold 
land  in  the  neighbourhood  of  the  at>ove  manor  1 

22.  Does  the  land  held  of  the  above  manor 
psually  sell  for  less  than  freehold  land  situate  in  the 
neighbourhood?  and  if  so,  how  much  less. 

23.  Have  any  enfranchisements  been  effected  in 
the  above  manor?  and  if  so,  on  what  terms. 

24.  Have  any  enfranchisements  been  effected,  to 
your  knowledge,  of  lands  in  the  neighbourhood,  held 
on  payments  and  customs  similar  to  those  in  the 
above  manor?  and  if  so,  on  what  terms. 

25.  State  the  quantity  of  land  proposed  to  be  en- 
firanchised. 

26.  State  the  annual  value  of  the  land  proposed 
to  be  enfiranchised ;  also  the  value  of  the  timber. 

27.  State  the  mode  of  arriving  at  the  considera- 
tion for  the  enfranchisement. 

28.  State  whether  compensation  is  to  be  made  to 
the  steward ;  and  if  so,  upon  what  basis,  and  the 
amount. 

29.  State  the  amount  of  a  set  of  fees  in  the  manor, 
and  whether  there  is  any  custom  in  the  manor  which 
authorizes  the  payment  of  a  set  of  fees  on  each  copy. 

Steward  of  the  manor  of 
Dated  this  day  of  185     . 

Address  of  the  steward. 


(    458    ) 

COPYHOLD    COMMISSION. 

TERMS  FOR  ENFRANCHISEMENTS. 

The  experience  of  the  Copyhold  Commissioners 
enables  them  now  to  state  that  enfranchisements  are 
very  usually  made  on  something  like  the  following 
terms.  The  commissioners  are  aware  that  the  terms 
stated  may  not  accwately  apply  to  any  given  case,  but 
still  they  have  been  found  to  be  of  service  to  parties 
desirous  of  carrying  the  act  into  execution.  Such 
parties  have,  of  course,  the  power  of  adjusting  them  to 
the  particular  circumstance  of  their  own  dealings. 


Twenty-five  Years  poe  Quit  ReiJtts. 


Copyholds  op  Inheritance  {Fines  certmn). 

One  year's  value. 


Copyholds  of  Inheritance  {Fines  arbitrary). 
Four  to  six  years*  Value. 


Copyholds  for  Three  Lives. — Six  years*  valae. 
Copyholds  for  Six  Lives. — Four  years*  value. 


He  riots. 
Two  heriots  and  a  half  on  the  average  of  the  three  laist 

heriots. 


The  commissioners  are  of  opinion  that  the  compen- 
sation to  stewards  ought  in  no  instance  to  exceed  one 
set  of  fees,  which  is  to  pay  all  charges  for  the  instru* 
ments  necessary  to  complete  the  enfranchisement. 


N.B. — These  terms  as  to  copyholds  for  lives  are 
based  less  on  the  actual  experience  of  the  commis- 
sioners than  on  examination  of  the  records  of  trans- 
actions in  ihe  redemption  of  land  tax.  It  is  obvious 
that  the  different  ages  of  existing  lives  mitst  vary  the 
terms  of  such  bargains. 


(    459    ) 


COPYHOLD    COMMISSION. 


Ordered, 

That  in  future  when  drafts  of  deeds,  which  may 
contain  either  lengthy  recitals  or  lengthy  descriptions 
of  the  property,  shall  be  sent  to  this  office  for  perusal, 
the  secretary  shall  point  out  to  the  solicitor,  or  other 
party  sending  such  deeds,  that  such  recitals  appear  to 
the  commissioners  to  be  superfluous,  and  that  the  most 
convenient  description  of  the  lands  would  be  by  sche- 
dule, containing  a  reference  to  the  tithe  map,  with  the 
numbers  of  the  fields  and  acreage  as  described  in  the 
apportionment  of  tithe  rent-charge,  where  such  appor- 
tionment exists,  and  also  stating  in  such  schedule  the 
name  of  the  tenant,  with  the  date  and  particulars  of 
the  last  admittance,  as  described  in  the  court  rolls, 
according  to  a  form  to  be  prepared  by  the  secretary. 
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CROWN  MANORS  (a). 


A  "  Retubn  of  all  Manobs  belongitig  to  Thb 
Cbovn  in  England  and  Wales,"  ordered  by  the 
House  of  Commons  to  be  printed,  6th  Jub/, 
1845. 


Counties. 

Manors,  &c. 

Bedford 

Dunstable, 

Newnbam, 

Sbeffordy 

Steppingly. 

Cambridge  • . 

Burwell. 

Cardigan 

Croytben, 
Pewortb, 

Mabromin, 

Mevennitb, 

Haniiniog, 
Cyfoetb  y  Brenin, 
Talsarne  and  Sulean. 

Carmartben  •  • 

Mabelview, 

Mabedresk, 

Matloren, 

Manerdilo. 

Cayo, 

Cathenog, 

Pennant, 

Glynothy, 
Oysterlow, 

(a)  See  4  &  6  Vict  c.  35,  ss.  97—99,  anU,  pp.  366.  367.  The 
Commissioners  of  Woods  and  Forests  are  authorized  to  enfranchiie 
copyholds  held  of  crown  manors,  10  Geo.  4,  c.  50,  ante,  p.  251, 


Crown  Manors. 
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Counties. 


Carmarthen 
continued. 


Chester 


Cornwall 
Denbigh 


Derby 


Manors,  &c. 


Carnarvon    . 


Dorset 


Trayney  Clinton  and  St.  Clears, 
Trayney  Marth  and  St.  Cleers, 

and 
Trayney  Morgan  and  St.  Cleers, 
Talley. 

Hundred  of  Uchaf,  otherwise  Ughaphe, 
Manor   of  Carnarvon,   comprising  the 
Hundreds  of 

isgorfae, 
Uwchgorfae, 
Carnarvon  Borough, 
Manor  of  Pwlheli,  containing  the  Hun- 
dreds of 

Evroneth, 

Duillane, 

Bedforn  and  Pollock  Ville, 

Gefflogion, 

Keroilmaen, 

Pwlheli  Borough, 

Cricketh  Borough, 

Nevin  Borough^ 

Ultendaran. 

Manor  and  Borough  of  Macclesfield, 
Manor  and  Forest  of  Macclesfield, 
Hundred  of  Bucklow. 

Rialton  and  Retraith. 

Lordships  of  Bromfield  and  Yale, 
Lordship  of  Denbigh, 
Hundred  of  Isdulas. 

Mickleover, 

Littleover, 

Findern. 

Portland. 
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Counties. 

Manors,  &c 

Gloucester   .. 

Staunton  and  English  Bicknor, 

St  Briavels  and  Newland. 

Hertford 

Hitchin. 

Kent 

Eltham. 

Lancaster     . . 

Muchland  and  Torver. 

Lincoln 

Epworth  and  Westwood, 

Wbaplode  Abbatis, 

Moulton  Harrington,  and  moiety  of  the 

Manor  of  Moulton  Dominorum, 

• 

East  and  West  Deeping, 

Barrow, 

Barton, 

Goxhill. 

Merioneth    . . 

Lordship  of  Penlynn,    comprising  the 

Hundreds  of 

Penlynn, 

Taiibout, 

Ardwdwy  Is  Astw,  and 

Ditto  Wch  Astw,  and 

Estemanor,  and  the  Court  of 

Kemmerch, 

Town  of  Bala,  and  the 

•m  w  t  ^1 

Ville  of  Harlech. 

TX                              t    ^  r                        /*  ■WW                             r^ 

Middlesex  . . 
Monmouth  •  • 
Norfolk 


Honor  and  Manor  of  Hampton  Court. 

Wondy. 

East  Dereham, 

West  Walton-cum-Membris, 

Wymondhatn  of  the  Queen. 


Crown  Manors. 


463 


Counties. 

Manor  f 

\,  &c. 

Radnor 

Manor  and  Borough  of  Rhayader, 
Manor  and  Borough  of  Knucklas, 
Manor  and  Borough  of  Knighton, 
Lordship,  Manor  and  Borough  of  Pres- 

teign. 
Lordship  and  Manor  of  Swydd  Ugre. 

Southampton.. 

Lyndhurst. 

Surrey 

Richmond. 

Worcester    . . 

Bewdley. 

Yorkshire     . . 

* 

• 

Thornton  Briggs, 
Northstead, 
A  dome, 
Hempholme, 
Hooton. 

• 

Lincoln,  "^  CoromissioDers  of 

A.  Milne,  >     Her  Majesty's 

Charles  Gore,  )  Woods,  Forests,  &c. 

Office  of  Woods,  &c.,  Whitehall, 
4  July,  1845. 


ADDENDA. 


Tage  46,  ai  end  of  first  paragraph, 

A  feme  covert  who  surrenders  copyhold  lands  ought  pre- 
viously to  be  examined  separately  from  her  husband  by  the 
steward  of  the  manor,  although  by  special  custom  such  examir 
nation  may  be  made  before  two  customary  tenants.  (Drtver 
d.  Berry  ▼.  Thompson,  4  Taunt.  293.  See  1  Watk.  Cop.  89, 
4th  ed.)  A  married  woman  is  to  be  separately  examined  on 
the  surrender  of  an  equitable  estate  in  copyholds,  as  if  sodi 
estate  were  UgaL  (3  &  4  Will.  4,  c.  74,  s.  90.  See  Shdford*s 
Real  Property  Statutes,  382,  5th  ed.) 

It  was  neld,  that  a  surrender  of  a  copyhold  estate,  to  which 
tijeme  covert  was  entitled,  after  secret  examination  by  the 
steward,  to  the  use  of  her  husband,  in  his  presence  and  with 
his  assent,  testified  by  his  immediate  admittance,  was  valid. 
(Scamon  and  othert  v.  Moir,  3  Bing.  378 ;  S.  C.  11  Moore, 
243.) 

A  surrender  by  the  wife  of  a  copyholder,  with  his  consent, 
and  after  having  been  separately  examined,  to  the  use  of  a 
purchaser  from  the  assignees  of  the  husband,  who  had  become 
bankrupt,  was  held  effectual  to  bar  her  right  of  freebench,  if 
any  such  existed  by  special  custom,  although  at  the  time  of 
such  surrender,  the  purchase  not  having  been  completed,  the 
purchaser  had  not  any  legal  estate  in  the  premises.  (  Wood  v. 
Lambirih,  1  Phqi.  C.  C.  8.) 

Page  65,  at  end  of  first  paragraph, 

A  copyholder  for  lives,  by  his  will,  dated  in  1815,  gave^  de- 
vised and  bequeathed  his  copyhold  estates  to  his  wife  so  long  as 
she  should  remain  a  widow,  and  if  she  should  marry  then  to 
his  daughters  J.  and  S.  and  their  heirs,  and  for  want  of  such 
issue  then  to  A.  and  her  heirs  for  ever.  It  was  held,  that  J. 
and  S.  took  as  joint  tenants  for  life,  with  several  inheritances  in 
tail  and  with  cross-remainders  in  tail.  It  was  held  also,  that  a 
quasi  tenant  in  tail  in  remainder  of  copyhold  estates  pw  atUn 
vie  could  not,  at  least  before  the  passing  of  the  act  for  the 
abolition  of  fines  and  recoveries,  3  «  4  Will.  4,  c.  74,  bar  the 
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remaindera  over  without  the  concurrence  of  the  tenant  for  life, 
whether  claiming  under  the  same  instrument  or  not.  ( Edward$ 
T.  Champion,  21  Law  T.  293 ;  Skde  v.  Pattison,  5  Law  J. 
(N.  S.)  Ch.  51 ;  Sbelford's  Real  Property  Statutes,  283,  284, 
Stfaed.) 

Peige  06,  at  end  cf  first  paragrapk. 

One  of  two  joint  tenants,  who  was  a  married  woman,  joined 
with  her  husoand  in  surrendering,  their  estate  and  interest  in 
copyholds  for  lives,  to  the  intent  tnat  the  lord  should  recant 
the  same  to  such  person  or  persons  as  the  husband  should  hy 
will  appoint.    The  wife  died  in  the  lifetime  of  her  husband  and 
her  sister,  the  other  joint  tenant.  The  husband  afterwards  died, 
having  by  his  will  appointed  the  surrendered  share  to  his  exe- 
cutors.    It  was  held  by  Knight  Brwe,  V.  C,  that  there  was  a 
severance  of  the  joint  tenancy,  but  it  was  considered  by  Lord 
Cranicorth,  C,  on  appeal,  that  the  surrender  was  not  of  itself 
snflBcient  to  sever  the  joint  tenancy,  where  the  will  made  in 
pursuance  of  it  did  not  come  into  operation  until  after  the  sur- 
vivorship had  accrued.    (Edmtrds  v.  Champion,  21  Law  T. 
293 ;  1  De  G.  &  S.  75.) 

If  one  of  two  joint  tenants  in  fee  surrenders  his  part  to  the 
use  of  his  will  and  devises  his  share  to  a  stranger  in  fee,  thb 
will  be  a  severance  of  the  joint  tenancy,  and  the  devisee  will 
be  entitled  to  be  admitted  to  a  moiety,  under  the  doctrine  of 
relation  to  the  time  of  the  surrender.  (Co.  Litt  59  b. ;  Porter 
V.  Porter,  Cro.  Jac.  100;  Gale  v.  GaU,  2  Cox,  156;  Allen  v. 
Nash,  1  Brownl.  127 ;  1  Watk.  Cop.  130,  161,  4th  ed.) 

Page  106,  at  end  of  sentence  in  17th  Ivnefi-om  top. 

By  the  custom  of  the  manor  of  T.,  containing  copyholds  of  New  admit- 
inheritance,  when  a  copyholder  in  fee  devises  land  to  such  uses  **"S*j7^iS 
as  J.  S.  shall  appoint,  and  dies,  and  his  death  is  presented,  the  e^ution  of 
lord,  after  three  proclamations,  may  seize  until  admission  of  the  power  in  fa- 
customary  heir  or  some  other  person  seeking  admittance,  and  Jon  alrea^^ 
the  heir  or  such  other  person  may  be  admitted  to  hold  for  the  admitted. 
intents  and  purposes  declared  by  the  will,  and  under  and  sub- 
ject to  the  powers  contained  in  the  will,  and  the  heir  or  person 
so  admittea  pays  the  same  fine  as  upon  an  admittance  to  a  fee 
simple,  and  when,  after  such  admission,  J.  S.  appoints,  and  the 
.    instrument  of  appointment  is  enrolled,  the  appointee  is  ad- 
mitted, whether  or  not  there  has  been  any  otner  admittance 
before  enrolment.    It  was  held  that,  although  the  person  ad- 
mitted before  execution  of  the  power  be  himself  the  heir,  and 
the  power  be  afterwards  executed  in  his  favour,  he  must,  after 
the  execution  of  the  power,  be  admitted  again,  and  pay  the  fine, 
before  he  can  surrender  the  estate.    For  that  immediately  on 
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the  execution  of  the  power  the  effect  of  the  fiist  adouttiBee 
expires,  and  there  is  a  vacancy  on  the  court  rolL  {K^.  v.  Car- 
hett,  1  Q.  B.  (N.  S.)  836.)  Erk,  J.,  in  giving  jndgiMit,  a^ 
''  The  surrender  is  tendered  on  the  part  of  a  baisalnee  mder 
the  power  of  appointment,  the  question  is  whether  tbe  faai^ 
gainee,  having  been  in  fact  once  admitted  and  having  paod  a 
fine,  is  entitl^  to  exercise  the  rights  of  a  tenant  witnoot  a 
second  admittance  and  fine.  The  custom  appeats  to  be,  that, 
upon  such  a  will  as  this,  some  person  whom  the  execaton  n^nie 
is  admitted  and  pays  a  full  fine;  and  that  upon  the  execiitioii 
of  the  power  the  appointee  is  admitted,  also  upon  the  payment 
of  a  fine.  Here  the  person  who  has  been  finaUy  appconted  was 
the  person  admitted  in  the  first  instance,  and  he  daims  to  be 
entitled  to  surrender  in  the  character  of  appointee.  But  his 
tenancy  under  the  ori&^nal  admittance  has  ceased  as  much  as  if 
it  had  been  the  admittance  of  a  stranger.  It  is  therefcne  the 
same  case  as  if  any  third  person,  upon  being  appointed,  had 
claimed  to  surrender  without  being  admitted.  He  must  pay 
the  fine  a^aiu."    (S.  C,  ibid.  854.) 

Page  116,  at  end  of  first  paragrapJu 

In  the  appointment  under  the  28th  section  of  the  Trustee 
Act,  1850,  of  a  new  trustee  of  copyholds,  where  the  consent  of 
the  lord  of  the  manor  is  not  obtained,  the  customary  heir  of  the 
last  surviving  trustee  will  be  ordered  to  do  all  such  acts  as  will 
duly  vest  the  copyholds  in  the  new  trustee.  {In  re  Bey's  Wilif 
22  Law  J.  Ch.  248.) 
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ABATEMENT. 

Of  proceedings,  not  caused  by  death  of  commissioners  or  parties 
interested,  329. 

ACTION. 

When  maintainable  by  copyholder  against  lord  in  respect  of 

timber,  177. 
In  respect  of  working  mines,  182, 183. 
Affecting  manorial  rights  (except  mines),  may  be  determined 

by  commissioners,  when,  326. 
Bights  of,  not  revived  by  copyhold  acts,  359. 
Limitation  of,  against  commissioners  and  other  officers,  364. 
Expenses  of  commutation  and  enfranchisement  recoverable  by, 

348. 
Not  to  abate  by  death  of  parties,  329. 
Who  to  defend,  in  case  of  persons  under  disabilities,  330. 
Costs  of,  in  discretion  of  court,  329. 

ADJOURNMENT. 

Of  manorial  meetings,  308. 

Of  hearings  of  objections  to  valuations,  &c.,  319. 

Form  of  notice  of,  436. 

ADJUDICATION. 

Of  commissioners  not  to  be  quashed  for  want  of  form,  nor  re- 
moved by  certiorari,  365. 

ADMITTANCE. 

Lord  steward  and  under  steward  considered  as  instruments  in 
making,  23. 

After  1841,  may  be  made  out  of  manor  and  out  of  court,  26, 
361. 

Non-appearance  to  take,  when  a  cause  of  forfeiture,  167. 

Provisions  as  to,  of  infants,  married  women  and  lunatics,  336 
—338. 

On  or  after  1st  July,  1853,  authorizes  party  to  obtain  enfran- 
chisement, 384. 

To  take  place  as  heretofore  until  enfranchisement,  385. 

ADVANCEMENT.  .^     ^ 

Copyholds  purchased  by  father  in  son's  name,  when  considered 

as  an,  62,  63. 
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ADVERTISEMENTS. 

Of  notice  of  meetings  for  commutation,  302. 
Of  adjourned  meetings,  308. 

AFFIDAVIT,  FALSE. 
To  be  perjury,  364. 

AGENT. 

For  lord  or  tenants  may  be  appointed  by  power  of  attorney, 

301. 
Expenses  of,  may  be  charged  on  manors,  when,  350. 

AGREEMENTS. 

To  be  sealed  by  commissioners  and  receivable  in  evidence,  296. 
What  proportion  of  lords  and  tenants  to  execute  agreement  for 

commutation,  302. 
May  be  made,  upon  what  terms,  303. 
May  be  made  in  consideration  of  a  fine  on  death  or  alienation, 

or  at  fixed  period,  305. 
Provisional,  may  be  made  for  commutation,  306. 
To  be  in  form  directed  by  commissioners,  308. 
Forms  of,  to  be  framed  by  commissioners,  id. 
Consents  to,  when  to  be  required,  311. 
To  be  confirmed  by  commissioners,  id. 
Not  to  be  confirmed  by  assistant  commissioners,  300. 
When  confirmed  to  bind  parties  interested,  312. 
For  voluntary  commutation  may  be  made  with  commissioners* 
consent,  334. 
On  what  terms  to  be  made,  id. 
Notice  of,  when  to  be  given  to  persons  in  remainder,  &c., 

335. 
By  what  instrument  to  be  effected,  336. 
For  enfranchisement,  when  to  be  void  on  account  of  lord's 

title,  342.  343. 
Under  copyhold  acts  not  subject  to  stamp  duty,  364,  411. 
Foims  of,  439,  443— -448. 

ALIEN. 

Cannot  hold  copyholds,  24. 

ALLOTMENT. 

In  respect  of  copyholds,  when  freehold,  15. 

Generally  declared  to  be  copyhold,  uf.,  16. 
To  one  in  respect  of  copyholds  for  lives  enured  for  benefit  of 
others,  61. 

See  Inclosurb  Acts. 

ALTERATIONS  OR  AMENDMENTS. 

When  not  to  be  made  without  parties'  consent,  323,  335, 341, 
392. 

Set  Ekrors. 

ANCIENT  DEMESNE. 

Lands  holden  of  a  manor  in,  within  copyhold  acts,  368. 
How  determined  to  be,  id. 
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ANCIENT  TENEMENTS. 

Licences  for  alienation  of  portions  of,  may  be  granted  by  lord, 
363. 

ANNUAL  KEPORT. 

To  be  made  by  copyhold  commissioners  and  laid  before  parlia- 
ment, 296. 

By  church  estate  commissioners  to  be  laid  annually  before 
parliament,  426. 

APPEAL. 

Lies  against  commissioners'  decision  to  court  of  law  on  ques* 

tions  of  fact  or  law.  327. 
Right  of,  not  prevented  by  death  of  parties,  329. 
Under  Copyhold  Act,  1852,  agaiust  commissioners'  decision  on 
point  of  law  only,  281,  389. 

APPOINTMENT.    . 

Of  commissioners  and  assistant  commissioners  to  be  advertized 

in  Gazette,  299. 
Ofsteward,  215— 218. 

See  Steward. 

APPORTIONMENT. 

To  be  sealed  by  commissioners  and  receivable  in  evidence,  296. 
To  be  sent  by  valuers  to  commissioners,  313. 
Schedule  of,  to  be  made  by  commissioners,  321. 
Particulars  to  be  contained  in,  id. 
Copy  of  to  be  deposited  and  when  corrected  to  be  con- 
firmed, id. 
Not  to  be  coofirmed  by  assistant  commissioner,  300. 
Two   copies  of,  when  confirmed,  to  be  deposited  with 

steward  of  manor  and  clerk  of  the  peace,  3*22. 
Notice  of,  when  to  be  given  to  parties  in  remainder,  &c. 

323. 
Errors  in,  may  be  corrected  by  commissioners,  when,  id. 
To  state  in  what  event  a  rent- charge  is  to  be  increased  or 
diminished,  325. 
Provisions  of  act  for,  applicable  to  rent-charges  payable  under 

Copyhold  Act,  1841.. 334. 
May  be  made  in  agreement  for  voluntary  commutation,  id. 
Provisions  as  to  voluntary  commutations  with  six  or  all  tenants 

not  made  at  meeting,  335,  375. 
Of  commutation  rents  or  fines  may  be  made  by  entry  on  rolls 

on  subdivision  of  lands,  339. 
Schedule  of,  may  be  made  when  six  or  all  tenants  of  manor 
agree  to  enfranchise,  340, 375. 
Not  liable  to  stamp  duty,  364. 
Of  rents  granted  under  copyhold  acts,  372,  373. 
Of  rent  on  surrender  to  ecclesiastical  corporation  of  part  of 
lands  comprised  in  lease,  422. 

ARBITRATION. 

Disputes  respecting  manorial  rights  or  boundaries  may  be  re- 
ferred to,  229, 274,  309. 


ARBITRATrON— «Bif«B»i 

Power*  of  the  tet  2  &  3  Will.  4,  c,  80,  aty  he  tnraaed  ii 
nferenoe  lo,  309. 


ARCHBISHOP. 

ConKnt  of.  whgn  to  be  obuined  to  igrMmentt,  311. 
WilbiD  tct  14  &  16  VicL  c.  104. .427. 

ARREARS. 

Two  yean'  of  rent-chai^  Teconrable,  333. 
Sn  Diiraiu ;  Rixr. 

ASSESSMENT. 

Of  fin*  to  be  mide  bj  lord  or  UsmTd,  92. 
Ciutom*  ■*  to,  93. 
CoDKqueacet  ef  inegoltr,  id. 
ASSISTANT  COMMISSIONERS. 

Mij  bo  ■ppointed  ond  remoTod  bj  copjfaold 

297. 

Limiied  lo  ten.  exeepi  wilb  coiueDt  of  treainry,  id. 
Net  to  >it  ia  Home  of  Cocomou,  id. 
IJmiUlioD  ot  oHice  of.  id. 
Saliriei  lod  txpenan  of.  398. 

To  be  piid  out  of  coDwIidated  rund,  id. 
DecUrtiioD  lo  be  made  bj,  befon  aciiDg,  299. 
Fonn  of,  ' ' 


AppoiDlment  of,  lo  be  publiihed  in  Gtrette,  id. 

What  pa*«n  m*.y  be  deleg*i«9  lo,  id. 

To  make  in<|uliie>  before  cooGrmalion  of  ifreemeala  for  com- 


id  deieriDineobjeciioaiofpereoDsia  remBinder,  &c, 

>nd  delenDioe  sctioDS,  laits  and  questiom  reqtect- 

orial  rjghli  (eieepl  inmea],336. 

f,  OD  faot  or  law,  aubjcct  lo  appeal  to  court  of  lav. 


n  incb  certificate,  how  i«eoTei*b1e. 


I  lo  msia  olaimed  bj  trusteei,  349. 
Gipeotet  to  be  chained  hj  lord  on 
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ASSISTANT  COMMISSIONERS— «MiHiiii«i. 
A  valaer  within  the  Copyhold  Act,  1852.  •411. 
After  notice,  may  enter  on  lands.  368. 
May  determine  questions  of  fact  or  law,  389. 

Decision  of»  on  pojnt  of  law.  subject  to  appeal,  id. 
May  hear  objections  to  award,  390. 

What  pafti<;uUrs  to  be  considiered  by,  in  settling  lord's  com- 
pensation, 392. 
May  settle  disputes  as  to  expenses  under  Copyhold  Act,  1852, 
4QI. 

ASSISTANT  SECRETARIES. 

May  be  appointed  by  copyhold  commissioners,  297. 
Salaries  of,  to  be  regulated  by  treasury,  298. 

ATTAINDER.    Ste  Forfefture. 

ATTORNEY  (POWER  OF). 

Agent  may   be  appointed  by,   for  purpose  of  commutation 

meetings,  301. 
Form  of,  302. 

Copy  of,  to  be  given  to  chairman  and  annexed  to  agreement,  id. 
Revocable  by  notice,  302. 

AWARD. 

To  be  framed  by  valuers,  283,  389. 

To  be  confirmed  by  commissioners,  registered  and  entered  on 

court  rolls,  283,  390. 
Not  to  be  confirmed  by  assistant  commissioner,  300. 
Errors  in,  may  be  corrected,  when,  284,  392. 
To  be  sealed  by  commissioners  and  receivable  in  evidence,  296. 
Confirmation  of,  by  commissioners,  to  be  proof  of  reguj^rity  of 

proceedings  respecting,  402. 
Copies  and  extracts  from,  when  evidence,  410. 
Exempt  from  stamp  duty,  411. 


B. 
BANK  OF  ENGLAND. 

In  what  cases  consideration  for  enfranchisement  to  be  paid 

into.  353.  376,  405. 
When  security  may  be  taken  instead  of  payment  into,  377. 
To  what  account  consideration  for  enfranchisement  by  eccle- 
siastical corporations  is  to  be  paid,  417. 

BANKRUPTCY. 

Court  of,  may  sell  copyholds,  117. 

Purchaser  under,  to  compound  with  lord  for  fines,  &c.,  id. 

BEYOND  SEAS. 

Who  to  be  substituted  for  parties  interested,  being,  300. 
Who  to  defend  actions  when  party  entitled  to  decision  is,  330. 
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BISHOP. 

Capacity  of,  to  make  copyhold  grants,  19. 

Sacceuor  of,  may  maintam  ejectment  for  forfeiture  oommitted 
during  vacancy  of  see,  173. 

Admittance  by  steward  of  manor  of,  before  grant  of  temporal- 
ties,  valid,  24. 

Disputes  as  to  boundaries  of  manors,  &c.  may  be  refienred  to 
arbitration  by,  309,  n.  (e). 

What  consent  required  in  case  of  such  reference,  310,  n. 

Consent  of,  whe6  requisite  to  agreements  for  commutation  or 
enfranchisement,  311. 

BOARD. 

Two  copyhold  commissioners  to  constitute,  296. 

BOOKS. 

Production  of,  may  be  required,  331, 387. 
See  Court  Rolls. 

BOROUGH-ENGLISH. 

Act  as  to  descents  extends  to,  47. 
Custom  of,  recognized  by  law,  id. 

Prevails  in  some  manors,  48. 
Peculiarity  of  custom  of.  id. 
Cannot  be  altered  by  limitation  of  parties,  49. 
Custom  of,  to  cease  after  commutation  or  enfranchisement,  id,, 
367,  403. 

BOUNDARIES. 

Questions  as  to,  may  be  referred  to  arbitration,  309. 

Of  copyholds  may  be  defined  by  commissioners  for  purposes  of 

enfranchisement,  281,  397. 
Destroying,  by  copyholder  a  cause  of  forfeiture,  165. 


C. 

CASE  STATED. 

Parties  dissatisfied  with  commissioners'  deciaon  may  appeal  on, 
327,  328,  389. 
See  Appeal. 

CERTIORARI. 

Proceedings  not  to  be  removed  by,  365. 

CHAIRMAN  OF  MEETINGS. 
To  be  elected,  306. 
Proportional  interest  of  parties,  how  to  be  ascertained  by,  id,, 

307. 
To  send  agreement  for  commutation  to  office  of  commissioners, 
311. 
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CHANCERY  (COURT  OF). 

May  make  vesting  order  as  to  lands  of  which  trostee  dies 
intestate  and  without  an  heir,  146. 

The  like  in  the  case  of  mortgagee  dying  intestate  and 
without  an  heir,  147. 

Will  relieve  against  forfeiture  for  waste,  when,  )73. 

Will  interfere  by  injunction  respecting  cutting  timber  on  copy- 
holds, 178. 

Will  not  interfere  respecting  mines  after  lord's  acquiescence  and 
expenditure  by  tenants,  186. 

Granted  injunction  to  restrain  the  taking  stone  from  copyholds, 
190. 

Has  made  decree  for  partition  of  manor,  28. 

Order  of,  when  to  be  obtained  in  case  of  charity  estates,  300. 

May  make  decree  for  partition  of  copyhold  or  customary  lands, 
360. 

May  make  order  as  to  costs  of  payment  and  transfer  of  monies 
in  case  of  enfranchisement  under  14  &  15  Vict,  c.  104.  •  417. 

CHARGE  ON  LANDS. 

Of  expenses  of  commutation  or  enfranchisement  by  copyholder 

having  limited  interest,  350,  380. 

May  be  by  entry  on  court  rolls  without  stamp,  350,  381. 
Of  expenses  of  commutation  by  lord  having  limited  interest,  350. 
Such  charges  to  be  lessened  one  twentieth  annually,  id.^  381. 
Enfranchisement   consideration  to  be,  in  favour  of   lord   or 

stewaid,  350. 
To  have  priority  over  other  incumbrances  (except  tithe  rent- 
charge),  351. 
May  be  made  by  tenant  for  term  of  years,  352. 
Of  enfranchisement  consideration  and  expenses  may  be  made, 

although  there  shall  be  no  apportionment,  381. 
Enfranchisement  consideration  under  Copyhold  Act,  1852,  may 

be  a  first,  when,  388. 
Under  Copyhold  Act,  1852,  when  to  have  priority  over  other 

incumbrances  (except  tithe  and  drainage  charges),  390. 
Under  Copyhold  Act,  1852,  to  be  by  commissioners*  certificate, 

391. 
Form  of  such  certificate,  392,  414. 

Transfer  of  certificate,  id. 
Certificates  and  transfers  thereof  liable  to  stamp  duty,  392. 
Of  purchase  money  of  copyholds  purchased  by  lord  having  a 

limited  interest,  399. 
Of  expenses  of  enfranchisement  when  lord  has  limited  interest, 

401. 
Of  enfranchisement  consideration  by  copyholder  having  limited 

interest  and  expenses  thereof,  id. 

May  be  by  entry  on  court  rolls,  402. 
Fee  for  such  entry  to  be  fixed  by  commissioners,  id. 
For  consideration  to  have  priority,  over  chai^ge  for  expenses,  id. 
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CHARITY  ESTATES. 

Order  in  Chancery,  when  to  be  obtained  in  respect  of,  300. 
May  in  certain  cases  be  transferred  under  Charitablie  Trusts 
Act,  1853. .2^93. 

CHASE. 

Rights  of,  not  affected  by  copyhold  acts,  except  by  agreement, 
268,  359.. 410. 

CHURCH  ESTATE  COMMISSIONERS. 

Powers  given  to,  in  case  of  increase  or  deficiency  of  income  in 
consequence  of  any  sale,  enfranchisiemenf,  &c.,  under  14  &  15 
Vict.  c.  104.. 425. 
General  report  of  proceedings  of,  to  be  sent  annually  to  secre- 
tary-of-state,  and  laid  before  Parliament,  426. 
Set  Ecclesiastical  Corporations. 

CLAY,  GRAVEL.  LIMESTONE,  &c. 

Rights  to,  not  affected  by  enfranchisement,  except  by  agree- 
ment, 410. 
See  Mines. 

CLERKS.  MESSENGERS,  &c. 

May  be  appointed  by  cpmmissioners,  297. 

Number  of,  to  be  subject  to  consent  of  Treasury,  id. 

Salaries  of,  to  be  regulated  by  Treasury,  298. 

COMMISSIONERS,  COPYHOLD. 
Appointment  of,  295. 
Number  of,  not  to  exceed  three,  id. 
Style  of,  296. 

To  have  a  common  seal,  id. 
Two  to  constitute  a  board,  id. 
To  report  annually  to  secretary-of* state,  id. 
To  appoint  and  remove  assistant  commissioners,  secretary, 

clerks,  &c.,  297. 
Not  to  sit  in  the  House  of  Commons,  id. 
How  long  to  remain  in  office,  id, 
Salaries  and  allowances  of,  298. 
To  be  paid  out  of  the  Consolidated  Fund,td. 
To  make  declaration  before  they  act,  299. 
May  delegate  their  powers  to  assistant  commissioners  (except 

in  certain  cases),  id. 
Tq  frame  fmd  circulate  forms  of  agreemento,  &c^  308. 
To  forward  notices  to  steward,  &c.,  319. 
To  direct  form  of  manorial  agreement,  302. 
To  make  special  rules  as  to  computation  of  the  interest  of 

tenants  liable  to  fines  certain,  heriots  and  other  rights,  if 

requested,  307. 
To  consider  whether  the  interests  of  ecclesiastical  or  other 

corporations  are  affected  by  an  agreement  for  commutation 

or  enfraachisement,  311. 
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COMMISSIONERS.  COPYHOLD— coniiiiu«/. 

May  direct  rcDt-charge  to  be  paid  by  particular  teoant,  to 
commence  at  a  future  period,  and  be  then  subject  to  increase 
in  certain  cases,  312. 

To  confirm  commutation  a^eeipents,  311. 

To  publish  coDfirmation  of  such  agreements  in  the  manor,  3 12. 

To  decide  as  to  regularity  of  appointment  of  valuers,  313. 

To  name  an  umpire  when  even  number  of  valuers,  id* 

To  hear  and  determine  disputes,  326. 

Decisions  of,  may  be  appealed  from,  327,  389. 

Proceedings  before,  not  to  abate  by  deaths  of  parties,  329. 

Alay  summon  and  examine  witnesses  on  oath,  330,  387. 

]VIay  call  for  production  of  papers,  &c.,  id. 

May  order  expenses  of  witnesses,  &c,  to  be  paid  by  parties 
interested,  331. 

To  determine  disputes  as  to  expenses  of  valuation,  apportion- 
ments and  schedules,  321. 

May,  under  Copyhold  Act,  1841,  correct  errors  with  consent 
of  the  parties,  323. 

May  appoint  valuers  if  the  parties  do  not  appoint  them  for  six 
months  after  confirmation  of  agreement,  or  in  case  of  vacancy, 
325. 

To  deposit  with  the  lord  or  steward  of  manors  copies  of  valua- 
tions, apportionment  and  schedules,  and  to  give  notice  that 
the  same  are  deposited  for  inspection,  318. 

To  fix  time  and  place  for  hearing  objections  to  valuation  or 
amount  of  costs  of  valuers,  or  to  schedule,  id.,  319. 

Or  assistant  commissioners  to  bear  and  determine  such  objec- 
tions, 319. 

May  direct  further  inquiries  to  be  made,  id. 

May  amend  or  alter  schedules,  apportionments  or  valuations, 
when,  320. 

How  to  make  schedule  of  commutation  apportionment,  321. 

To  cause  a  copy  of  such  schedule  to  be  deposited  with  the 
steward  or  lord  of  the  manor  for  inspection,  321. 

To  correct  errors  in  apportionment,  322. 

To  confirm  apportionment  under  their  hands  and  seals,  id. 

To  cause  to  be  made  two  copies  of  all  confirmed  agreements  or 
apportionments  sealed  with  their  seal,  id. 

One  such  copy  to  be  deposited  with  steward  of  manor,  and 
other  with  cleik  of  the  peace,  id. 

To  direct  such  deposit  to  be  advertised,  323. 

May  give  notice  to  any  parties  interested  before  confirming 
any  agreement,  valuation,  assessment,  schedule  or  appor- 
tionment, id. 

May  hear  and  determine  any  objections  made  on  such  notice, 
id.  • 

In  cases  of  disability  to  make  inquiries  before  consenting  to  or 
confirming  enfranchisement,  341. 

Not  to  confirm  enfranchisement  where  dissent  in  writing  has 
be^n  expressed  without  further  inquiry,  342. 


476  Index, 

COMMISSIONERS,  COPYHOLD—Mtittnu^d. 

To  determine  disputei  as  to  costs  and  expenses  of  trustees, 

349. 380. 
To  direct  proportion  in  which  lords  and  tenants  are  to  pay  ex- 
penses of  commutation  or  enfranchisement  under  the  act, 

347. 
In  case  of  dispute  as  to  such  expenses,  commissioners  to  oertifjr 

under  their  bands  and  seal  amount  to  be  paid  by  and  to 

each  person,  348. 
To  approve  of  costs  of  agents  to  be  charged  on  manor  by  the 

lord,  350. 
If  requested  by  three  or  more  tenants,  to  inquire  into  the  title 

of  tne  lord  of  the  manor,  342. 
If  not  satisfied  of  title,  agreement  to  be  void,  343. 
Where  payments  for  enfranchisements  are  deferred,  may  direct 

that  part  of  the  consideration  money  may  be  paid  to  or 

charged  for  the  benefit  of  lord  of  a  manor  having  a  limited 

esute,  346. 
To  decide  questions  as  to  application  of  enfranchisement  con- 
sideration, 355. 
Proceedings  before,  not  to  be  quashed  for  want  of  form,  or 

removed  by  certiorari,  365. 
May  direct  enfranchisement  consideration  to  be  applied   in 

paying  ofi^  fee  farm  rent  or  other  charge,  376. 
May  direct  application  of  remainder,  377. 
May  require  security  instead  of  paymeot  into  the  bank,  id. 
May  nominate  trustees  to  receive  enfranchisement  con^dera- 

tion,  when,  378. 
May  consent  to  charge  of  expenses  by  persons  having  limited 

interest,  380. 
May  supply  vacancies  of  trustees,  when,  383. 
To  act  as  umpire,  when,  385. 
May  remove  valuer  or  umpire  for  misconduct,  386. 
May  summon  witnesses,  and  require  production  of  documents, 

387. 
May  enter  on  lands  to  be  enfranchised  after  notice,  388. 
May  direct  enfranchisement  consideration    to  be  charge  on 

lands,  id. 
May  determine  questions  of  law  or  fact,  389. 

Subject  to  appeal  on  matter  of  law,  id. 
To  confirm  enfranchisement  award,  390. 
Charge  under  Copyhold  Act,  1852,  to  be  under  hands  and  seal 

of,  391. 
May  within  limited  time  correct  errors  in  instruments  after 

notice,  392. 
May  moderate  fees  claimed  by  steward,  395. 
May  fix  fees  payable  for  inspection  of  court  rolls,  when,  id. 
Court  rolls  may  be  handed  over  to,  when,  id. 
May  approve  lord's  title  to  manor,  396. 
May  be  required  by  tenant  to  investigate  lord's  title,  397. 
May  identify  and  define  boundaries  of  copyholds,  397. 
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COMMISSIONERS.  COPYHOLD--«m/fntt«i. 

May  appoint  valuer  to  ascertain  purchase  money  to  be  paid  by 
lord  for  purchase  of  copyholds,  398. 

May  cancel  certificate  as  to  value,  when,  399. 

May  consent  to  charge  on  manor  by  lord  having  limited  in- 
terest, id. 

Expenses  of  enfranchisement  under  Copyhold  Act,  1852,  to  be 
certified  by,  401,419. 

Certificate  of.  as  to  expenses,  to  be  final,  401 . 

Expenses  in  the  case  of  lord  having  limited  interest,  or  being 
trustee,  to  be  approved  by,  401. 

May  suspend  proceedings  for  enfranchisement,  under  Copyhold 
Act,  1852..  403. 

May  consent  to  sale  of  rent-charge  by  persons  having  limited 
interest,  404. 

To  certify  the  amount  of  consideration  money  for  redemption, 
iU 

Consideration  for  enfranchisement  when  to  be  paid  to  the  ac- 
count of,  405. 

May  direct  payment  of  consideration  under  £20  to  whom,  407. 

May  direct  fines  or  rent-charges  to  be  variable  with  price  of 
com  or  not,  id. 

Copies  of  documents  at  office  of,  when  to  be  evidence,  410. 

Persons  obstructing,  liable  to  penalty,  411. 

Are  included  in  the  term  "  valuer    in  Copyhold  Act,  1852 
..411. 

Certain  appointment  of  trustees  by,  confirmed,  417. 

Trustees  appointed  by,  to  transfer  funds  to  Ecclesiastical  Com- 
missioners, 418. 

May  complete  certain  enfranchisements  of  Ecclesiastical  Com- 
missioners, 419. 

Recital  or  indorsement  under  seal  of,  when  evidence,  id. 

Costs  of  enfranchisement  to  be  settled  and  certified  by,  id. 

COMMON. 

Right  of,  by  what  evidence  to  be  established,  42. 
Copyholders  by  general  custom  may  have  rights  of,  44. 
Evidence  respecting  rights  of,  234. 
Declarations  respecting  rights  of,  when  inadmissible  evidence, 

243,  244. 
Rights  of,  extinguished  by  enfranchisement  at  common  law, 
256. 

Preserved  by  copyhold  acts,  257.  273,  292,  358,  408. 
Lords  of  manors  not  authorized  to  inclose,  by  copyhold  acts, 
369. 
Restrained  from  granting,  without  consent  of  homage,  363. 
&'m  Waste  Lands. 

COMMUTATION,  COMPULSORY. 
What  may  be  the  subject  of,  258,  263. 
Not  compulsory  on  lord,  258. 
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COMMUTATION,  COMPULSORY— ci/itinu^d. 

Certain  proportion  of  tenants  may  bind  minority  by  dgreemeat 

for.  25H,  31)3. 
Meetings  may  be  called  of  lords  or  tenants  of  maaon  for 

agreeing  on  terms  of.  302. 
Twenty  one  days'  notice  of  meeting  to  be  given,  td. 
Agreement  for,  not  to  extend  to  mines  without  express  agree- 
ment, 303. 
May  be  made  in  consideration  of  rent-charge  variable  with 
price  of  corn,  and  fine  not  exceeding  5s.  upon  deslh  or 
alienation.  259,  303. 
Agreement  for,   may  determine  the  apportionment  for   each 
tenant,  259,  304. 

May  postpone  payment  of  rent-chai^,  260.  304. 
May  fix  scale  of  fees  payable  to  steward,  305. 
May  provide  for  costs  of  proceedings  under  act,  id. 
When  confirmed  to  be  binding,  id. 
May  be  in  consideiation  of  a  fine  on  death  or  alienation,  or  at 
a  fixed  peiiod.  260.  305. 

Such  fine  to  be  fixed  by  agreement,  or  to  be  subject  to 

increase  or  diminution,  id. 
But  to  be  variable  with  price  of  com,  260,  306. 
May  now  be  fixed  in   money,  or  made  so  variable  at 
option  of  parties,  262,  407. 
May  be  made  in  consideration  of  annual  rent  in  fee,  or  con- 
veyance of  lands,  or  right  to  minerals,  261,  370,  371,  382. 
Provisional  agreement  may  be  made  for,  306. 

I'o  be  executed  wilhiu  six  months  from  meeting,  id. 
Agreement  for,  to  be  in  foira  directed  by  commissioners,  308. 

Forms  for  effecting.  439,  443,  444. 
Consent  of  corporations,  patrons  of  livings,  5ec  required,  where 

their  interest  is  affected,  311. 
Agreements  for,  to  be  conBrmed  by  commissioners,  id. 
Copies  of  instruments  for  effecting,  to  be  deposited  with  ste- 
ward of  manor  and  clerk  of  the  peace.  322. 
Statements  therein  to  be  evidence,  id. 
Commis*>ioners  may  require  notice  to  be  given  to  parties  en- 
titled in  remainder,  323. 
The  effect  of.  261,  323.  334. 
The  expenses  of,  how  to  be  paid,  264,  320,  331. 

Schedule  of  Apportionment , 
To  be  made  by  commissioners,  321. 
Particulars  to  be  stated  in.  id. 

Copy  of  to  be  deposited  within  the  manor  for  inspection,  id. 
Copy  of  to  be  returned  to  the  commissiouers  with  any  enors 

pointed  out,  322. 
Errors  in  may  be  corrected  by  the  commissioners,  id. 
To  be  engrossed,  and  plans,  &c.  annexed,  id. 
To  be  confirmed  by  the  commissioners  under  their  hands  and 
seals,  with  date,  id. 
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Two  copies  of,  to  be  made  and  sealed  by  tbe  commiasiODers, 

322. 
One  copy  to  ht  deposited  with  steward  of  manor,  and  the 

other  with  cleric  of  the  peace,  id. 
Inspection  of  such  copies  to  be  allowed,  and  copies  or  extracts 

made  from,  id. 
Statements  in,  when  confirmed,  to  be  good  evidence,  id. 
Increase  or  diminution  of  rent-charge  when  to  be  stated  in,  325. 

SuppUmental  or  SubstituUdf 

May  be  made  of  lights  not  previously  commuted,  337 — 339. 

COMMUTATION,  VOLUNTARY. 

May  be  made  with  commissioners'  consent,  266,  334. 
May  be  made  by  single  tenant,  id. 

By  two  or  more  tenants  with  schedule  of  apportionment, 

id. 
By  six  or  more  tenants,  how  to  be  efifected,  267,  335. 
What  may  be  tbe  subject  of.  268,  334. 
"What  may  be  the  consideration  for,  268,  335. 
May  include  fees  payable  to  steward,  267,  334. 
Provisions  as  to  apportionment  and  deposit  of  copies  to  apply 
as  in  compulsory  commutations  except  in  certain  cases,  335. 
Notice  to  be  given  to  persons  in  remainder,  id. 
With  commissioners*  consent  may  be  by  deed,  or  by  agreement 
entered  on  court  rolls,  336.  • 

CONDITIONAL  FEE. 

Takes  place  in  copyholds  when  no  custom  to  entail,  56. 
What  it  is.  id. 
Powers  of  donee  of,  id. 
No  remainder  can  be  limited  upon,  57. 
See  Entail. 

CONSENT. 

Of  whom  required  in  agreements  for  commutation  or  enfran- 
chisement, 311,  335. 
Of  parties  interested  to  correction  of  errors  by  commissioners, 

323. 
To  apportionment  of  commutation  rents  and  fines,  339,  373. 
Of  commissioners  to  voluntary  commutations,  334. 

To  voluntary  enfranchisements,  339. 
Of  persons  interested  in  remainder,  341,  377. 
Of  homage  to  grants  of  common  by  copy,  363. 
Of  incumbrancers  when  required  to  give  priority  to  charge,  390. 
Of  commissioners  to  form  of  deed  of  enfranchisement,  391. 
For  effecting  commutation,  336. 

To  charge  of  purchase  money  by  lord  having  limited  inte- 
rest, 399. 
After  confirmation  by  commissioners,  instruments  not  to  be  im- 
peached for  want  of,  402. 
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CONSENT-— rontifiutti. 

Of  commissiooen  to  sale  of  rent-charge  by  lord  having  limited 

interest,  404. 
Of  parties  interested  to  redemption  of  rent-charges  created 

before  30th  Jane.  1852. .404. 
What,  required  to  leases  by  ecclesiastical  corporations,  155. 

COPARCENERS. 

One  6ne  due  on  admittance  of,  98. 
Fine  payable  on  admittance  of  surrenderee  of,  99. 
Heriot  not  due  on  death  of  one  of,  128. 
Steward's  fees  on  admittance  of,  219. 

COPYHOLDS. 

Origin  of,  obscure,  1. 

Arose  out  of  tenants  by  vi11enag«,  id. 

Held  by  copy  of  court  roll,  2. 

Held  at  lord  s  will,  but  controlled  by  custom,  id. 

Limited  rights  of  tenants  of,  3. 

Circumstances  essential  to  the  existence  of*  tcL 

Part  of  the  demesnes  of  a  manor,  7. 

What  things  may  be  granted  as,  8. 

Must  have  existed  immemorially,  9. 

Cannot  now  be  created  except  by  act  of  parliament,  10. 

By  custom  waste  lands  may  be  granted  as,  id. 

Not  created  by  operation  of  law,  16. 

Cannot  be  preated  by  private  agreement,  id. 

Who  cannot  be  tenants  of,  24. 

How  affected  by  the  lord's  conveyance  of  freehold  interest  in, 
to  stranger,  30. 

Must  be  parcel  of  manor  and  immemorially  demised  or  demis- 
able, id. 

May  be  re- granted  by  lord  unless  demisable  quality  destroyed 
by  creation  of  common  law  interest,  31. 

By  what  means  extinguished,  33. 

Lease  of,  when  not  avoided  by  surrender  of  lessee  of  manor,  35. 

Purchased    by  lord  become  subject   to  limitations  affecting 
manor,  36. 

Upheld  and  governed  by  particular  customs,  40. 

Descendible  as  freeholds  in  absence  of  particular  custom,  47. 

Customs  as  to  descent  of,  47 — 51. 

Devise  of,  52 — 55. 

EnUil  of.  56-59. 

Held  for  lives,  59—64. 

Of  the  right  to  renew  copyholds  held  for  lives,  65 — 67. 

Subject  to  freebench  by  custom,  68 — 71. 

Subject  to  curtesy  by  custom,  72,  73. 

What  statutes  extend  to,  74. 

Not  within  certain  statutes,  75,  76. 

Liable  to  payment  of  debts,  77,  78. 

COPYHOLDS  FOR  LIVES. 

Various  customs  as  to  granting  copyholds  during,  59. 
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COPYHOLDS  FOR  LIVES— co«tinued. 

Custom  for  copyholder  for  life  to  nominate  his  successor  valid, 

60. 
Person  to  whom  grant  is  made  for,  considered  as  tenant,  id. 
Persons  named  in  grants  of,  when  trustees  for  party  paying  fine, 

60. 
Allotment  to  one  life  enured  for  benefit  of  others,  61. 
Custom  as  to  copyholds  for  lives  inconsistent  with  resulting 

trusts  disapproved,  id. 
General  rule  as  to  resulting  trusts  applicable  to,  62. 
When  grant  in  son's  name,  to  be  considered  an  advancement 

in  his  favor,  id. 
Custom  inconsistent  with  doctrine  of  resulting  trusts  unreason- 
able, 63. 
The  Copyhold  Act,  1852,  does  not  extend  to  copyholds  for, 

where  there  is  no  right  of  renewal,  65,  410. 
Right  to  renew  copyholds  for,  cannot  be  supported  without 

custom,  65. 

Must  be  upon  payment  of  certain  fines,  id. 
Evidence  of  custom  of  right  to  renew,  ^. 
EfiFect  of  want  of  proof  of  custom  to  renew,  67. 
Quaii  estate  tail  in  remainder  in  copyholds  for,  not  barrable 

without  consent  of  tenant  for  life,  464,  465. 

CORN. 

Custom  as  to  grinding,  at  lord's  mill,  46. 

Prices  at  which  conversion  of  rent-charge  and  fines  to  be  esti- 
mated. 324. 

Commutation  fines  or  rent-charges,  or  enfranchisement  rent- 
charges,  need  not  be  variable  with  price  of,  407. 

CORNWALL.  DUCHY  OF. 

Exempted  from  operation  of  Copyhold  Act,  1841 .  .367. 

CORPORATION. 

Agent  may  be  appointed  for,  under  Copyhold  Act,  1841.  .301. 
Appointment  of  steward  by,  must  be  by  deed,  216. 
Cannot  hold  copyholds,  24. 
Consent  of,  when  requisite  to  commutation  or  enfranchisement, 

311. 
Included  in  word  **  person"  in  copyhold  acts,  368. 
Heriot  may  be  payable  on  death  of  head  of,  128. 

See  EkxjLESiASTicAL  Corporation. 

COSTS. 

Of  action  or  case,  on  appeal  from  decision  of  commissioners, 
329. 

Of  proceedings  under  Copyhold  Act,  1841,  may  be  appor- 
tioned by  valuers,  if  so  instructed  by  commissioners,  318. 

Of  valuations,  apportionments,  and  schedules  how  and  by 
whom  to  be  paid,  320. 

Disputes  as  to,  to  be  settled  by  commissioners,  321. 
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COSTS— eoiiHnued. 

Aiteodioff  commissioDera'  determiDation  of  dispates  respeeting 
maDonal  rights,  how  reeoverable,  326. 

When  recoverable  by  action,  348. 

Evidence  of  amount  of  such  coets,  349. 

May  be  charged  on  lands  by  tenant  having  a  limited  interest 
(with  consent  of  commissioners),  350. 

To  bear  interest  at  four  pounds  per  cent.,  id. 

To  be  paid  off  in  twenty  vears,  id. 

May  be  charged  by  simple  entry  on  court  rolls,  td. 

Recovery  of,  by  tenant  being  trustee,  349, 380. 

Not  due  or  recoverable  until  certified  by  commissioners  or 
assistant  commissioner,  400,  419. 

Of  transfer  of  enfranchisement  monies  of  ecclesiastical  corpora- 
tions may  be  ordered  to  be  paid  by  Court  of  Chancery,  417. 

Sm  EzPSNBES  j   FlES. 

COVENANT. 

By  copyholders  in  leases,  the  effect  of,  159 — 161. 
Surrenderee  of  covenantee  may  maintain  action  on,  162. 
Lessee  held  to  be  liable  on,  before  lease  was  granted,  x<L 

COURT  ROLLS. 

Copyholder  interested  in,  195. 

Parties  interested  in  copyholds  entitled  to  inspect,  id. 

Production  of,  may  be  forced  under  Copyhold  Act,  1852.  .id., 

387. 
Mandamus  will  be  granted  to  allow  inspection  of,  195a 
Evidence  against  lord  and  tenants  of  manor,  232. 
Evidence  of  matters  not  entered  in,  235. 
Copies  of,  when  evidence,  236,  237. 
Mistake  in  entry  in,  may  be  rectified,  238. 
How  far  purchaser  of  copyholds  is  affected  by  notice  of  contents 

of.  247. 
Purchaser  entitled  to  copies  of,  id. 

Not  entitled  to  covenant  for  production  of  copies  of,  248. 
Surrenders  and  wills,  and  grants  and  admittances,  to  be  entered 

on,  although  no  homage  present,  362. 
Production  of,  or  of  copies  of,  may  be  ordered  by  commissioners, 

387. 
Inspection  of,  may  be  ordered  by  commissioners,  when,  395. 
To  be  handed  over  to  commissioners,  when,  id. 
Fees  for  inspection  of,  may  be  fixed  by  commissioners,  id. 
Copies  of  entries  on,  when  to  be  evidence,  410. 

Su  Mandamus. 

COURTS. 

Baron,  incident  to  manor,  25. 

Of  whom  composed,  id. 

Must  be  held  before  not  less  than  two  free  suitors,  id. 
Customary,  relating  to  copyholders,  td. 

Entry  of  proceedings  at,  26« 

Where  to  be  held,  id. 

Grants  and  admittances  may  be  made  out  of,  id^  361. 
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COURTS— conttnti«d. 

What  things  must  be  done  at,  26.  n.  {g), 
Iday  be  held  by  lord  or  steward,  aUhongh  no  copyholders 
piesent,  360. 

CROWN. 

Grant  by,  held  not  to  pass  inclosed  waste  in  possession  of 
strangers,  39. 
« May  direct  execution  of  trusts  of  escheated  lands,  142. 
EnfranchisemeDt  by,  may  be  presumed,  257. 
Copyholds  held  of  manors  of,  may  be  enfranchised,  251 ,  n.  (/  ). 
Certain  general  provisions  of  Copyhold  Act,  1841,  extends  to 

manors  of,  366. 
Manors  of,  exempted  from  other  provisions  of  same  act,  id. 
Names  of  manors  belonging  to,  460-^63. 

CURTESY  OF  ENGLAND. 

Depends  upon  custom  of  particular  manor,  72. 

Quantity  and  duration  of  estate  by,  regulated  by  custom,  id. 

When  husband  may  enter  in  respect  of,  73. 

Upon  what  estates  of  wife  it  attaches,  id* 

Trust  estates  generally  subject  to,  74. 

Heiiot  when  due  in  respect  of  estate  by,  129. 

When  custom  as  to,  to  cease  after  commutation,  357. 

When  to  cease  after  enfranchisement,  358,  403. 
Law  of,  applicable  to  freeholds  to  apply  to  enfranchised  copy- 
holds, id. 

Except  in  certain  cases,  357,  403. 

CUSTOM. 

To  grant  waste  lands  by  copy  may  be  good,  10. 

For  victuallers  to  erect  booths  on  common,  12. 

Warranting  grants  of  a  larger  estate  includes  power  of  granting 

less.  22. 
Copyholds  upheld  and  governed  by  particular,  40. 
Multiplicity  and  uncertainty  of  customs  affecting  copyholds,  id. 
Particular,  must  be  specially  pleaded,  41. 
What  necessary  to  constitute  good,  id. 
Commencement  of,  carried  back  to  time  of  Rich.  1 .  .42. 
When  considered  unreasonable,  43. 
As  to  steward  of  manors,  id. 

Of  tenants  to  have  right  of  common  on  lord's  waste,  44. 
Copyholders  in  fee  may  have  right  to  timber  by,  id. 
For  admittance  of  grantee  during  grantor's  life  good,  45. 
How  to  be  construed,  id. 

May  be  good,  although  it  diminishes  lord's  profit,  id. 
Respecting  alienation  by  married  women,  «d«,  46,  464. 
As  to  grinding  corn  at  lord's  mill,  46. 
As  to  descent  of  copyholds,  47^52. 
In  derogation  of  common  law  construed  strictly,  49. 
Evidence  of,  as  to  dcM^nt,  51. 
Rule  in  equity  as  to  descents  by,  t<2. 

y2 
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CUSTOM— continued. 

Whether  negative  against  sanender  to  ase  of  will  vafid,  SS. 
Right  of  equitable  owner  to  devise  not  controlled  by,  id. 
Various  as  to  copyholds  for  lives,  59. 
For  copyholder  for  life  to  nominate  his  successor  valid,  60. 
Inconsistent  with  doctrine  of  resulting  trusts  unreasonable,  62, 

63. 
To  renew  copyholds  for  lives,  how  supported,  65. 

Evidence  of  right  to  renew,  66. 
Freebench  depends  upon,  68. 
Heriots  doe  by,  122. 
Various  customs  respecting  heriots,  id. 
Void  customs  as  to  heriots,  123. 
As  to  leases  of  copyholds,  153, 154. 
In  respect  of  catting  timber  upon  copyholds,  174,  176. 

Of  woiking  mines,  182, 183. 
As  to  appointment  of  guardian  by  lord,  197. 

Of  committee  of  estate  of  idiots  and  lunatics,  199. 
Respecting  wreck,  205,  206. 
General  law  as  to  proof  of.  244. 
See  Lbass;  Mines;  Timb£R. 

CUSTOMARY  FREEHOLDS. 
Are  devisable,  53,  86. 
Where  such  tenure  called,  prevails,  79. 
Nature  of  tenure,  id. 
Lof  d  of  the  manor  has  freehold  in,  id. 

Differ  from  common  copyholds  in  certain  paiticulan  and  inci- 
dents. 80. 
Modes  of  alienation  of,  81. 
Heir-at-law  has  no  estate  until  admittance,  82. 

Cannot  maintain  ejectment  before  admittance,  id. 
Surrender  when  considered  necessary  in  alienation  of,  83. 
Case  as  to  custom  respecting  the  descent  of,  85. 
Passed  by  devise  under  the  denominatbn  of  copyholds,  86. 
Impediments  foimerly  existed  as  to  the  devise  of,  td. 
Are  within  the  copyhold  acts,  368,  399. 
Partition  of,  may  be  decreed  by  Court  of  Chancery,  360. 

D. 
DEATH. 

Of  commissioners  or  parties  interested  not  to  abate  proceedings, 

329. 
Of  parties  not  to  prevent  right  of  appeal,  id. 
Other  valuers  to  be  appointed  upon,  386. 

DEBTS. 

Liability  of  copyholds  to,  77. 

DECLARATION. 

To  be  made  by  commissioners  and  assistant  commissioners  be- 
fore acting,  299. 
Form  of,  id. 
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DECLARATION— continwed. 

To  be  made  by  valuers  under  Copyhold  Act,  1852,  beforie 
acting,  400. 
Form  of,  id. 
To  be  made  by  lord  or  steward  as  to  title  of  manor  before  en- 
franchisement, 396 
Making  false,  a  misdemeanor,  id.,  n.  (i). 

DEED. 

For  effecting  commutation  may  be  made  with  commissioners* 

consent,  336. 
The  like  as  to  enfranchisement  by  several  tenants,  342. 
For  effecting   enfranchisements,  may  be  in  form  prescribed 

by  Copyhold  Act,  1852.. 391. 

Or  in  other  form  with  comissioners'  consent,  id. 
To  take  effect  from  lord's  execution  of,  391. 
When  confirmed  by  commissiuners  not  to  be  impeached,  402. 
Errors  in,  may  be  corrected  by  commissioners  after  notice, 

wheu,  392. 
Form  of  enfranchisement,  413. 

DEODANDS. 

Which  sometimes  belonged  to  lord  of  manor  are  abolished,  207. 

DEPUTY  STEWARD. 

May  be  appointed  by  steward,  210. 

May  appoint  a  sub  deputy,  211. 
May  admit  copyholflers  out  of  manor  and  without  holding  court, 

26,213. 
Surrender  and  separate  examination  of  married  woman  valid 
taken  by,  although  a  minor,  217. 
See  Stiward. 

DESCENT. 

Of  copyholds  of  inheritance,  according  to  common  law,  unless 

vaned  by  custom,  47. 
Customary  modes  of,  except  in  Kent,  to  cease  on  commutation 

or  enfranchisement,  49,  357,  403. 
Construction  of  customs  respecting,  49 — 51. 
Rule  in  equity  as  to  customary,  51,  52. 

See  Borough  English  ;  Custom  ;  Gavelkind  ;  Kent. 

DEVISE. 

Right  of  equitable  owner  to  devise  copyholds  not  controlled  by 

custom,  52. 
By  heir-at-law  valid  before  admittance,  53. 
When  invalid  before  act  for  amending  law  of  wills,  id. 
Customary  and  copyhold  estates  devisable  without  surrender 

and  before  admittance,  id. 
When  testator's  copyholds  may  be  included  in  general  devise 

of  lands,  54. 
By  informal  wills  valid  before  Wills'  Act,  55. 
To  be  by  will  signed  by  testator  in  presence  of  two  witnesses,  id. 

See  Wills. 
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DISABILITIES. 

Payment  of  enfrancbiaeineDt  conBideratioii  when  lord  under, 
353.  354, 355.  378,  405. 

When  consideration  under  20^.  355.  407. 

Finet  due  from  pereons  nnder.  how  to  be  recovered.  337,  d. 

Parties  acting  for  persons  under,  and  paying  fines,  bow  to  be 
reimbursed.  338,  n. 

Forfeiture  not  to  be  incurred  by  persons  under,  for  not  appear- 
ing to  be  admitted,  or  refusing  to  pay  fines,  id. 

Fines  not  warranted  may  be  disputed  on  behalf  of  persons 
under,  id. 

Notice  to  be  given  to  persons  under,  when,  341. 

Consent  to  lease  by  ecclesiastical  corporations  on  behalf  of 
persons  under,  156. 

Execution  of  reference  to  arbitration  on  behalf  of  persons  under, 
310,  n. 

DISPUTES. 

May  be  determined  by  commissioners  (except  as  to  mines),  326. 
As  to  expenses  of  enfranchisement  under  Copyhold  Act,  1852 
..401. 

DISTRESS. 

Commutation  rent-charge,  recoverable  by,  332. 

Power  to  take  possession  in  case  of  insufficient,  id. 

Interest  on  enfranchisement  consideration  charged  on  land,  re- 
coverable by,  346. 

General  expenses  of  commutation  and  enfranchisement,  re- 
coverable by.  348. 

Costs,  charges  and  expenses  of  trustees,  recoverable  by,349,380. 

Interest  payable  on  gross  sum  awarded,  recoverable  by.  400. 

Reservation  of  right  of,  reserved  to  reversioner  on  lease,  374, 375. 

DOWER. 

Law  of,  to  apply  to  copyholds  after  commutation  or  enfran- 
chisement, when,  357,  358,  403. 
See  Freebbnch. 

DRAINAGE. 

Charges  or  rent-charges  under  statutes  for.  to  have  priority  over 
charges  under  Copyhold  Act,  1852.. 390. 


E. 

ECCLESIASTICAL  CORPORATIONS. 

What  consent  to  be  required  in  case  of  agreements  affecting,  311. 
May  refer  questions  of  boundary  to  arbitration.  309. 

What  consent  necessary  in  case  of,  310. 
Within  the  Copyhold  Act,  1852.. 411. 
Consent  required  to  leases  granted  by,  155. 
Meaning  of  expression  **  ecclesiastical  corporation  "  in  Church 
Estates  Improvement  Act,  427. 
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ECCLESIASTICAL  CORPORATIONS— cwitinnwi. 

With  appToval  of,  churcb  estate  commissioners  may  sell,  en- 
franchise or  exchange  church  lands,  or  purchase  the  interests 

of  other  lessees,  42 1 . 
Provision  for  apportionment  of  rent  on  surrender  to,  of  part  of 

lands  coropniBed  in  any  lease,  422. 
Conveyances  by  or  to,  to  be  sufficient  if  confirmed  by  church 

estate  commissioners,  423. 
Monies  received  by  or  payable  to,  how  to  be  applied,  424. 
Monies  applicable  to  the  purchase  of  lands  for  use  of,  may  be 

applied  in  purchasing  interests  of  lessees  or  in  payments  for 

equality  of  exchange,  425. 
How  leases  of  lands  acquired  by,  under  act  14  &  15  Vict.  c.  104, 

may  be  made,  426. 
Provisions  of  the  copyhold  acts  declared  to  be  applicable  to 

lands  holden  of,  415. 
Commutations  and  enfranchisements  made  by,  in  consideration 

of  limited  interests,  confirmed,  416. 
Lands  held  for  lives  or  years  of  any  manor  belonging  to,  not  to 

be  hereafter  dealt  with  under  copyhold  acts,  id. 

Except  as  to  proceedings  pending  before  4th  August,  1853, 
419. 
Consideration  money  for  enfranchisements  of  copyholds  by,  how 

to  be  applied,  416. 
Powers  of  trustees  appointed  by  copyhold  oommissioners  on 

behalf  of,  417. 
Trustees  possessing  monies  for  enfranchisements  of  manorial 

rights  of,  to  transfer  same  to  ecclesiastical  commissioners,  418. 

ELEGIT. 

Copyholds  are  liable  to  be  taken  upon  writ  of,  77. 
Saving  of  lord's  right  when  copyholds  are  taken  upon  writ  of, 
78. 

EN  FRANCHISEMENT. 
At  Common  LavOf 

Not  taken  away  by  copyhold  acts,  249,  359,  412. 

Is  the  change  of  base  tenure  into  free,  249. 

Annihilates  the  copyhold  tenure,  id. 

Is  effected  by  the  lord's  conveyance  of  freehold  interest  to 

tenant,  250. 
Lord  must  be  owner  in  fee  in  order  to  effect,  id. 
Has  been  impeded  in  consequence  of  lord  having  only  limited 

interest,  id. 
Investigation  of  lord's  title  necessary,  251. 
Power  to  effect,  given  by  several  statutes,  id.  n.  (/). 
Title  to  copyholds  governed  by  lord's  title  after,  252. 
Necessity  of  double  investigation  of  titles  after,  id. 
May  be  made  to  heir  before  his  admittance,  id. 

To  person  erroneously  admitted,  253. 
May  be  effected  by  conveyance  in  fee  of  freehold  interest  to 

copyholder  having  partial  interest,  id. 
Party  receiving,  when  a  trustee  for  others,  id. 
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ENFRANCHISEMENT— continued. 

Will  bar  estates  tail  subsisting  in  copyholds,  254. 

Whether  effected  by  lord's  release  of  bis  seignorial  rigbis,  255. 

CoDsequeDces  of,  256. 

Right  of  escheat  cannot  be  reserved  on,  k^. 

Extinguishes  rights  of  common,  when  and  when  not,  id. 

By  the  crown,  may  be  presumed  from  long  enjoyment,  257. 

Voluntary^ 
May  be  effected  under  Copyhold  Act,  1841 .  .269. 
Meaning  of  term,  in  Copyhold  Act,  1841 .  .368. 
Lord  and  tenants,  with  commissioners'  consent,  may  enter  into 

agreement  for,  269,  339. 
May  be  effected  by  schedule  of  apportionment,  340. 
When  six  or  more  or  all  tenants  of  a  manor  agree,  269,  340. 
How  and  by  whom  such  schedule  is  to  £s  prepared,  269, 
340. 
Notice  in  writing  of,  when  to  be  given  to  persons  in  remainder, 

270,341. 
What  consideration  to  be  made  for,  270,  370,  371,  382. 
May  be  made  by  deed,  when,  271,  342. 
Commissioners  to  be  satisfied  as  to  lord's  title  before  assenting 

to,  342. 
Payment  of  consideration  for,  may  be  deferred,  271,  343. 
After,  lands  not  to  be  subject  to  incumbrances  affecting  manor, 

272,  347. 
Power  to  mortgage  for  raising  consideration  for,  272,  352. 
Consideration  for,  to  whom  to  be  paid,  372,  352. 
After,  lands  enfranchised  to  be  freehold,  273,  358. 
Expenses  of,  how  to  be  paid,  275,  347,  348. 

Schedule  of  Apportionment, 

When  six  or  all  tenants  of  a  manor  agree,  340,  376. 

To  be  prepared  by  steward  if  not  agreed  upon  between  lord 
and  tenants,  340. 

To  be  confirmed  by  commissioners,  id. 

To  state  enfranchisement  consideration,  period  of  payments, 
&c.,  id. 

To  contain  apportionment  of  sum  (if  any)  to  be  paid  to  the 
steward  for  compensation,  id. 

When  enfranchisement  effected  by  such  schedule,  the  commis- 
sioners (if  requested)  to  satisfy  themselves  of  lord's  title  to 
the  manor,  342. 

Expenses  of,  how  to  be  borne  by  lords  and  tenants,  347. 

Coruideration  under  Copyhold  Acts,  1841 — 1844. 
May  be  deferred  in  certain  cases  until  the  next  event  at  which 

a  fine  would  be  payable,  343. ' 
To  be  then  payable,  with  such  addition  as  commissioners  may 

think  fit,  344. 
When  payable,  lord  to  be  entitled  to  rents  and  profits  of  the 

land,  and  may  proceed  to  obtain  possession,  except  in  certain 

cases,  id. 
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ENFRANCHISEMENT— con/inttcd. 
Remedies  for  recovery  of,  345. 
May  (in  certain  cases)  be  charged  on  lands  affected  by  enfran- 

cnisemeDt  for  fourteen  years,  or  if  by  a  tenant  for  life,  for  his 

life  and  one  year  longer,  id. 
Number  of  years  or  period  to  be  inserted  in  apportionment,  and 

DO  proceedings  to  be  taken  during  such  period  to  enforce 

payment,  id. 
Interest  at  41,  per  cent,  per  annum  to  be  paid  on  such  deferred 

consideration  money,  346. 
Remedy  for  recovery  of  such  interest,  id. 
When  payment  of,  deferred,  and  lord  of  manor  shall  be  tenant 

for  life  only,  how  and  when  and  in  what  proportions  to  be 

paid,  id. 
Immediately  after  enfranchisement,  land  to  be  charged  with 

consideration  money  and  interest  from  day  mentioned  in  ap- 
portionment, as  mortgage  in  fee,  350. 
Power  of  distress  to  recover  interest  on,  351. 
To  be  a  first  chai^  on  the  lands,  id. 
Except  as  to  titha  rent  charge,  id. 
Tenant  may  mortgage  lands  for  a  term  of  years  for  the  purpose 

of  raising,  352. 
Such  mortgage  to  have  same  priority  as  original  charge,  id. 
To  be  paid  to  the  lord,  his  heirs  and  assigns,  where  he  is  entitled 

absolutely^  or  as  trustee,  and  can  give  a  full  discharge,  id. 
When  lord  has  a  limited  estate,  or  is  under  disability,  how  to  be 

paid  if  above  200/.,  353. 
Other  provisions  as  to,  378. 
When  less  than  200/.,  and  above  20/.,  how  to  be  paid,  354. 
When  under  20/.,  how  be  paid,  355. 
Questions  concerning  application  or  investment  of,  to  be  decided 

by  commissioners,  id. 
When  paid  to  a  lord  not  entitled  to  receive  the  same,  to  remain 

a  charge  on  the  land  for  person  entitled,  id. 
Receipts,  and  evidence  of  payment  of,  356. 
Lands  enfranchised  to  be  subject  to,  after  enfranchisement,  358. 
May  be  an  annual  rent  in  fee  to  be  charged  on  lands  enfran- 
chised, 370. 
Such  rent  may  be  granted  to  party  enfranchising,  371. 
When  a  conveyance  of  lands,  or  a  right  to  mines  or  in  waste, 

id,,  382. 
Annual  rents  granted  as,  to  be  first  charges  (excepting  tithe 

rent  charge),  373. 
May  be  applied  \n  payment  of  fee  farm  rent,  or  other  charge, . 

on  lands  enfranchised,  376. 
Remainder  of,  how  to  be  applied,  377. 
Payment  of,  when  lord  has  a  limited  interest,  378. 

Compulwry, 
May  be  required  by  lord  or  tenant  of  lands  on  admittance  after 
1st  July,  1853. 276, 384. 
On  a  subsequent  admittance,  276,  385. 

T  5 
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HerioU  for  freehold  lands  may  be  subject  of,  277,  999. 
Mode  of  effectiog,  277,  384. 

Froceedings  for,  may  be  suspended  by  commissioners,  277, 403. 
Consideration  for,  how  to  be  ascertained,  277,  385. 
Appointment  of  valuers  for  settling  consideration  for,  277, 278, 

385. 

Commissioners'  instructions  as  to,  279,  455 — 457. 
Consideration  for,  when  efiected  at  tenants*  instance,  282, 388. 

At  lord's  instance,  id. 
With  commissioners'  consent,  may  be  for  other  considerations, 

282.  389. 
Form  and  efiect  of  deed  for  effecting,  391. 
Expenses  of  proceedings  for,  how  to  be  borne,  289,  290,  400, 

401. 
Effect  of.  290,891. 

See  AwABo ;  Expenses. 

Consideration  under  Copyhold  Act,  1852, 
How  to  be  ascertained,  385. 
When  enfranchisement  required  by  tenant,  388. 

By  lord,  id, 
What  it  may  be,  with  commissioners'  consent,  id. 
May  be  charged  for  ten  years  on  lands  enfranchised,  391. 
Oo  nonpayment  of,  loid  may  take  possession,  393. 
In  respect  of  the  steward's  fees,  394. 
Interest  due  in  respect  of,  recoverable  by  distress,  400. 
Payment  of,  in  case  of  lord  having  limited  interest,  or  under 

disability,  405. 
When  under  20/.,  407. 
See  Cbabgb  ox  Lands. 

By  Eecleiiastical  Corporations, 

With  approval  of  Church  Estate  Commissioners,  may  be  made, 
421. 

Assurance  for  effecting,  to  be  sufficient  when  confirmed  by 
Church  Estate  Commissioners,  423. 

Monies  arising  from,  how  applicable,  424. 

Copyhold  acts  applicable  to  cases  of,  415. 

Made  in  consideration  of  surrender  of  limited  interests  con- 
firmed, 416. 

Not  to  be  effected  after  4th  August,  1853^  in  respect  of  copy- 
holds held  for  lives  or  years,  where  no  right  of  renewal,  id. 

Proceedings  for  effecting,  pending  4th  August,  1853,  may  be 
completed,  419. 

Consideration  money  for,  bow  to  be  applied,  416. 

See  Church  Estate  Commissioners  ;  Ecclesiastical  Cor- 
porations; Trustees. 

ENTAIL. 

Copyholds  subject  to,  by  custom,  56. 

May  be  entailed  in  equity,  57. 
Right  to  bar,  cannot  be  restrained,  id. 
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ENTAIL— e<m«mti«d. 

Modes  of  barring,  before  abolition  of  recoveries,  57* 
Barred  by  enfraDchiseineDt,  254. 
In  copyhold^  to  be  barred  by  surrender  or  deed,  58. 
Qaasi,  in  copyholds  for  lives,  not  barred  by  remainder-men 
without  consent  of  tenant  for  life,  464,  465. 
See  Conditional  Feb. 

ENTRY. 

Power  of,  given  to  owner  of  rent-charge  in  default  of  payment, 
333. 

Extension  of,  383. 

For  effecting  purposes  of  Copyhold  Act,  1852.  .388. 
Power  of,  given  to  lord  for  recovery  of  enfranchisement  con- 
sideration, 393. 

EPISCOPAL  AND  CAPITULAR  ESTATES. 

Act  for  the  management  and  improvement  of,  in  England,  421 
—427. 

See  Church  Estate  Commissioners  \  Ecclesiastical  Cor- 
porations. 

ERRORS. 

lo  agreement,  valuation,  assessment,  schedule  or  apportionment 
may  be  corrected  by  Commissioners  with  consent  of  parties, 
323. 

Id  award,  deed  of  enfranchisement  or  charge  under  Copyhold 
Act,  1852,  may  be  corrected  when,  284,  392. 

ESCHEAT. 

How  affected  by  copyhold  acts,  139. 

Meaning  of  the  term,  id. 

Caused  by  failure  of  heirs  or  commission  of  crime,  140,  14L 

Upon  what  principle  founded,  140. 

Instances  of,  not  very  unfrequent,  141. 

Difficulty  in  ascertaining  lord  of  the  fee,  id. 

What  advantage  in  respect  of,  will  accrue  to  copyholders  by 

enfranchisement,  142. 
Crown  may  direct  execution  of  trusts  of  escheated  lands,  t<f. 
Lord  taking  by,  subject  to  tenants'  incumbrances,  143, 145. 
Lord  of  manor  bound  by  trusts  entered  in  court  rolls,  144. 
Lands  taken  on,  subject  to  debts  as  against  lord,  145. 
Lord  taking  by,  may  redeem  mortgage,  id. 
Is  subject  to  tenants'  leases,  146. 

lo  tenants'  disposition  by  will,  id. 
Court  of  Chancery  may  make  orders  as  to  lands  of  which 

trustee  shall  die  seise(f  intestate  and  without  an  heir,  id. 
In  the  case  of  mortgagee's  death  intestate  without  an  heir, 
147. 
Latids  vested  in  trustee  or  mortgagee,  on  his  attainder  not 

subject  to,  151. 
Beneficial  interest  of  trustee  or  mortgagee  subject  to,  id. 
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EVIDENCE. 

Respecting  reanors  by  repuUtioo,  37,  38. 

Of  cuBtomary  descent,  51. 

Of  custom  to  renew  copyholds  for  lives,  66. 

Court  rolls  are,  against  lord  and  tenants  of  manor,  232. 

Entries  in,  when  admissible,  id 
Entries  in  books  of  steward  wben  admissible,  233. 
Of  custom,  as  to  freebench,  234. 
As  to  rights  of  common,  id. 
Drafts  of  court  rolls  when  admissible,  235. 
Copies  of  court  rolls  when  admissible,  236. 
Of  determination  of  copyhold  interest,  237. 
Receivable  to  correct  mistaken  entry  in  court  rolls,  238. 
Agreement  between  lord  and  tenants  as  to  customs,  id. 
Ancient  presentment  by  homage  in  form  of  book  admissible, 

241. 
Of  reputation  when  receivable,  id. 

In  questions  of  customs— boundary  of  manors — and  what 
parcel  of  manor,  242. 
Commission  not  issued  under  proper  authority  not  admissible, 

id. 
Award  of  arbitrator  rejected  as  proof  of  reputation,  243. 
Declarations  respecting  rights  of  common  when  inadmis^ble, 

243,  244. 
Of  customs,  244. 
Twenty  years'  usage,  245. 
Of  custom  of  adjoining  manors  inadmissible,  id. 
Affecting  an  entire  district  or  manor  admissible,  246. 
In  case  of  contiguous  manors,  247. 
Confirmation  of  instruments  by  commissioners  of  whatj  to  be 

evidence,  291,  402. 
Agreements,  awards,  and  other  instruments,  when  sealed  by 

commissioners,  to  be,  296. 
Certificate  of  commissioners  as  to  expenses  when  to  be,  before 

justices  of  peace,  348. 
In  actions,  id. 

As  to  expenses  payable  to  trustees,  349. 
Memorandum  of  steward  as  to  payments,  when  to  be,  356. 
Giving  false,  to  be  perjury,  364. 

Altering  or  refusing  to  produce  documents  a  misdemeanor,  id. 
Copies  and  extracts  of  award  registered  at  office  of  commis- 
sioners to  be,  410. 
Recital  or  endorsement  under  commissioners'  seal  to  be  evidence 

of  their  consent,  when,  419. 
Memorandum  of  Ecclesiastical  Commissioners  when  to  be,  of 

payment,  conveyance,  or  transfer,  id, 

EXCHANGE. 

Of  church  lands  may  be  made  by  eccle»astical  corporationd 

with  approval  of  Church  Estate  Commissioners,  421. 
Power  to  apply  money  for  equality  of,  425. 
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EXPENSES. 

Of  lords  and  tenants  at  manorial  meetings,  by  whom  payable, 

303. 
Travelling,  of  officers  employed,  to  be  paid  out  of  consolidated 

fund,  298. 
Of  commutation,  may  be  provided  for  by  agreement  subject  to 

approbation  of  commissioners,  305. 
Of  steward  for  ascertaining  ages  of  tenants,  how  to  be  paid,  315. 
Of  witnesses  and  production  of  documents,  bow  to  be  paid,  331. 
Of  commutation  under  Copyhold  Act,  1841 ,  how  to  be  paid,  320. 
Tenant  or  occupier  paying  expenses  chargeable  on  the  land, 

may  deduct  the  same  in  accoaot  with  his  landlord,  331. 
Of  trustees,  how  to  be  recovered,  349,  380. 
Disputes  as  to,  to  be  determined  by  the  commissioners  or  assis- 
tant commissioners,  349. 
Of  valuations,  and  general  expenses  of  commutation  or  enfran- 
chisement, how  to  be  paid,  347. 
In  case  of  dispute  concerning,  commissioners  to  certify  amount 

to  be  paid  by  and  to  each  person,  348. 
Recoverable  before  two  justices  by  distress,  &c.,  id. 
Exceeding  40s.  recoverable  in  an  action  of  debt,  when,  id. 
May  be  charged  by  tenants  having  limited  interests  on  their 

lands,  350. 
May  be  charged  by  lord  of  a  manor  having  limited  interest,  or 

being  a  trustee  on  the  manor,  id. 
One-twentieth  part  of  such  expenses  to  be  paid  off  annually,  id. 
Expenses  charged  to  bQ  first  charges,  except  tithe  rent-charge, 

351. 
Approval  of  the  commissioners  or  an  assistant  commissioner, 

when  required,  id. 
Of  investigating  lord's  title  to  manor,  how  to  be  paid,  342. 
Of  lord  having  only  a  limited  estate,  or  being  a  trustee,  how  to 

be  paid,  343. 
Of  identification  of  copyholds,  how  to  be  paid,  397. 

Under  Copyhold  Act,  1852,  to  be  paid  by  party  requiring 

enfranchisement,  400. 
Not  recoverable  unless  amount  of,  certified  by  commissioner 
or  an  assistant  commissioner,  id.,  401,  419. 
How  to  be  borne  by  lord  having  limited  interest  or  being  trustee 

of  manor,  401. 

By  tenant  having  limited  interest  in  lands  enfranchised,  or 

being  trustee  thereof,  id. 
May  be  charged  on  enfranchised  lands,  how,  402. 

See  Charob  on  Lands;  Costs;  Fees. 

EXTENT. 

Copyholds  not  subject  to  writ  of,  77. 

EXTINGUISHMENT. 

Of  copyhold  interest  by  its  being  transferred  to  lord,  33. 

By  what  means  effected,  id,,  34. 

Held  not  to  be  effected  under  special  circumstances,  34. 


FAIRS  AND  MARKETS. 

^         .         s  aad  raoiaTed,  id. 
RigDti  reipeciiDg,  ddi  aOecled  b;  copyhold  acti.  except  1^ 

■greemoDt,  359.  410. 
CuiUni  10  «racl  boolhi  for  hoUiug,  13. 

FEALTY. 

Tba  oalb  UkoD  on  (dmiiuoce  of  teniDt,  138. 
Ii  usually  respilad,  id. 
FEES. 

Scale  of,  payable  to  iteward  may  be  fixed  b;  agTeemeiit  for 
commuUlian.  305. 

Id  the  case  of  Tolanlarj  commuUlion,  334. 
To  whom  payable  under  Copjfaold  Act,  IB41..3S6. 
What  to  be  pijable  lo  Ueward  und«r  Copvhald  Act,  1852.. 

384,286.394. 
For  ioipeclion  of  court  rolls  may  be  filed  by  commisaioner, 

So  Costs)  Ezfekies  ;  StewaKD. 


Stt  FoHTEnnBg. 

FELONS'  GOODS. 

May  beioDg  to  lord  of  manor,  207. 
FINE. 

When  payable  on  tbs  change  of  the  lord,  88. 

DefioilioD  of,  nhen  payable  by  lenanta  on  admiltaoce,  id. 

PrimdfaeU  uDCerUm.  89. 

May  he  cenaia  of  arbitrary,  ii. 

Custom  10  calculate  fine  io  inference  to  purehaae-mooey  iora- 

ml  of,  to  be  delermmed  by  court  rollg,  90. 

■arj,  not  to  exceed  two  yean'  improved  yaloe  of  copy- 

reserted  not  conctuaiie  evidence  of  value,  ii. 
MioD  10  be  made  for  quit  rents  and  repaiia,  id. 
her  drainage  rate  to  be  deducted,  91. 
^ry,  impede  improvement  of  lauds,  id. 

auewed  by  lord  or  steward.  92, 

against  unreasooable,  not  granted  by  chancery,  id. 

aasessed  for  each  tenement,  id. 
ns  msy  exist  for  asfessmeDt  of,  93. 
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FINE —  continued. 

Not  recoverable,  unless  regularly  assessed,  93. 
Action  for,  to  be  broaeht  within  six  years,  id, 
May  exceed  two  years  value  in  certain  cases,  94. 

Where  fine  is  payable  only  on ^rtt  purchase,  id. 

On  the  regrant  of  lands  escheated,  95. 

On  copyholds  for  lives  where  no  right  of  renewal,  id. 

In  retpeet  of  what  Interestt  payahUt 

On  admittance  of  joint-tenants,  95. 

l^ot  payable  on  death  of  one  of  joint- tenants,  96. 

£fiect  of  disclaimer  by  one  of  several  joint-tenants,  id. 

Cases  as  to  the  fine  payable  by  several  joint-tenants,  97. 

One  dae  on  admittance  of  coparceners,  98. 

Payable  on  adi^ittance  of  representatives  of  coparceners,  id. 

Tenants  in  common  to  pay  several  fines,  99. 

When  payable  in  respect  of  freebench.  100. 

Payable  on  admittance  of  tenant  for  life  and  those  in  remain- 
der, 101. 

Remainder-man  by  custom  may  be  liable  to  payment,  not- 
withstanding admittance  of  particular  tenant,  103. 

Payable  on  admittance  of  alienee  of  estate  in  remainder,  104. 

Lord  may  refuse  to  accept  surrender  until  payment  of,  105. 

Payable  in  respect  of  reversion  in  fee  which  descended  on  tenant 
for  life,  id. 

Payable  on  admittance  to  term  for  years  created  by  surrender 
or  devise,  id. 

Not  payable  by  mere  donee  of  power,  106. 

Surrenders  to  uses  with  the  object  to  postpone  payment  of,  107. 

L4>rd  held  to  be  justified  in  refusing  to  accept  surrender,  which 
would  have  the  effect  of  depriving  him  of,  108. 

Not  payable  on  release  of  right,  110. 

Payable  by  trustees  taking  the  legal  estate,  1 10. 

Not  considered  as  part  **  of  expenses  of  executing  will,"  when, 
id. 

When  not  payable  when  no  admittance  necessary.  111. 

Payable  on  admittance  of  mortgagee,  112. 

On  readmittance  of  mortgagor,  id. 

Payable  by  devisee  of  testator  who  was  not  admitted,  114. 

On  transfer  of  copyholds  to  new  trustees,  115. 

On  admittance  of  purchaser  of  bankrupt's  copyholds,  117. 
Of  purchasers  of  insolvent's  copyholds,  1 18. 

Refusal  to  pay,  when  a  cause  of  forfeiture,  166. 

To  be  payable  on  agreement  for  commutation,  303. 

May  be  payable  on  death  or  alienation  or  other  fixed  period, 
305. 

May  be  subject  to  increase  or  diminution,  id. 

To  be  valued  according  to  price  of  corn,  306. 

On  commutation  may  be  fixed  in  money,  either  variable  with 
price  of  corn  or  not,  407. 

Lands  to  be  discharged  from  payment  of,  when,  323. 

How  to  be  valued  in  reference  to  prices  of  com,  324. 
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To  whom  to  be  payable,  325. 

May  be  payable  in  case  of  voluntaiy  commulatMNi,  335. 

On  coiDmnUtioa,  how  recoverable,  336. 

How  to  be  demanded  by  lord  in  case  of  admittance  of  ptnom 

onder  disabilities,  337,  n. 
How  to  be  reimbursed  to  persons  paying  on  behalf  of  persons 

under  disabilities,  338,  n. 
Forfeiture,  when  not  to  be  incurred  for  non-payment  of,  id. 
Not  warranted  by  custom,  may  be  controverted,  when,  id. 
Apportionment  of,  on  subdivision  of  lands,  subject  to,  339. 
Value  of  tithes  and  rent-charge  to  be  deducted  from,  in  case  of 

merger  under  the  tithe  acts,  393,  n.  (n). 

FISH,  FISHING,  FISHERIES. 

Rights  respecting,  not  affected  by  copyhold  acts,  except  by 
agreement,  359,  410. 

FORFEITURE. 

Copyholds  subject  to  various,  148. 

To  lord  of  manor  for  treason  or  felony,  id. 

Surrenderor  liable  to,  until  surrenderee's  admittance,  149. 

By  surrenderee  do  not  take  place  before  admittance,  id. 

Act  to  be  done  by  lord  for  vesting  estate  in  him,  150. 

Attainder  or  conviction  of  trustee  or  mortgagee  not  to  cause,  151. 

Beneficial  interest  of  trustee  or  mortgagee  subject  to,  id. 

For  alienation  contrary  to  custom  of  manor,  id. 

By  tortious  alienations,  id. 

By  making  leases  not  warranted  by  custom,  152. 

when  caused  by  leases,  159. 

Remainder-man  or  reversioner  cannot  take  advantage  of,  when, 

163. 
Incurred  by  waste,  voluntary  or  permissive,  163 — 164. 
For  non- performance  of  services,  165. 
For  refusal  to  pay  fines,  lt>6. 

To  pay  rent,  id. 
For  noD  appearance  to  take  admittance,  167. 
When  not  incurred  by  persons  under  disabilities,  168. 
Lord's  right  of  seizure  quousque  in  respect  of,  167 — 169. 
Must  be  presented,  when,  170. 
*  Act  of,  in  respect  of  one  tenement,  does  not  apply  to  other 

tenements,  id. 
By  what  act  dispensed  with,  id. 
What  lord  may  take  advantage  of,  172. 
Seizure  or  entry  for.  must  be  within  twenty  years,  173. 
When  Chancery  will  relieve  in  respect  of,  id. 

See  Lease-,  Mines;  Timber;  Waste. 

FORM. 

Proceedings  not  to  be  quashed  for  want  of  365. 
Of  deed  of  enfranchisement,  391,  413. 
Of  certificate  of  charge,  392,  414. 
Of  transfer  of,  id. 
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FORMS. 

To  be  framed  and  circulated  bv  commissioDen,  308. 
Settled  by  commissionen,  432—454. 
Sm  Contents,  viii,  ix. 

FRANCHISES. 

Sometimes  annexed  to  manors,  206. 

Right  of  lords  to,  not  affected  by  copyhold  acts,  except  by 
agreement,  359«  410. 

FREEBENCH. 

Depends  upon  custom  of  particular  manor,  68. 

Varies  as  to  quantity  and  the  conditions  upon  which  it  is  held, 

id. 
Widow's  right  of  entry  in  respect  of,  id. 
When  ejectment  will  be  for,  id. 
Widow  of  tenant  in  tail  entitled  to,  69. 
Right  to,  generally  confined  to  estates  of  which  husband  died 

seised,  id. 
May  be  defeated  by  husband's  alienation,  id. 
Widow  of  unadmitted  purchaser  entitled  to,  id. 
Sometimes  attaches,  notwithstanding  husband's  alienation,  70. 
Does  not  attach  on  equitable  or  trust  estates,  71. 
How  affected  by  enfranohisement,  id. 

Right  to,  when  preserved  by  copyhold  acts,  71,  72,  357,  403. 
Fine  payable  in  respect  of  admittance  to,  100. 
Heriot,  when  due  in  respect  of  estate  by,  129. 
Evidence  of  custom  respecting,  234. 

When  barred  by  wife's  surrender  with  husband's  consent,  465. 
Customs  as  to,  to  cease  on  commutation,  356. 
On  enfranchisement,  403. 

FREEHOLD. 

The  effect  of  the  lord's  conveyance  of,  to  a  stranger,  30,  71. 

Conveyance  of,  to  stranger  does  not  operate  as  an  enfranchise- 
ment, 252. 

Copyhold  lands  after  enfranchisement  to  have  same  incidents 
as,  358,  403. 

AhbT  commutation,  the  same  modes  of  descent  and  the  same 
rights  of  dower  and  curtesy  to  attach  as  in  case  of,  356, 403. 

FREE  WARREN. 

Not  parcel  of  a  manor,  204. 

Will  not  pass  by  grant  of  manor  with  the  appurtenances  or 

by  words  of  general  import,  id. 
Rights  of,  not  affected  by  commutation  or  enfranchisement, 

except  by  agreement,  359,  410. 

FUTURE  USES. 

Surrender  of  copyholds  to,  107^109. 
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G. 
GAME. 

Rights  respecting,  not  included  in  copyhold  acts,  except  by 
agreement,  200,  359,  410. 

GAMEKEEPER. 

May  be  appointed  by  tnistee  of  a  manor,  201. 

May  be  appointed  by  lord,  202. 

Appointment  of,  to  be  registered  with  clerk  of  the  peace,  f d. 

Title  to  manor  in  questions  as  to  the  appointment  of,  203. 

GAVELKIND. 

Act  as  to  descents  extends  to,  47. 

Custom  of,  recognized  by  law,  id. 

Prevails  in  Kent  and  in  some  manors,  id. 

Peculiarities  of,  id. 

Custom  of,  to  cease  after  commutation  or  enfranchisement,  49, 

357.  358.  403. 
Custom  of,  preserved  in  Kent,  49,  357,  403. 

GRANT  OF  COPYHOLDS. 

Capacity  of  lord  to  make,  18,  19. 

By  lords  having  limited  interest  in  manor,  20,  21* 

May  be  made,  for  what  estates,  22. 

Out  of  manors  and  out  of  court,  36  L 

Sm  Common;  Lord;  Steward;  Waste  Lands. 

GJJARDIAN. 

By  custom  may  be  appointed  by  lord  for  infant  copyholder,  197. 
Who  to  be,  where  no  custom  to  appoint,  198. 
Take  no  interest  in  infant's  estate,  tii. 
The  duties  of,  id. 

Consent  of,  to  lease  by  lord,  being  a  minor,  156. 
To  act  for  infant,  when,  330,  342,  354,  355. 
Se9  Disabilities. 

HABERE  FACIAS  POSSESSIONEM,  110. 

Writ  of,  issuable  for  recovery  of  commutation  rent-cbaige,  333. 

HAWKING,  HUNTING,  &c. 

Rights  respecting,  not  affected  by  copyhold  acts,  except  by 
agreement,  359,410. 

HEIR. 

Admittance  of,  compellable.  167. 
Devise  by,  before  admittance,  53. 
When  lord  may  refuse  to  accept  surrender  by,  before  payment 

of  Ane.  105. 
Escheat  happens  for  want  of,  140. 

Death  of  trustee  or  mortgagee  intestate  and  without,  146,  147. 
Mandamus  will  lie  to  compel  lord  to  adroit,  225. 
May  accept  enfranchisement  before  admittance,  252. 

Ste  Descent. 
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HERIOTS. 

Meaning  of  tenn  "  heriot "  in  copyhold  acts,  119,  36B. 
Payable  in  respect  of  freehold  lands  of  manor  may  be  eztin- 

gnished,  1 19,  399. 
Hardship  and  inconvenience  of  claims  for,  120. 
Different  kinds  of,  id. 

Heriot  Service, 

An  incident  of  tenure,  121. 
Js  the  subject  of  distress,  id. 
How  reserved,  id. 
When  considered  as  rent,  122. 

Heriot  Cuttom, 

Not  necessarily  the  subject  of  distress,  121. 

Due  by  custom  from  tenants  of  manor,  122. 

Various  customs  respecting,  id. 

Void  customs  as  to,  123. 

Payable  for  each  tenement,  id. 

May  appertain  to  free  land,  124. 

Property  in,  not  vested  in  lord  before  his  election,  id. 

Pecuniary  composition  may  be  payable  in  lieu  of,  125* 

Cases  of  actions  respecting,  125,  126. 

Relief  in  equity  refused  in  respect  of,  127. 

Not  due  on  death  of  one  joint  tenant,  id. 

Due  on  death  of  one  tenant  in  common,  128. 

May  be  due  on  death  of  head  of  body  politic,  id. 

On  surrenderor*s  death  before  admittance  of  surrenderee,  id. 

Not  due  on  death  oifeme  copyholder,  id. 

Not  due  on  death  of  busbaod  seised  in  wife's  right,  id. 

When  due  in  respect  of  estates  by  curtesy  or  freebench,  129. 

Due  on  death  of  reversioner,  id. 

Not  due  on  death  of  equitable  owner,  id. 

Equity  refused  assistance  to  lord  in  respect  of,  id. 

Multiplication  of,  by  alienation  to  several  parties,  130. 

On  reunion  of  interest  in  several  tenements  in  one  owner,  mul- 
tiplication of,  ceases,  id,  131. 

Effect  of  reunion  after  severance  of  tenements  into  distinct 
parcels,  132. 

Not  extinguished  by  lord's  purchase  of  part  of  tenement,  id. 

When  due  from  alienor  and  alienee  of  parts  of  tenement,  133. 

Extinction  of,  by  tenement  being  united  with  manor,  id. 

Not  defeated  by  a  will  or  by  fraudulent  gifts  or  deeds,  id. 

May  be  the  subject  of  compulsory  commutation,  268,  303. 

Suits  and  differences  respecting  may  be  referred  to  arbitration, 
309. 

When  to  be  discharged  by  commutation,  323. 

To  be  taken  into  account  by  valuers,  392. 

In  respect  of  freehold  lands  may  be  extinguished,  277,  399. 

Voluntary  agreement  for  commutatidn  of,  may  be  made,  334. 

HOMAGE. 

Acts  and  instruments  to  be  entered  on  court  rolls  in  the  ab- 
sence of,  362. 
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HOMAGE— continiicd. 

Presentment  by,  not  necessary  to  validity  of  admittance,  362. 
Consent  of,  requisite  to  grants  of  common  by  lord,  363. 

Ste  PBniNTMlNT. 

HUSBAND  AND  WIFE.    Sm  Wife. 
IDIOTS.    Sm  Disabiutibs  ;  Lunatics. 

IMPROVEMENTS. 

Facilities  of  copyholds  for,  to  be  taken  into  consideration  by 

▼aluers,  392. 
Of  copyholds  impeded  by  arbitrary  fines,  91. 

Sm  vALuias. 

INCLOSURE  ACTS. 

Provisions  in,  respecting  copyholds,  15, 16. 

Construction  of  provisions  in,  respecting  the  right  to  mines, 

186—189. 
Right  of  lord  to  sport  over  allotments  not  reserved  by,  204. 
Sm  Allotmbnts. 

INCORPORATION. 

Of  subsequent  copyhold  acts  with  the  preceding,  379, 383,  412, 
420. 

INFANT. 

May  make  voluntary  grants  by  copy,  18. 

Who  to  be  substituted  for,  when  interested  in  commutation  or 

enfranchisement,  300. 
Guardians  to  act  for,  when,  330,  342,  354,  355. 

Sm  DrsABiUTiBs ;  Guaboian. 

INJUNCTION. 

In  equity  to  restrain  waste  by  copyholder,  178* 
Refused,  in  respect  of  mines,  on  the  ground  of  lord's  acqui- 
escence, 186. 
Granted  to  restrain  copyholder  from  taking  stone,  190. 

INSOLVENT  DEBTORS. 

Estate  of,  to  vest  in  assignees,  118. 

Assignees  of,  may  sell  copyholds,  id. 

Copyholds  belonging  to,  may  be  surrendered  to  purchasers,  id. 

Lord's  right  in  respect  of  copyholds  of,  not  prejudiced,  id. 

INSPECTION. 

Copyholders'  right  of,  as  to  court  rolls  of  manor,  195 — 197. 
6m  Court  Rolls  ;  Mandamus. 

INTEREST. 

Of  enfranchisement  consideration,  how  recoverable,  351,  352. 
May  be  recovered  by  distress,  like  rent,  400. 
See  Charob  on  Lands;  Distbbss. 
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INTERPRETATION  CLAUSE. 

In  Copyhold  Acts, 

Of  words  "  Enfranchisement/'  368. 
•'  Heriots,"  id. 

"  Land"  or  "  lands,"  id.,  379,  41 1, 
"  Lord,"  367,  41 L 
"  Manor,"  id. 

"  Person,'*  to  include  corporation,  368* 
"  Rents,"  id. 
"Steward." id.,  412. 
«  Tenant"  or  "  tenants,"  368. 
"  Valuers,"  411. 

In  Church  EUates  Improvement  Act, 

"  Ecclesiastical  Corporation,"  427. 
"  Lands,"  id. 
*'  Lease."  id. 
«<  Lessee,"  id. 


IRELAND. 

Copyhold  Act,  1841,  to  extend  to,  367. 

ISSUE  AT  LAW. 

Parties  dissatisfied  with  commissioners'  decision  may  appeal 

by,  327,  387. 
Proceedings  on,  327. 
Production  of  documents  on,  328. 


J. 

JOINT  STEWARDS. 

One  of,  may  hold  courts  and  do  ministerial  acts,  210. 

JOINT  TENANTS. 

Admittance  of  one  of  several,  95. 
On  death  of  one  of,  fine  not  payable,  96. 

nor  heriot  due,  127. 
Efifect  of  release  or  disclaimer  hj  some  of,  96. 
Amount  of  fine  payable  on  admittance  of  several,  97,  98. 
Surrender  to  use  of  will  by  one  of,  whether  a  severance  of 
joint  tenancy,  466. 

JUDGE  OF  SUPERIOR  COURTS. 

Time  and  place  of  trial  may  be  altered  by,  327. 
May  order  writ  to  be  issued  to  assess  arrears  of  commutation 
rent  charge,  332. 
Supersedeas  of  such  writ,  333. 
Declarations  by  commissioners  or  assistant  commissioner  to  be 
made  before,  299. 

JUSTICES  OF  THE  PEACE. 

Declarations  by  assistant  commissioner  may  be  made  before 
two,  299. 
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JUSTICES  OF  THE  PEACE~€o«ti»tMd. 

Declarations  by  a  valuer  or  umpire  may  be  made  before  one, 

314. 
May  issue  warrant  of  distress  for  recovery  of  expenses  incurred 

under  Copyhold  Act,  1841.. 348. 
Warrant  of,  when  to  be  evidence  of  amount  and  non-recoveiy 

of  such  expenses,  349. 
Declaration  by  valuers  to  be  made  before  one  of,  400. 
Limitation  of  actions  against,  364. 
Penalty  for  non-production  of  documents  may  be  recovered 

before,  387. 

K. 
KENT. 

Custom  of  gavelkind  in,  preserved,  49,  357,  403. 
Set  Gavelkind. 

L. 

LANCASTER  (DQCHY  OF). 

Certain  general  provisions  as  to  alienation  of  copyholds  extend 
to  manors,  parcel  of,  366. 
Exempted  from  other  provisions  of  Copyhold  Act,  1841,  id. 

LAND  TAX. 

Not  to  be  deducted  in  assessing  fines  arbitrary,  90. 
Enfranchisement  consideration  may  be  applied  in  purchase  or 
redemption  of,  353. 

LAND  OR  LANDS. 

Meaning  of  the  words  in  Copyhold  Acts,  368, 379,  411. 
In  Act  for  Management  of  Church  Estates,  427. 

LEASE. 

By  copyholder  not  warranted  by  custom  a  cause  of  forfeiture, 
162. 

Improvement  of  copyholds  impeded  by  want  of  power  to  grant, 
id. 

By  general  custom  may  be  granted  for  one  vear,  1 53. 

Made  with  lord's  licence  may  be  assigned  wiUiout  further  licence, 
id. 

Licence  to  grant,  liable  to  stamp  duty,  id. 

For  what  terms  graniable  by  custom,  154. 

Mandamus  refused  to  compel  lord  to  grant  licence  to  grant,  id* 

Power  of  lord  to  grant  licence  for,  155. 

Consent  required  in  leases  granted  by  ecclesiastical  corpora- 
tions, id. 

Licence  to  grant,  expires  with  lord's  estate,  156. 

May  be  on  condition  precedent,  not  subsequent,  157. 
Terms  of,  must  be  strictly  pursued,  id. 

Construction  of  licence  to  grant,  in  particular  casOf  158. 

When  a  forfeiture  of  copyholds,  159. 
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LKASE— <;onfin«ed. 

The  effect  of  a  covenant  in,  for  enjoyment  during  certain  term, 

160. 

Of  covenant  in,  for  reneviral  of  lease,  161. 
Not  warranted  by  custom,  valid  until  avoided  by  lord,  id. 
Surrenderee  of  reversion  may  maintain  action  on  covenants  in, 

162. 
Intended  lessee  when  liable  on  covenant  to  repair,  id. 
Lessee  compelled  to  take  lease  with  covenant  for  further  term, 

163. 
Remainderman  or  reversioner  cannot  take  advantage  of  forfeiture 

in  respect  of,  id. 
Not  to  be  affected  by  enfranchisement  under  copyhold  acts, 

408. 
Sublessees  not  to  be  liable  to  greater  sum  in  consequence  of 

charge  or  apportionment,  374. 
Reversion  on,  in  whom  to  be  vested  after  conveyance,  id. 

Remedies  by  distress,  and  on  covenants  in,  preserved,  id. 
Reservation  of  rights  to  reversioner  expectant  on  determination 

of.  376. 
May  be  granted  by  lord  for  seven  years,  when,  394. 
Apportionment  of  rent  on  surrender  of  part  of  church  lands 

comprised  in,  422* 
Of  lands  acquired  by  ecclesiastical  corporation  under  act  14  &l 

15  Vict.  c.  104,  bow  to  be  made,  426. 

XiCSS££<. 

Meaning  of  word  in  Act  for  Management  of  Church  Estates, 
427. 

LIBERTIES. 

Right  of  lords  to,   not  affected  by  copyhold  acts  except  by 
agreement,  359,  410. 

LICENCE. 

Of  lord  to  grant  leases  of  copyholds,  153 — 158. 
Power  of  steward  to  grant,  209. 
See  Lease. 

LIFE  OR  LIVES.    5m  Copyholds  for  Lives  ;  Renewal. 

LIMITATIONS  (STATUTE  OF). 

Time  for  the  recovery  of  rents  limited  by,  136. 
Case  of  lord  barred  by,  in  case  of  non-receipt  of  rent,  137. 
Time  for  recovery  of  arrears  of  rent  limited  by,  id. 
Right  to  mines  when  not  affected  by,  191 — 194. 
Time  for  recovery  of  fine  limited  by,  93. 
.  Right  of  redemption  limited  by,  112. 
Lord's  right  of  entry  for  forfeiture  limited  by,  173. 
Mandamus  refused  when  claimant  barred  by,  227. 
Rights  barred  by,  not  revived  by  Copyhold  Act,  1841.  .359. 
Of  actions  against  officers  and  others  under  copyhold  acts,  364* 
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LORD  OF  MANOR. 

Capacity  of,  to  make  yoluntary  grants,  18. 
Having  tortioas  or  defeasible  estate  cannot  make  grants,  19. 
Seised  in  fee,  may  authorize  grants  by  his  executors,  20. 
Having  limited  interest  may  make  grants,  id. 

Must  observe  custom  of  manor,  21 . 
May  authorize  alienation  of  tenements  in  portions,  20,  363L 
Considered  as  an  instrument  in  making  admiitaoces,  23. 
Effect  of  conveyance  to  stranger  of  freehold  interest  in  copy- 
holds by,  30. 
May  regrant  copyholds  when,  31. 
Having  limited  interest  cannot  destroy  custom  to  grant  by  copy, 

32. 
Unless  under  special  power,  id. 
When  copyholds  purchased  by,  become  subject  to  limitations 

affecting  manor,  36. 
Saving  of  right  of,   when  copyholds  are  taken  upon  writ  of 

elegit,  78. 
Lord  compellable  to  admit  heir  notwithstanding  a  devise,  97. 
Rights  of,  respecting  timber,  174 — 180. 
Respecting  mines,  180 — 195. 
Respecting  infant  or  lunatic  copyholders,  197 — 200. 
Power  of,  respecting  game,  201. 
Cannot  convey  to  another  right  to  appoint  gamekeeper  without 

conveyance  of  manor,  id. 
May  appoint  gamekeepers,  202. 
Right  of,  to  hunt  or  shoot  over  waste  more  than  **  a  licence  or 

liberty,"  203. 
Title  of,  to  manor  to  be  investigated  on  enfranchisement  by,  at 

coromoQ  law,  250 — 253. 
Who  included  in  term  "  lord  of  manor*'  in  Copyhold  Act,  1852, 

286.411. 
May  require  enfranchisement  of  copyholds  after  admittance,  on 

or  after  1st  July,  1853.. 384. 
May  be  examined  and  required  to  produce  documents,  231 ,  387. 
Not  bound  to  answer  questions  as  to  his  title,  id. 
To  make  declaration  respecting  his  title  to  manor,  231, 287, 396. 
When  tenant  may  require  commissioners  to  be  satisfied  as  to 

title  of,  to  manor,  288,  397. 
Remedy  against,  in  case  of  improper  receipt  of  enfranchisement 

consideration  by,  288,  409. 
Payment  of  expenses  in  case  of  lord  having  limited  interest  in 

manor,  or  bem^;  trustee,  289.  401. 
Reservation  of  rights  of,  in  mines  and  other  privileges,  by 

copyhold  acts,  292,  358,  409. 
May  purchase  copyholds  m  certain  cases,  293.  398. 
Compensation  for  fines  to  be  made  to,  under  Charitable  Trusts 

Act,  1853..  294. 
Meaning  of  word,  in  Copyhold  Act,  1841  ..367. 

In  Copyhold  Act.  1852..411. 
Where  under  disabilities  who  substituted  for,  156,  300,  363, 

355,  378,  405. 
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LORD  OF  MANOR— continued. 

May  call  meetiDg  for  manorial  commutatioD  agreement,  302. 

May  enter  into  manorial  agreement  if  possessed  of  three-fourths 
of  interest  in  value,  303. 

To  pay  his  own  expenses  at  manorial  meetings,  id. 

Vote  of,  for  purpose  of  electing  a  chairman  at  meetings,  306. 

To  send  information  to  commissioners  when  there  is  no  steward 
of  the  manor,  315. 

Hefusal  of,  to  give  information  to  commissioners  to  avoid  agree- 
ment, 343. 

To  deliver  copies  of  apportionments,  schedules,  &c.,  and  notices 
of  obiections,  to  commissioners,  3 1 9. 

Remedies  for,  to  recover  commutation  fines,  336. 

May  effect  supplemental  or  substituted  commutation,  337. 

May  hold  customary  court  although  no  copyholder  be  present, 
360. 

May  grant  lands  out  of  court  and  out  of  the  manor,  361. 

May  grant  admission  out  of  court  and  out  of  the  manor,  id. 

Rights  of,  when  not  to  be  affected  by  commutation  or  enfran- 
chisement unless  by  express  agreement,  358,  409,  410. 

Consideration  for  enfranchisement  paid  to  a  lord  not  entitled 
thereto  to  remain  a  charge  on  the  land,  3c55. 

Remedies  against,    wrongfully  receiving    such   consideration 
money,  356,  409. 

Having  limited  estate  may  charge  expenses  of  commutation  on 
manor  subject  to  certain  conditions,  350. 

Having  a  limited  estate  only,  how  deferred  enfranchisement 
money  is  to  be  applied,  343,  346,  352—355,  378. 

See   Charge  on   Lands;   Commutation;   Costs;    En- 
franchisement ;  Expenses;  Mandamus. 

LUNATICS. 

Voluntary  grants  by  lord  being,  18- 

Lord  by  custom  may  have  custody  of  copyholds  belonging  to, 

199. 
Provisions  as  to  the  admittance  of,  and  payment  of  fines  by,  200, 

336—338. 
After  payment  of  fine  entitled  to  possession  of  copyholds,  id. 

See  Disabilities. 

M. 
MANDAMUS. 

Not  granted  to  compel  lord  to  grant  licence  to  demise,  154. 
Will  be  granted  to  allow  inspection  of  court  rolls  by  parties 

interested,  195. 
What  must  be  stated  in  affidavit  on  motion  for,  196. 
Granted  in  reference  to  right  to  cut  underwood,  and  as  to  rights 

of  common,  id. 
Order  for  limited  inspection  may  be  absolute  in  first  instance,  id. 
When  refused  in  case  of  a  freeholder  or  stranger,  197. 
To  compel  admittance  of  copyholder,  225. 
For  admittance  of  heir  at  law,  id, 
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MANDAMUS-emtiniiAi. 

For  admittance  of  adretae  claimmata,  226. 

To  compel  acoeptaooe  of  suirender,  id.  " 

Lord  lo  be  party  to  rule  for,  id. 

To  iorol  deed,  affidavit  to  state  cootents  of  deed,  id. 

Refused  where  daiinaiit  is  barred  by  Statute  of  Lia^^tioDS, 

227. 
Refusal  to  grant,  in  other  cases,  id. 

MANOR, 

Originated  in  grants  from  crown  to  -bavoiis,  3« 

Cannot  now  be  created,  id. 

Of  what  it  may  consist,  6. 

When  a  seignory  in  gross,  id. 

One  manor  may  be  held  of  another,  6. 

Desmesoes  and  services  essential  to,  7. 

May  exist  wiihout  a  mansion  house,  id. 

Courts  incident  to,  25b 

Whether  divisible  by  act  of  party,  27. 

Decree  made  in  chancery  for  partition  of,  28. 

To  what  term  **  manor"  extends  in  copyhold -acta,  29, 367,  411. 

By  what  means  it  may  be  suspended,  29. 

Copyholds  purchased  by  lord  become  subject  te  limitations 

affecting  manor.  36. 
Lord's  title  to,  in  respect  of  rights  to  game,  203. 
List  of  crown  manors,  460 — 463. 

Sse  Lord  or  Mamok. 

MANOR  BY  REPUTATION, 

By  what  means  a  manor  becomes  a,  37. 

Prescriptive  rights  may  belong  to,  id. 

Evidence  respecting,  id. 

Declarations  respecting  boundary  of,  admissible,  38. 

What  will  pass  by  grant  of,  td. 

Lord  of,  retains  rights  as  owner  of  soil  and  waste,  39. 

Lord  or  lady  of,  may  appoint  gamekeepers,  202. 

MARKETS. 

See  Fairs. 

MARRIED  WOMAN. 

aSee  Disabilities;  Wifb. 

MASTERS  EXTRAORDINARY. 

To  be  styled  *'  Commissioners  to  administer  oaths  in  Chancery 
in  England,"  299,  n.  («). 

MEETINGS. 

Of  lords  or  tenants  to  make  agreement  for  commutation,  302. 
What  parties  interested  may  enter  into  agreement  at,  303. 
Provisional  agreement  at,  306. 
Valuers  to  be  appointed  at,  312. 
St$  Adjoubnmbnt;  Chairman. 
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M£RGER. 

Of  tithes  may  be  effected  in  copyholds,  393,  n.  (n). 
Provision  as  to  arbitrary  fines  in  case  of,  id. 
Of  copyhold  interest  in  freehold,  33,  34,  254. 

MILL. 

Customs  respecting  grinding  com  at  lord's,  46* 
Erection  of,  without  lord's  consent,  J  64. 

»iiNES  AND  Minerals. 

Rights  respecting,  not  included  in  copyhold  acts,  except  by 
express  agreement,  180,  303,  409. 

Rights  respecting  to  be  stated  by  steward  to  copyhold  commis- 
sioners, 181. 457.  . 

Relative  rights  of  lords  and  tenants  to,  181. 

Meaning  of  the  term  **  minerals,"  id. 

By  custom  lord  may  work  mines  in  copyholds,  182. 

Neither  copyholder  nor  lord  can  work  mines  in  absence  of 
custom,  id. 

Possession  of,  in  copyholder,  although  right  in  lord,  183. 

Cases  as  to  validity  of  customs  to  work,  id. 

Custom  as  to  preserving  right  to  work,  held  to  be  unreason- 
able, 185. 

Lord's  right  preserved,  notwithstanding  inclosure  act,  186. 

Right  to,  may  be  established  by  acts  of  ownership  for  twenty 
years,  id. 

X«ord  may  be  barred  by  acquiescing  in  tenant's  working,  id. 

Construction  of  inclosure  acts,  reserving  rights  respecting, 
187-189. 

Copyholders  by  custom  may  take  stone,  190. 
May  dig  marie,  id. 

Injunction  granted  to  restrain  copyholde^  from  taking  stone 
from  copyholds,  id. 

When  not  affected  by  statute  of  limitations,  191. 

Abandonment  of  right  to,  not  inferred  from  non-user,  id. 

Right  to,  often  reserved  in  long  leases  and  on  grants  in  fee,  192. 

Recent  action  in  Q.  B.  respecting  right  to  wori:,  id,,  193 — 195. 

Disputes  respecting,  not  to  be  determined  by  commissioners, 
326. 

MONEY.    See  Enfranchisement  Consideration. 

MORTGAGE. 

Of  copyholds,  how  effected.  111. 

Within  what  time  redeemable,  112* 

How  discharged,  113. 

Equitable,  may  be  created  by  deposit  of  copies  of  court  rolls, 
248. 

For  terms  of  years  may  be  made  by  tenant  for  securing  ex- 
penses of  enfranchisement,  352. 

Priority  of,  id. 
See  Chaboe  on  Lands;  Mortgagee. 
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MORTGAGEE. 

Chancery  mty  make  Testini^  order  as  to  lands  vested  in,  dead, 

intestate,  and  without  heir,  147. 
Lands  vested  in,  not  forfeited  by  attainder  or  conviction  for 

treason  or  felony.  151. 
Bene6cial  interest  of,  liable  to  forfeiture,  td. 
Admittance  of,  may  be  compelled  when,  112. 
Liable  to  pay  fine  on  admittance,  id. 
Acknowledgment  of  satisfaction  when  given  by,  113. 
Admittance  of,  relates  to  surrender,  id. 
Not  in  possession,  cannot  compel  enfranchisement,  id,,  384, 

408. 
May  pull  down  old  hbuses  aud  erect  better,  164. 
Remedies  of,  applied  to  enfranchisement  consideration  charged 

on  land,  350. 

N. 

NOTICE. 

In  writing  to  be  given  of  revocation  of  power  of  attorney,  302. 

Of  manorial  meetings,  wlien  and  how  to  be  given,  id. 

Of  adjourned  meetings,  how  to  be  given,  308. 

Of  deposit  of  schedules,  apportionment,  &c.,  for  inspection,  318. 

Of  meeting  to  hear  objections  to  schedule,  &c.,  id,,  319. 

Persons  objecting  to  schedule,  valuations,  &c.,  how  and  when 

to  give  notice  of  objections,  id. 
Form  of,  to  be  forwarded  by  the  commiBsioner  to  interested 

parties,  id. 
Notices  of  objections  to  be  annexed  to  copies  of  schedule,  ap- 

portioomeot,  &c.,  320. 
Inspection  of,  to  be  allowed,  id. 

Of  deposit  of  schedule  of  apportionment  to  be  given,  322. 
Commissioners  may  require  notice  to  be  given  to  any  person 
interested,    before    confirming   agreement,  apporiioDment, 
&c,323. 
Of  proclamaUons  at  customary  court  to  be  given  to  absent 

persons,  361. 
To  be  given  to  parties  interested,  before  correction  of  errors  by 

commissioners,  392. 
How  far  contents  of  court  rolls  are,  to  purchasers,  247,  248. 


O. 

OCCUPANT. 

Doctrine  as  to  general  or  special,  when  applicable  to  copy- 
holds, 63. 
When  no  special,  how  estates  per  autre  vie  to  be  dealt  with,  65. 

OCCUPIER. 

Notices  may  be  sent  to,  326. 

To  be  forwarded  by  post  to  owner,  id. 
Penalty  for  default,  id, . 
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OCCUPIER— continued. 

Paying  renUcharge  or  expenses,  to  be  allowed  same  by  land- 
lord, 331. 

Of  copyholds,  showing  to  commissioners  that  his  rent  is  less 
than  sum  to  be  charged  thereon,  may  be  exempted  from 
act,  332. 

Paying  costs  may  dedact  same  out  of  rent,  349. 

Paying  rent-charge  or  interest  under  Copyhold  Act,  1852,  to 
be  allowed  same  in  account  with  landlord,  407. 

OKDER. 

Of  commissioners  not  to  be  quashed  for  want  of  form,  or  re- 
moved by  certiorari,  365. 

OUTLAW. 

Voluntary  grants  by  copy  by  lord  being,  18. 


P. 
PARLIAMENT. 

Copyholders  entitled  to  vote  at  election  of  members  of,  78. 

Annual  reports  to  be  laid  before,  by  copyhold  commissioners, 
296. 

Commissioners  and  assistant  commissioners  not  to  sit  in,  297. 

Suspension  of  proceedings  for  enfranchisement  to  be  reported 
to,  404. 

General  report  of  proceedings  of  church  estates  commis- 
sioners to  be  annually  laid  before,  427. 

PARTITION. 

Of , manor  decreed  by  chancery,  28. 

Effect  of,  between  coparceners,  29. 
Effect  of  surrender  by  tenants  in  common  in  tail  to  effect,  59. 
Of  copyhold  or  customary  lands  may  be  decreed  by  Court  of 
Chancery,  360. 

PATRON. 

Consent  of,  requisite  when  interested,  311. 

PENALTY. 

Liability  of  steward  to,  in  respect  of  stamp  duties,  214. 

For  refusal  to  attend  or  to  give  evidence,  or  to  produce  docu- 
ments, 364,  387. 

Tenant  liable  to,  for  making  false  statement  as  to  his  age,  316. 

Lord  or  steward  liable  to,  for  refusing  to  give  information,  id. 

For  obstructing  commissioner,  assistant  commissioner,  valuer  or 
umpire,  411. 

On  occupier  for  omitting  to  forward  notices  for  owner,  326. 

PISCARIES. 

Rights  of,  not  affected  by  copyhold  acts  except  by  agreement, 
359,  410. 
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PLAINT. 

Liet  for  dowtr  or  freebencb,  69. 

POWER. 

Donee  of,  need  not  be  idmitted»  106,  107. 
AppoiDtee  uoder  eieeution  to  be  admitted,  id. 
Case  in  wbksh  it  wat  held  neceasery  to  have  new  adoikUnce 
of  person  taking  under  execution  of,  466# 

POWER  OF  ATTORNEY. 
Surrenders  under,  213. 

Form  of,  to  be  given  for  porpoeet  of  commutation,  302. 
May  be  revoked,  id. 

Or  copy  thereof,  to  be  delivered  to  chairman  and  appended  to 
agreement,  301. 

PRESENTMENT. 

Of  forfeitures,  where  necessary,  170. 
Erroneous,  may  be  corrected,  238. 
Ancient,  when  evidence,  240. 

Bv  homage,  not  essential  to  the  validtiy  of  j^i  adonssion,  362. 
W  hat  entries  on  court  roils  to  be  deemed  as  if  made  pursuant  to, 
id. 

PROCEDURE. 

Commissioners*  directions  as'to  the  forms  of,  429—432. 
Forms  of,  settled  by  commissioners*  432 — 454. 
Ste  Contents. 

PROCLAMATIONS. 

Notice  of,  at  courts  held  withoot  copyfaolders,  to  be  given  to 
parties  affected,  361. 

PRODUCTION. 

Of  documents  may  be  required  by  commisAofiers;  assistant 
commissioners  and  valuers,  330,  387. 
Expenses  of,  may  be  settled  by  commissioners  or  assistant 

commissioners,  331. 
Expenses  to  be  paid  by  party  requiring  enfraaehisement, 
400. 

See  Expenses. 

PROVISIONAL  AGREEMENT. 

For  commutation,  how  to  be  made,  306. 


QUARRIES. 

Righu  in  respect  of,  not  afiected  by  copyhold  acts  except  by 
agreement,  359,  410. 

QUIT  RENTS. 

What  are  denominate,  135. 
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QUIT  RENTS— tfonfinufff. 

To  be  deducted  in  asseasing  arbitrary  fiae,  90. 

QUOUSQUE. 

Forfeiture,  when  it  accrues,  167. 
Lord's  rights  of  seizure,  168—170. 

R. 

RELIEFS. 

Whence  they  arose,  134. 

Distress  for,  when,  id. 

In  respect  of  copyholds  in  the  nature  of  iioes,  id. 

Allowance  to  be  made  for,  by  valuers*  393. 

REMAINDER  OR  REVERSION. 

Notice  of  proceedings  for  compulsory  commutatioD,  when  to  be 
given  to  persons  in,  323. 

For  voluntary  commutation,  when  to  be  given  to  persons 
in,  335.  336. 
Dissent  of  perftns  in,  to  voluntary  commutation,  id. 

To  enfranchisement,  to  be  regarded,  341. 
Notice  to  persons  in,  dispensed  with  in  certain  cases,  378* 
Se€  Reversion  ;  Tenant  in  Remainder. 

RENEWAL. 

Copyholds  not  subject  to  right  of,  not  within  Copyhold  Act, 

1852.. 65,  410. 
Bight  of,  cannot  be  established  except  upon  payment  of  fine 
certain,  65. 

Evidence  of,  QQ, 
Effect  of  want  of  proof  of  custom  for,  67. 
See  Copyholds  ior  Lives. 

RENT-CHARGE. 

Commutation  of  lord's  right  to  be  in  consideration  of,  303. 

If  above  20s.,  to  be  variable  according  to  the  piice  of  corn,  304. 

May  be  made  without  being  variable  with  price  of  corn,  407. 

Enfranchisement  under  Copyhold  Act,  1852,  to  be  in  con- 
sideration of,  when,  388,  389. 

Amount  of,  may  be  stated  in  agreement,  or  may  be  subject  to 
increase  or  diminution  by  valuers,  304. 

May  be  fixed  by  valuers  subject  to  approbation  of  commis- 
sioners, or  apportionment  thereof  may  be  fixed  by  valuers,  id. 

Time  for  commencement  of,  when  not  to  be  fixed  by  agree* 
ment,  id. 

Commissioners  may  direct  that  payment  of,  be  postponed  and 
subject  to  increase,  312. 

Tenant  or  occupier  paying,  to  be  allowed  the  same  in  account 
with  his  landlord,  331,  407. 

When  in  arrear  twenly-one  days,  may  be  recovered  by  distress, 
332. 
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RENT-CHARGE— eoRttniMd. 

When  in  wretr  forty  days,  and  no  snfficienk  distress  oo  the 
premises,  writ  may  be  issued  to  sheriff  to  assess  arrears,  332. 

Two  years'  arrears  of,  recoverable,  333. 

Amount  of,  to  be  determined  in  certain  cases  by  valuers,  317. 

How  and  when  to  be  apportioned  by  valuers,  id. 

Payment  of  may  be  deferred  by  valuers  in  certain  cases,  id., 
318. 

When  amount  of  increase  or  diminution  of,  to  be  stated  in  ap- 
portionment, 325. 

When  to  commence  and  to  be  payable  half-yearly,  324. 

Powers  of  4  &  5  Will.  4,  c.  22,  eitended  to,  334. 

May  be  granted  as  consideration  for  enfranchisement,  370. 

May  be  granted  by  person  obtaining. enfranchisement,  371. 

May  be  apportioned  by  persons  having  particular  interest  in,  on 
subdivision  of  lands,  372. 

Charged  on  lands  under  copyhold  acts  to  be  first  chai^  (ex- 
cept tithes),  373. 

Extension  of  powers  to  recover,  383. 

May  be  sold  by  persons  having  limited  interest,  with  commis- 
sioners' consent,  404.  -* 

Consideration  money  on  sale  of,  how  to  be  paid,  405. 
In  cases  of  persons  under  disabilities,  id. 
When  under  20i.,  407. 

RENTS. 

Of  assize,  what,  135. 

Quit* rents,  what,  id. 

Distress  incident  to  copyhold  rents,  tcf. 

Reserved  by  deed,  not  rent  service,  id. 

Right  to,  may  be  lost  by  adverse  receipt,  136. 

Within  what  time  recoverable,  id. 

Right  to,  barred  by  non-receipt  for  twenty  years,  137. 

Arrears  of,  only  recoverable  for  six  years,  id. 

Refusal  to  pay,  when  a  cause  of  forfeiture,  166. 

REPAIRS. 

Liability  of  copyholder  to,  163. 
In  assessing  fine,  allowance  to  be  made  for,  90. 
5m  Waste. 

REPORTS,  ANNUAL.    5es  Parliament. 

REPUTATION. 

Evidence  of,  when  admissible,  241 — ^244.    See  Evidence. 

REVERSION. 

Of  lands  conveyed  as  consideration  for  enfranchisement,  to  be 
vested  subject  to  lease  to  person  to  whom  conveyance  made, 
374,  375. 
Reservation  of  rights  of  distress  and  benefit  of  covenants  to  pe^ 
sons  in,  id. 

See  Remainder. 
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RIGHT. 

Pine  not  due  on  release  of,  to  party  wroogfally  admitted,  110. 

ROYALTIES. 

Rights  of  lords  to,  not  afiectod  by  copyhold  acts,  except  by 
agreement,  359,  410. 


S. 

SALARIES. 

Of  officers,  provisions  as  to,  298. 

Payable  out  of  consolidated  fund,  id, 

SCHEDULES  OF  APPORTIONMENT.    Se$  Commutation  ; 

EnPR  ANCHI8EM  ENT. 

SEA.SHORE. 

Sometimes  parcel  of  an  adjoining  manor,  16. 
Evidence  respecting  ownership  of,  id,,  17. 
Ste  Wreck. 

SEAL. 

Copyhold  commissioners  to  have,  296. 

To  be  affixed  to  all  agreements,  awards  and  apportionments,  id. 

Copies  and  documents  sealed  with,  to  be  evidence,  id, 

SEAS,  BEYOND.    See  Beyond  Seas  ;  Disabilities. 

SEIZURE. 

Lord's  right  of,  for  enforcing  admittance  and  payment  of  fines, 
167—170. 

SERVICES. 

Essential  to  a  manor,  7. 
Of  what  they  consist,  8. 
Non- performance  of,  a  cause  of  forfeiture,  165« 

SETTLEMENTS. 

Rights  under,  not  affected  by  enfiranchisement  under  copyhold 
acts,  358.  409. 

SPECIAL  OCCUPANT. 
When,  of  copyholds,  63. 
In  the  absence  of,  how  copyholds  pur  autre  me  go,  65. 

STAMP  DUTY. 

On  lord's  licence  to  demise  copyholds,  153. 
Agreement,  award,  schedule  of  appoitionment,  valuation  or 
power  of  attorney  under  copyhold  acts,  exempt  from,  364, 
411. 
Charge  of  expenses  by  entry  on  court  rolls  exempt  from,  350, 

381. 
Certificates  of  charge  and  transfers  thereof  liable  to,  392. 
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Payment  of,  mmj  be  fequiieil  by  rtewaids  bdbre  ■eeeptin; 

sorrenden  fN*  gnndDg  adroitUnees,  214. 
Paymble  in  respect  of  admitlaDoe  of  deviaees,  114, 115. 
ProTMons  to  ensare  payment  of,  by  stewards^  214. 

STATUTES. 

When  copyboldt  are  affected  by  general  words  in,  74. 
Which  have  been  held  not  applicable  to  copyholds,  75, 76. 

STATUTES  CITED. 

18  Edw.  1,  St  1,  c  1  (Quia  Emptarn),  5. 135, 141. 

17  Edw.  2,  cc.  9,  10  (Lnnatics),  199. 

39  &  40  Geo.  3,  e.  88,  s.  12  (Grant  of  escheated  Lands  by 

Crown),  142. 
48  Geo.  3,  c.  149  (Payment  of  Sump  Dniies),  214, 215, 236. 
65  Geo.  3.  c  192  (Sorrender  to  Use  of  Will),  70. 

6  Geo.  4»  c  25,  s.  1  (Pardon  of  feloas),  160. 

10  Geo.  4,  c.  50  (Crown  Manora).  216, 251,  n. 

11  Geo.  4  &  1  Will.  4,  c.  65  (Admittance  of  Persons  nnder 
Disabilities),  168.200.  336—338,  n. 

1  &  2  Will.  4,  c.  32  (Appointment of  Gamekeepers).  202, 203. 

2  Will.  4,  G.  45.  s.  19  (CopyhoMefS*  Right  to  Vote).  78. 

2  &  3  Will.  4,  e.  80  (Boundaries  of  Chnrcfa  Property),  229, 
309.310. 

2  &  3  Will.  4.  c.  71,  s.  1  (Proof  of  Claims  by  Costom),  42. 

3  &  4  Will.  4,  c.  27  (limitatioD  of  Actions),  112,  136.  137. 
3  &  4  Will.  4,  c.  42  (Action  for  Fine),  93. 

3  &  4  Will.  4,  c.  74  (Ab«Jition  of  Recoveriea),  57,  58>  59. 

102,226. 
3  At  4  Will.  4,  c.  106  (DescenU).  47,  140, 141. 
3  &  4  Will.  4.  c.  104  (Payment  of  Debts),  77. 

7  Will.  4  &  1  Vict.  c.  26,  ss.  3,  4.  26  ( Wills),  53,  54, 55, 65. 
86,  114.115. 

1  &  2  Vict.  c.  64  (Merger  of  Tithes).  351,  n.  (p).  393,  n.  («). 

1  &  2  Vict.  c.  110,  ss.  1 1,  37  (Writ  of  Elegit;  Insolvent),  77, 

118. 

2  &  3  Vict.  c.  62,  s.  7  (Merger  of  Tithes^  393.  n.  (n). 

5  &  6  Vict.  c.  108  (Leases  by  Ecclesiastical  Corporations).  155^ 

156. 

6  &  7  Vict.  c.  73  (Taxation  of  CosU),  224. 

8  fie  9  Vicl.  c.  18.  8.  95  (Steward's  Fee).  224. 
8  &  9  Vict.  c.  108  (Alienation).  48, 152. 159. 

8  &  9  Vict.  c.  1 18,  s.  94  (Tenure  of  Allotments).  15. 

9  &  10  Vict.  c.  62  (Abolition  of  Deodand-t).  207. 

11  &  12  Vict.  c.  1 1 1,  8.  6  (Tenure  of  Allotroents),  15,  16. 

12  &  13  Vict  c.  85,  6.  5  (Inclosure  Commissioners).  252,  n. 

12  &  13  Vict.  c.  106,  as.  209.  210  (Bankrupt  Copyholders), 
117.  118. 

13  &  14  \  ict.  c.  60,  s.  28  (Trastee  Act,  1850),  115, 116, 146, 
147.  151. 

14  &  15*Vict.  c.  99  (Evidence),  231. 
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15  &  16  Vict.  c.  24  (Eiecuiion  of  WillaX  6a. 

15  &  16  Vict.  c.  55.  8.  11  r Trustee).  116. 

16  &  17  Vict.  c.  70.  ts.  108-112  ( Lunatics),  168,  336— 338. 
16  &  17  Vict.  c.  83  (Kvideoce  of  Husband  and  Wife),  231. 
16  isL  17  Vict.  c.  78  (Oatbs  in  Chancery.),  299,  n.  (e). 

16  &  17  Vict,  c  124  (CoQiiouaBce  of  Copyhold  Commission), 

298,  n. 
16  &  17  Vict.  c.  137,  s  48  (Charitable  Trusts),  293. 


STEWARD. 

Considered  as  an  instrument  in  making  admittances,  23. 

Of  court  baton  a  judicial  officer,  25. 

Judge  of  customary  court,  id. 

Customs  respecting,  43,  44. 

Rights  of,-recognized  by  copyhold  acls,  208. 

Authority  of,  derived  from  lord,  209. 

Cannot  in  lord's  absence  license  to  alien  or  commit  waste,  id, 

Neeessary-  acts  may  be  done  by,  although  not  regularly  ap- 

poinled,  id. 
Ih  facta  may  take  a  surrender,  210. 
May  be  authorized  by  special  power  to  do  any  act  which  could 

be  done  by  lord  personally,  id. 
Dejure  may  grant  escheated  lands  and  do  other  acts,  id. 
One  of  two  joint  stewards  may  perform  ministerial  acts,  id, 
IVlay  appoint  a  deputy  without  express  authority  in  bis  patent,  id. 
Deputy  may  be  appointed  by  parol,  211. 
Deputy  may  have  same  authority  as  principal,  id. 
May  lose  his  office  by  misconduct  of  deputy,  id, 
'Whether  deputy  can  appoint  a  deputy,  id. 
Court  rolls  to  be  kept  by,  212. 
Will  be  ordered  to  deliver  court  rolls  to  lord,  id. 
Has  no  lien  on  papers  in  his  custody  as,  id. 
May  have  right  by  custom  to  prepare  all  surrenders,  43,  212. 
Not  bound  to  accept  surrender  with  general  description,  213. 
May  take  surrender  out  of  court  and  out  of  manor,  id. 
May  take  surrender  under  power  of  attorney,  id. 
May  make  grants  and  take  admittances  without  holding  court 

and  out  of  manor,  26.  27,  213,  361. 
Liable  to  certain  penalties  in  reference  to  stamp  duties,  214. 
May  insist  on  payment  of  his  fees  and  stamp  duties   before 

accepting  surrenders  or  granting  admittances,  id. 
May  by  deed  be  appointed  for  life,  215. 
May  be  appointed  by  a  guardian,  id. 
Of  crown  manors  must  be  appointed  by  patent,  id. 
Of  corporation  must  be  appointed  by  deed.  216. 
In  other  cases  may  be  appointed  by  patent  or  parol,  id. 
Imperfections  of.  not  studiously  criticised  in  law,  id. 
Having  no  pretence  of  title,  cannot  be  regarded  as,  217. 
Being  an  infant,  may  take  separate  examination  of  married 

woman,  id. 


516  Index. 

STEWARD— eoiiitiiiifd. 

Appointed  for  life,  by  penon  haviog  competeiit  authority,  cao' 
Dot  be  removed,  217. 

Grant  of  office  of,  for  life  not  avoided  by  deviie  or  sale  of 
manor,  id. 

May  forfeit  hit  office  by  misconduct,  218. 

Agreement  by,  to  pay  annuity  to  former  steward  held  validf  id* 

Fees  of,  depend  upon  custom,  id. 

If  DO  custom  stand  on  quantum  mervit,  ib. 

Custumal  of  fees  taken  by,  generally  handed  down,  219. 

Fees  of,  on  admittance  of  tenants  in  common,  id. 
Of  one  person  to  several  distinct  tenements,  220. 

Instance  of  siiteen  fees  being  payable  in  respect  of  alloOneets 
made  under  sixteen  different  titles,  221. 

One  set  of  fees  payable  on  admittance  of  coparceners,  222. 

Entitled  to  fees  for  surrender  to  use  of  will  on  admittance  of 
devisee,  although  no  surrender  was  made  by  testator,  114. 
On  admittance  of  devisee  of  testator  who  was  not  admitted, 
which  would  have  been  payable  by  latter,  id, 

Last-meotioned  fees  payable  in  addition  to  other  fees  payable 
on  admittance  of  devisee,  \  15. 

On  enfranchisement  to  receive  from  tenant  such  sum  as  copy- 
hold commissioners  shall  direct,  223,  394. 

If  DO  such  direction,  one  set  of  customary  fees  on  surrender  and 
admittance  for  each  tenement  enfranchised,  id. 

In  case  of  difference,  amount  to  be  ascertained  by  commis- 
sioners. 223,  395. 

In  consideration  of  such  fees,  steward  to  deliver  enfranchise- 
ment deed  duly  executed  without  charge,  except  for  stamp, 
395. 

Fees  of,  may  be  moderated  by  commissioners,  if  more  than  one 
set  demanded  by,  223,  395. 

To  what  fee  entitleid  under  Lands  Clauses  Consolidation  Act, 
1845.. 224. 

Fees  of,  not  liable  to  taxation,  id. 

If  excessive,  copyholder  may  recover  back  the  excess,  id. 

May  maintain  an  action  for  disturbance  in  his  office,  id. 

Whether  mandamus  lies  to  restore  to  office  of,  id. 

Scale  of  fees  payable  to,  may  be  fixed  in  agreement  for  com- 
mutation, 305. 

Compensation  to  be  made  to,  under  Copyhold  Act,  1852.. 284, 
285.  394. 

To  make  memorandum  of  payments  of  enfranchisement  consi- 
deration, 356. 

May  require  information  from  tenants  as  to  age,  &c.,  316. 

To  furnish  information  required  by  valuers  or  commissioners, 
314. 

Form  of  statement  by,  for  meetings,  441. 

Form  indicating  particulars  of  information  to  be  furnished  by, 
previously  to  enfranchisement,  455 — 457. 

Entry  on  court  rolls  of  apportionment  of  commutation  fines  or 
rents  to  be  made  by,  339. 
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£ntry  of  copyholder's  charge  of  eiiienses  to  be  made  by,  350. 
Fee  for  last  entry,  13<.  4d.,  id. 
Of  copyholder's  charge  of  enfranchisenient  consideratioii 

and  expenses  to  be  made  by,  402. 
Fee  for  last  entry  to  be  directed  by  oommnaionen,  id. 
Scale  of  fees  payable  to,  for  inspection  of  court  rolls,  may  be 

fixed  by  commissioners,  395. 
May  be  required  to  produce  court  rolls,  387. 
May  make  declaration  as  to  lord's  title,  396. 
See  Fees. 

3TONE.  LIMESTONE,  &c. 

Bights  to,  not  affected  by  enfranchisement*  except  by  agree- 
ment, 410. 
By  custom  may  be  taken  by  copyholder,  190. 
Stone  imbedded  held  to  be  property  of  lord,  id. 
Injunction  granted  to  restrain  copyholder  from  taking,  id, 

SUCCESSOR. 

Custom  for  copyholder  for  life  to  nominate,  Talid,  60. 

SUIT  OF  COURT. 

Copyholder  bound  to  perform,  138. 
Neglect  to  do,  a  ground  of  forfeiture,  id. 
Lord's  remedies  for  neglect  to  perform,  id. 
By  whom  to  be  performed,  139. 
Refusal  to  perform,  a  ground  of  forfeiture,  165. 

SUITS. 

Pending  as  to  manorial  rights  or  boundaries  may  be  referred  to 
arbitration,  309. 

Fending  as  to  manorial  rights  (except  mines)  may  be  deter- 
mined by  commissioners,  326. 

SURRENDER. 

Of  copyholds  to  future  uses,  107. 

Refusal  of  lord  to  take,  on  ground  of  depriving  him  of  fines,  108. 

Custom  for  steward  to  prepare,  valid,  43,  212. 

May  be  taken  out  of  court  and  out  of  manor,  213. 

May  be  by  attorney,  id. 

SUSPENSION. 

Of  proceedings  under  Copyhold  Act,  1852,  in  power  of  com- 
misnoners.  403. 

Reasons  for,  io  be  stated  in  general  report,  404. 
Of  manor  caused  by  what  acts,  29,  30. 

T. 

TENANTS  IN  COMMON. 

To  be  severally  admitted  and  to  pay  fines,  99. 

Estates  of,  continue  separate  until  admittance  of  one  alienee  of,  id, 

Heriot  due  on  death  of  each,  128. 

Steward*s  fees  on  admittance  of,  219. 
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TENANT  IN  REMAINDER. 

When  not  Hsble  to  pay  fioe  ud  death  of  teoant  for  life,  101. 
By  custom  liable  to  pay  fine  od  death  of  tenant  for  ltfe»  103. 
Fine  due  on  admittance  of  aarrenderee  oi,  104. 

Of  heir-at-law  of,  ]05. 
Cannot  bar  quasi  entail  in  oopjfaolds  withont  consent  of  tenant 
for  life,  469. 

TENANT  FOR  LIFE. 

After  admittanoe  of,  when  fine  not  payable  by  remainder-naan, 

101. 
By  eoatom  fine  payable  by  remainder-man  on  death  of,  103. 
Second  admittance  of,  when  necessary  on  taking  new  estate,  105. 

TENANT  PUR  AUTRE  VIR, 

Estates  held  by,  bow  to  go  when  no  special  occupant,  65. 
Sm  CoPYflOLDS  FOR  Lives  i  Occupant  ^  Special  Occupant. 

TENANTS. 

Meaning  of  word,  368. 

When  under  disability,  who  substituted  for,  300. 

May  call  a  meeting  for  manorial  comroniation,  302. 

May  enter  into  manorial  agreement  if  not  less  than  three- 
fourths  in  number  and  three-fourths  in  value,  303. 

To  bear  their  own  expeuses  of  attendance  at  meetings,  id. 

Interest  of,  how  to  be  computed  for  pnrpose  of  voting.  306. 

May  refer  diflereoces  as  to  manorial  rights,  boundaries,  &c.,  to 
arbitration,  309. 

Are  to  give  information  to  stewards  or  loi^P*  316. 
Penalty  for  not  so  doing,  id. 

Supplemental  or  substituted  commutation  may  be  effected  by, 
337-339. 

Customary  courts  may  be  held  although  no  tenants  be  present, 
360. 

May  be  admitted  out  of  court  and  out  of  the  manor,  361. 

May  be  admitted  without  preseutment  by  the  homage,  362. 

May  be  licensed  to  alien  their  ancient  tenements  in  portions, 
when,  363. 

How  to  agree  for  voluntary  enfranchisement,  339. 

When  less  than  six,  or  less  than  all  ttie  tenants  of  a  manor,  how 
to  agree  as  to  enfranchisement,  340. 

Admitted  on  or  after  1st  July,  1853,  may  compel  enfranchise- 
ment, 384. 

May  require  investigation  of  lord's  title  to  be  made,  397. 
Identification  of  lands,  id. 

Expenses  of  enfranchisement,  how  to  be  borne  by,  401. 

Commonable  rights  uf,  reserved,  358,  408. 

Remedy  in  case  of  defective  title  of,  409. 

Certain  rights  of,  not  affected  by  copyhold  acts,  except  by 
agreemeut,  358,  409,  410. 
iSe« Charge  ON  Land;  Costs;  Enfranchisement;  Ex- 
penses ;  MoBTOAOB ;  Occvpier  ;  Valuers. 
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TIM  BEE. 

Kights  respecting,  included  in  copyhold  acts,  174. 

KeYative  rights  ot  lord  and  tenant  to,  id. 

Unless  by  custom,  cannot  be  cut  by  lord  without  copyholder's 

consent,  and  vw  vend,  176, 
Copyholders  with  limited  interiests  cannot  take,  176. 
Copyholders  of  inheritance,  with  power  to  cut,  may  Mitboriae 

tenant  for  life  to  take,  id. 
Construction  of  agreement  respecting,  177. 
Action  by  copyholder  against  lord  in  respect  of,  id. 
Chancery  will  grant  injunction  to  restrain  cutting,  178. 
Case  on  the  constriiction  of  a  contract  for  sale  of  landt^  including 

timber  on  copyholds,  179. 

TITHE. 

Rent-charges  in  lieu  of,  to  have  priority  over  charges  under 
copyhold  acts,  351,  390. 

See  Ms^BR.  * 

TITLE. 

To  manor,  necessity  of  investigating  before  enfranchisement  at 
common  law,  2^0,  251. 
After  enfranchisement,  252. 

Declaration  to  be  made  by  lord  or  steward  respecting,  231, 287. 
396. 

Tenant  may  require  commissioners  to  be  satisfied  as  to,  288, 
342,  397. 

Remedy  in  case  of  defective  or  wrongful  payment  to  lord,  288, 
355,  409. 

Lands  enfranchised  to  be  held  under  same,  as  at  time  of  en- 
franchisement, 347. 

TREASON. 

Copyholds  forfeited  to  lord  on  copyholder's  attainder  for,  148, 
149. 
See  Forfeitures. 

TREASURY. 

Consent  of,  when  necessary  to  tbe  app<Mntment  of  assistant 

commissioners,  297. 
May  allow  travelling  and  other  expenses  of  officers,  298. 

TRESPASS. 

Action  of,  when  maintainable  by  copyholder  against  lord,  3. 
In  respect  of  working  mines,  182. 
Seizing  chattels  as  heriots,  126. 
Against  a  stranger,  183, 193, 194. 

TRUST. 

Custom  inconsistent  with  doctrine  of  resnltingi  conndered  un- 
reasonable, 62,  63. 
Estates,  not  liable  to  freebench.  71. 
Generally  subject  to  curtesy,  74. 
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TKUST—eontinuid. 

Estates,  when  governed  by  costomary  rules  of  descent,  51,  52. 

May  be  entailed,  57. 
Estates  tail  io  trast  estates,  bow  barred,  57,  58. 
Heriot  not  due  on  deatb  of  cettui  que  trmt,  129. 

TRUSTEE. 

Fine  payable  on  the  admittance  of,  110. 

Admittance  of  one,  that  of  all,  95. 

The  effect  of  disclaimer  by,  96. 

What  fine  payable  on  the  admittance  of  more  than  one,  97, 98. 

Chancery  may  make  orders  as  to  lands  vested  in,  dying  intes- 
tate and  without  heir,  146. 

Lands  vested  in,  not  forfeited  by  attainder  or  conviction  of 
treason  or  felony,  151. 

Beneficial  interest  of.  liable  to  forfeiture,  id. 

Efiect  of  order  for  vesting  copyholds  in  newly  appointed,  115. 

Mode  of  proceeding  for  obtaining  tiansfer  of  copyholds  to  new, 
116. 

Refusal  of  Court  of  Queen's  Bench  to  interfere  respecting,  117. 

Recovery  of  expenses  by,  under  copyhold  acts,  349,  380. 

Nomination  of,  by  copyhold  commissioners,  to  receive  enfran- 
chisement consideration,  378. 

Vacancies  of,  may  be  supplied  by  commissioners,  when,  383. 

Expenses  of,  under  Copyhold  Act,  1852.  .401. 

Enfranchisement  consideration  paid  to,  how  to  be  applied  by, 
406. 

Appointed  by  commissioners  on  behalf  of  ecclesiastical  cor- 
poration, to  have  certain  powers,  417. 
To  transfer  funds  to  ecclesiastical  commissioners,  418. 
Liability  of,  when  to  cease,  Id. 

On  payment  of  monies  by,  receipt  to  be  given  by  ecclesi- 
astical commissioners,  419. 

U. 
UMPIRE. 

To  decide  differences  between  valuers,  314. 

To  be  appointed  by  commissioners,  313. 

May  enter  upon  lands  to  be  dealt  with,  id. 

Not  to  act  before  making  declaration,  id. 

Limitation  of  actions  against,  364. 

To  be  appointed  by  valuers,  385. 

Commissioners  to  act  as,  when,  id. 

To  be  appointed  by  commissioners,  when,  386. 

May  be  removed  for  misconduct  or  refusal  to  act,  id. 


V. 

VALUERS. 

Under  Copyhold  Act,  1841, 
How  and  when  appointed,  312. 
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ipplj  to  c 


valuations,  spponiiRiinents  and  M 
Ma;  enter  on  lands,  3J4. 
To  make  declaraliona  before  acting,  iif. 
Such  decUratioaB  to  be  sent  to  the  commis 
May  require  inrormatiDD  to  be  furnished  by  steward,  id.,  315. 
To  delermiue,  id  certain  cases,  aiuounl  of  rent-charge,  or  in- 


Id  certain  eases  ma;  defer  a  portion  of  the  payment  of  rent- 
charge,  ill. 

To  stale  amount  of  fine,  not  eiceeding  fire  shillings,  to  be  paid 
on  death  or  alienalion,  318. 

To  make  appoitionmentofcoitsof  proceeding*  under  act,  if  so 
instructed  bf  (he  commiBuonen,  id. 

When  to  be  appointed  bj  the  commlsaionen,  825^ 

'Limitation  of  actions  agaiuat,  364. 
Under  Cofn,hcU  Acl,  1853, 

DcGnitiaa  of  the  term  -  Valuers,"  280,  411. 

Commissioners'  insliuctioni  as  to  the  appaintment  nf,  279,  455. 

By  whom  lo  be  appointed,  385. 

Before  proceeding  to  appoint  umpire,  id. 

To  make  declaration  be/ore  valualion,  4 DO. 
Form  of,  id. 

One  may  be  appointed  for  1joth  parties.  3B6. 

Appointment  of,  not  revocable  Moepl  by  consent,  id, 

May  be  removed  for  miscnnduct  or  refusal  lo  act,  id. 

Upon  death,  incapacity  or  refusal  to  act,  others  may  be  ap- 
poluted,  id. 

May  require  attendance  of  intnesses  and  production  of  docu- 
ments. 387. 

May  eater  upon  lands  after  notice,  388. 

To  settle  amount  of  compeosation  to  be  mode  lo  lord,  id. 

lo  make  an  award,  389. 

To  take  into  consideration  particular  circumstaDcei  a&ectiag 
lands  to  be  aQfranchised,  87,  88,  283,  392. 


WASTE. 

By  copyholder  ii  cause  of  forfeiture,  163. 
\i  hal  amouQlB  lo,  164. 
Musi  be  injurious  lo  the  inherjlanee,  id. 
Action  of,  does  not  lie  by  lord  agunst  copyholder,  165, 
By  destruction  of  boundaries,  id. 
When  chancery  nill  relieve  against  forfeiture  by,  173, 
Stt  Hikes  ;  Timbsr. 


1 
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WASTE  LANDS. 

Right  of  lord  of  roftnor  to,  8. 

By  enttoiD,  amj  be  gnnted  to  be  held  by  copf»  1(K 

BeloDg  to  lord  of  manor,  wheo,  11. 

Right  lo  approve,  13. 

Custom  to  erect  booths  on,  ii^ 

AdjoiBtnf  roads  belong  presamptifely  to  owner  of  adjoioiog 

ftuidsp  13. 
Ownership  of  soil  of,  may  belong-  to  rejmtmtive  lord,  39. 
Copyholder's  right  of  common  on,  by  custom,  44. 
Right  of  lord  to  sport  over,  203. 
Commutation  or  enfranchisement  may  be  made  in  coBsideistios 

of  conveyance  of,  371. 

Sft  CoXMOlf. 

WAY,  RIGHTS  OF. 

May  be  granted  by  copyholders  to  lord  for  mining  purposes, 

369. 
When  not  destroyed  by  enCranchisementy  257. 

WIFE. 

May  join  with  husband  in  making  grants  by  copy.  18. 
Cannot  take  copyholds  by  immediate  grant  from  hasband,  24. 
May  join  with  husband  in  surrendering  copyholds  to  his  ase, 

25. 
Freebench  of,  when  not  destroyed  by  conveyance  of  freehold 

interest  to  stranger,  30. 
Customs  respecting  alienation  by,  45,  A6, 
To  be  examined  separately  from  husband,  465. 
Surrender  by,  to  use  of  husband,  when  valid,  id. 
Cannot  devise  copyholds,  except  under  special  power,  54. 
Heriot  not  payable  on  death  of,  128. 

See  Disabilities  ;  FaaBBBNca. 

WILLS. 

Riffhts  under,  not  affected  by  enfranchisement  under  the  copy- 
hold acts,  358,  409. 
See  DxvisB. 

WITNESSES. 

May  be  summoned  and  examined  on  oath  by  commissioners  or 

assistant  commissioners  or  valuers,  330,  387. 
Not  bound  to  travel  more  than  ten  miles  from  their  place  of 

abode,  id. 
To  produce  deeds,  &c.  deemed  by  commissioners  esaentiaUy 

re«]uisite,  331. 
Expenses  of,  how  to  be  paid,  id. 
Refusing  to  attend,  or  withholding  or  destroying  evidence,  to 

be  deemed  guilty  of  a  misdemeanor,  364. 
Two  required  to  authenticate  copy  of  a  power  of  attorney,  301. 

Two  to  attest  a  will  of  copyholds,  55. 
Liable  to  penalty  for  not  attending  or  producing  documeots 

under  copyhold  act,  1852.  .387. 
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AVITNESSES— con<in««d. 

Giving  false  evidence,  guilty  of  perjury,  364,  387. 
Expenses  of,  to  be  paid  by  party  requiring  enfranchisement, 
400. 

How  to  be  paid  where  lord  has  limited  interest  or  is  trustee 

of  manor,  401. 
May  be  charged  on  lands  enfranchised,  when,  402. 
Sm  Charge  on  Lands;  Evidence. 

WORDS. 

Construction  of,  in  copyhold  acts,  367—369,  379,  411,  412. 
In  Church  Estates  Improvement  Act,  427. 
See  Interpretation  Claosb. 

WRECK. 

May  belong  to  subject  by  grant  or  prescription,  205. 

Parol  evidence,  when  rejected  in  question  as  to  right  to,  id. 

Custom  supported  in  respect  of,  id. 

Void  custom  in  respect  of,  206. 

Lord  of  Manor,  when  not  e'ntitled  to  salvage  in  respect  of,  id* 

WRIT. 

Of  elegit  lies  to  lake  copyholds,  77. 

Of  possession  to  recover  commutation  rent-chai^,  333. 

Supersedeas  of,  id. 
Of  extent,  copyholds  not  subject  to,  77. 
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